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ADVERTISEMENT. 

/ 

i  THE  present  Editor  takes  this  opportunity 

of  professing  his  design  to  continue  the 

Admiralty  Reports  on  the  same  Plan  which 

was  adopted  by  his  Predecessor ;  in  succeeding 

to  whose  labours^   he  has  the  advantage  of  a 

model  which  it  will  be  his  ambition  to  follow 

as  closely  as  may  be  accomplished  by  care  and 

mdustry.     Higher  requisites   than  these  are 
indeed  necessary  to  the  adequate  performance 

f  of  such  an  undertaking ;  but  it  may  at  least 
be  some  satisfaction  to  the  Public  to  know 
that  he  is  in  possession  of  all  those  means  of 
correctness  and  fidelity  which  the  liberal  com- 
munications of  his  professional  friends  can 
supply. 
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X  I.  H  A  T  A* 

^gc<     Line 

6  6,  fit  that  wm  in  itfelf,  rtad,  ihgt  wiU  ia  itft If. 

%  %if  fir  lighteningi  read  lightniisg. 

4)  10^  fir  wen  expected,  nod  wai  expected. 

%X  %f  after  the  words  not  imported,  infert  a  commt, 

2Z  9,  after  the  word  importotioni  dele  comma. 

3S  2|  from  the  bottom,  fvr  claimant's,  read  the  clatroaat's*                   ' 

41  x6|  after  the  word  courfe,  inftead  of  a  femieolon  ufea  ecmaa. 

57  n  after  the  word  velTel,  inficad  of  a  femiceloa  ufe  a  full  poiiC 

70    margin, /or  The  Principe,  read  The  Principe  Athaelaate. 

Sa  S  &  9,  fir  profecu-cutioD,  rrat/pcofe-cation* 

91  1 5, /«r  had,  r«4nf  has. 

^05  %S%  after  the  word  treaties  dele  femieolon* 

xa4  6,  for  captor,  read  capton, 

134  26,  fir  aic  Hot  pfote£ted,  rMi/  if  not  proteded. 

S58  241  /or  in  foreign  port,  r^iW  in  a  foreign  pert. 

The  Reader  is  requcAed  to  corre£k,  hj  this  Tablcy'^an  erratum  in  Vq»  I2«  tf 
Ihe  Admiralty  Reports  i*— 

AppcBdiz,  gage  4.  line  iji  A^  coBtiaiiaiice^  rifl^  ^/kootiauinct. 
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HIGH  COURT  OF  ADMIRALTY^ 

I  ^c.  ^c*  ^c* 


I  1 


MANILLA,  Barrit.  '^',i** 

fT^HlS  'mB  a  queftion  urifing  on  the  eooftru&iotl  porti  Md  piaca 

X    <)f  the  fourth  clau&  of  the  Order  m  Council  of  ^t  inuoOb^M 

the  I  ith  of  Ncvmher  1 807,  as  applied  to  thofc  parts  ^ji^^ 

of   £/•  DmnwgPy  which  had  beea  wrefted  from  the  v^tnXcYmz' 

«^  brS  taf«,s».«g™.i  A.  «i««i«  of  ^:s^ 

the  general  prohibition  to  trade  with  the  enemy  coiu  ordei!  in  ciLa* 
tained  in  that  chufe  being  limited  to  the  dired  vopge  ^^^^j^t* 
between  the  enemy's  colony  and  the  country  to  which  ^''''i^  ™'^    . 
the  neutral  veflel  belongs^  or  fome  £rce  port  in  His 
lAsljefty's  Gobnies. 

Tor  the  Capun  the  Kinf^s  Advbeati  and  Amdd  ' 
€(mtended.^^Th:kt  the  queftion  had  already  been  dif* 
pofed  of  by  the  dedfion  of  the  Court  of  Appeals  *  in  *  ^^h  17^ 
the  cafes  of  the  Dart  and  Happy  CgupU^  in  wi^ch  it 
was  held  that  notwithftanding  the  unfettkd  ftate  of 
Si.  Domingo^  it  was  iUll  in  point  of  law  under  the  do- 
minion of  France^  and  muft  be  coDfidered  as  an 

ToL.z.  B  enem]r*8 
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CASES  DETERMINED  IN  TH£ 

The        enemy's  rolony.  That  this  American  fliip  was  trading 
from  Su  Domirifo  to  Goitinburgy   and  confequcntly 


jfyfii  j^,      under  thofe  decifions  was  engaged  in  a  comme^e  pro^ 

hibited  by  the  Order  in  Council. 

/ 

For  the  Claimants  Lawrence  and  Swabey. — ^The 
Dart  and  Happy  Couple  were  captured  early  in  the 
year  1805,  and  the  Lords  decid^  thofe  cafes  with 
reference  to  the  time  of  capture. — They  could  not 
take  upon  themfelves  to  determine  that  any  part  of 
Sf.  Domingo  was  to  be  confidered  at  that  period  as 
not'  partaking  of  the  general  charader  of  the  colony^ 
as  it  had  not  been  fo  declared  by  His  Ms^efty's  Go- 
•  swApptndix,  vemment  ••    But  there  are  Orders  m  Council  which 

have  iflued  fuMequently  to  the  capture  of  thofe  veflels, 
permitting  Britijb  fubjefts  to  trade  to  thofe  ports  of 
St.  Domingo  which  are  not  in  the  pofleffion  or  under 
,  the  dominion  of  the  enemy ,  and  if  by  thefe  orders 
Sritijb  fubjeds  are  permitted  to  frequent  fuch  parts 
of  the  colony,  they  afcribe  a  diftind  charader  to  the 
places  fo  excepted,  of  which  neutrals  are  entitled  to 
avail  themfelves  equally  with  the  fubjeds  of  this 
country. 

Judgment.  • 

Sir  William  Scott.^Thk  was  the  cstfe  of  a  vefTet 

iailmg  under  American  colours  and  captured  Decerp* . 

ber  11th,  1807,  on   a  voyage  from  Port  au  Prince 

in  the  ifland  St.  Domingo  to  GottenkUrg^     It  was  du 

reded  to  (land  over  until  a  queftion  upon  the  national 

charader  of  that  cobny  (hould  be  determined  in  the 

/uperior  Court ;  becaufe,  ii  St. Domingo  is  to  be  deemed 

hoftile^  all  particular  parts  of  the  ifland  as  well  as  ihi 
whole  gcnexally^  this  ihip  with  her  cargo,  would  be 

fubjed 


\ 
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HIGH  COURT  OF  ADMIRALTY, 
ftibiea  to  confiTcation  as  trading  to  a  port  not  of  her        xfce 

^  -.  •      .  .  r   ^    •  rru-.       Manilla. 

own  country  from  a  coloniar port  ot  the  enemy,  i  ne  - 

peculiar  circumftances  of  the  ifland,  which  arc  well      ^f^^* 
known,  gave  rife  to  that  queftion ;  fevcral  parts  of  it 
had  been  in  the  aftual  poffeffion  of  infurgent  negroes,  » 

who  had  detached  them,  as  far  as  aftual  occupancy 
Could  do,  from  the  mother  country  of  France  and  its 
authority,  and  tnaintained  within  thofe  parts  at  leaft, 
an  independent  government  of  their  own^    And  aU 
though   this  new  power  had  not  been  direftly  and 
formally  recognized  by  any  czprefs  treaty,  the  Britijh 
Government  had  fhewn  a  fisivourable  difpofition  to*^ 
wards  it  on  the  ground  of  its  common  oppofidon  to 
Francij  and  feemed  to  tolerate  .an  intercourfe  that 
carried  with  it  a  pacific  and  even  friendly  complexion. 
It  was  contended  therefore,  that  «$*/.  Dornlngo  could  not   ^ 
be  confldered  as  a  colony  of  the  enemy.    The  Court 
of  Appeal  however  decided,  though  after  long  delibe* 
ration  and  with  much  exprefTed  reluQance,  that  no- 
thing had  been  declared  or  done  by  the  Britijh  Go« 
veitimcnt  that  could  authorize  a  Britifl)  tribunal  to 
confideT  this  ifland  generally,  or  parts  of  it,  (notwith- 
ftanding  a  power  hoflile  to  France  had  eftablifhed  it- 
felf  within  it,  to  that  degree  of  force  and  with  that 
kind  of  allowance  from  fome  other  ftates),  as  being 
other  than  ftill  a  colony  or  parts  of  a  colony  of  the 
.enemy.    There  can  be  no  doubt  that  the  ftrid  legal 
principle  of  that  decifion  was  correftj  and  yet  at  the 
fan\c  time,  if  circumftances  can  be  pointed  out  in  this 
cafe  for  a  favourable  diftinftion,  the  Court  woujd  not 
be  diflncliried  to  adopt  it,  without  meaning  to  recede 
from  or  to  enervate  that  principle.    It  turns  out  that 
fiibfequent  to  the  occurrence  of  thofe  cafes,  though 
prior  to  their  detemupation,  certain  orders  and  inftnic- 

B    2  tioBS 


CASES  DETERMINED  IN  THE 

Tke        dons  had  been  iflucd  by  His  Majdly^s  Gevommefrt 
>vhich  rai&  the  queftion^  whether  fome  parttcufair 


Manilla. 


j^ii  ift,      ports  in  St.  D$mingo  are  not  taken  out  of  the  general 


iSoS. 


charader  which  by  that  determination  vfzg  affixed  to 
the  colony,  at  leaft^th  refpeft  to  cafes  occurring 
to  D  ^***''    fubfequcntly  •.    In  thefe  Orders  in  Conndl  I  ob« 

ferve,  that  die  ddcripdon  is  "hf^tive :  ^^  £riiift>  veffids 
are  permitted  to  go  to  fuch  parts  and  places  in  the 
ifland  of  5/^  Dmm^$  as  are  not  or  fhall  not  b^  under 
the   dominion  and  in  the  adual  poffeflion  of  Hi» 
Majefty's  enemies/'    Here  is  no  affirmative  defcrlp* 
tion,  no  powers  m  pofleffion  ^e  fpecified ;  but  if  this 
negadve  defcription  applies  in  h€i  to  P<^rf  au  Prince^ 
the  rule  re(triding4he  cobntal  trade  will  not  affed 
the  prefent  queftion,  for  it  extends  and  can  extend  in 
reafon,  only  to  places  under  the  dominion  or  in  the 
aSual  pofeffion  of  the  enemy.     Now  it  is  matter  of 
notoriety  that  Port  au  Prince  is  not  under  the  domi* 
nion  of  France  or  Spain^  it  is  one  of  thofe  places  of 
which  this  new  power  his  poffeiTed  itfelf ;  and  that  it  is 
not  a  mere  military  pofleffion  is  fufficiently  (hewn,  by 
the  clearances  and  other  documents  which  are  regu« 
larly  made  out  in  the  name  of  Cbrijlepbe  the  chief  of 
this  anomalous  black  government.    The  queftion  then 
is,  whether  under  thefe  orders  the  prefent  cafe  is  not 
excepted  from  the  operation  of  the  principle  laid  down 
by  the  Lords ;  for  with  no  fembiance  cf  jnftice  caa 
you  apply  the  rule  ojT  colonial  exdufion  to  places 
which  you  have  recognized  by  public  and  ibkam  de* 
claradons  ncf  to  be  either  in  the  dominion  or  pof- 
fefEon  of  the  enemy.     In  conftruing  public  a&s» 
every  word  muft  be  taken  as  ezpreffive»  and  the  wor^s 
^  dominion  .and  oBtutl  poffiffiony*  muft  mean  fooie- 
thing  more  than  the  mere  hSt  of  pofieffim    What  is 

a  the 
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the  legal  meaning  of  dmiimon  ?  Jts  legd  meaning  Tfi« 
implies  rightful  pofleffion  and  authprity :  as  applied  to  . 
private  property  it  fignifies  not  mexielj  pofleffion  but  ^fr^'  >^» 
poflkffion  with  righfs  of  property,  that  of  which  the 
|>erfon  is  domimu ;  as  applied  to  public  pofieflion  it 
is  the  right  of  l^gal  authority^  In  His  Ma^efty's  iiu 
firuAioBs  of  the  nth  Feb.  1807,  the  ezpreffion  made 
ttfe  of  189  '*  under  cDntrouU'*  a  word  of  lels  definite 
fioeaning^  and  which  may  have  a  more  or  lefs  reftrifted 
fignification,  but  when  I  find  '^  dominionf^'  uied  in  tw» 
inftancesjlmuft  take  it  rather  asinterprettog  and  enlarg* 
xng  the  meaning  of  the  word  ^*  controul«''  than  as  in 
any  manner  reftrided  by  it«  It  has  been  aiked  if  this  is 
the  true  conftru^Hon  c^the  Carders  in  Council,  why  aie 
licences  required?  There  may  be  many  realbns  for 
that  jequifitibn :  it  may  be  for  the  purpofe  of  pointing 
out  the  particular  ports  to  and  from  which  the  veflcls 
aie  gcnng,  with  a  view  to  prevent  an  improper  ufe  be* 
ii^  made  of  the  perAiffion  given  by  the  Orders,  or 
for  odier  porpofes  which  would  not  in  any  manner 
interfere  with  the  conftrudioo  which  I  am  inclined  to 
put  upon  them.  If  there  are  purpofes  and  ^lotives 
for  thefe  Orders  which  are  inconfiftent  with  this  con-^ 
ftmdion,  diey  are  purpofes  and  motives  which  are 
not  exprefled;  and  courts  of  juftice  are  not  to  attend  to 
latent  motives  and  purpofes  in  order  to  controul  clear 
and  definite  declarations.  Here  is  a  pofitive  declaration 
l^the  State  that  parts  of  St.  Domingo  are  neither  in  the 
pofleffion  nor  in  the  dominion  of  France.  The  C  ourt 
has  to  look  no  further  than  to  fee  whether  the  port  in 
mieftion  comes  within  that  defcription ;  if  it  does,  the 
Court  is  bound  to  apply  all  the  confequences  which 

Mbng  to  fuch  a  defcripfion.    It  cannot  aiiume  to  fay, 
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it  (hall  be  good  for  one  purpofe  hut  not  for  another* 
It  is  not  necefiary'  that  thi^  ihould  amount  to  a  pe^-> 
petual  recognition  pf  the  independence  of  thefe  places 
as  in  the  cafe  of  a  formal  and  permanent  ceffion.  It 
is  fuiScient  that  there  is  a  rightful  and  acknowledged 
fufpenfion  of  the  authority  of  France ;  that  will  in  it^ 
felf  exempt  the  paAies  from  the  penalties  of  trading 
from  an  enemy's  colony,  and  I  ihall  therefore  rcr 
ftore  the  fhip  and  cargo  on  payment  ot  the  captoj'^ 
espenc^. 


iloS. 
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Commander^ 


GD'Opention  in 
the  hlockade  of 
i^^/fn— clatm 
of  jomr  capture 
byfliipt  ftariun- 
ed  at  dlfferenr 
poiMtt  in  fup« 
port  of  the 
blockadci  efta. 
Viiked.. 


«TpHE  prefent  queftion  arofe  on  a  claim  of  joint  cap» 
ture  interpofed  on  behalf  of  His  Majefty's  thips, 
Culloden  and  Northumberland^  on  the  ground  of  aflb* 
ciated  fervice  for  the  purpofe,  among  other  objeds,  of 
effecHng  this  capture. — The  prize  was  a  French  fliip 
of  war,  which  with  another  had  been  for  fome  time 
blockaded  in  the  harbour  of  La  Valette  in  the  iiland 
of  M^lt^9  hy  a  Britijh  fquadron  then  under  the  orders 
of  Sir  ThomasTrowbriSge  commander  of  HisMajefty'? 
Ihip  Cullodeny  afting  in  the  abfence  of  Lord  Nelfon-  la 
the  night  of  the  29th  of  March  1800,  the  GuilUaume 
Tell  made  an  attempt  to  efcape,  but  was  purfued  an4 
taken  by  the  Foudroyant^  and  fome  other  fhips  belong- 
ing to  the  blockading  fquadron,  while  the  remainder 
Hept  their  ftaticns  off  the  port,  except  the  Culloden  and| 
Northumberland^  which  were  at  anchor  at  the  tiine  ii^ 
the  Marja  Sirocco  hz^j  a  few  mil^s  4ift^t  fypn^  ^^ 

Valette, 

,» 

An 
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An  obje£Hon  wn  taken  to  the  eyidence  of  Lieute- 
nant Oliver  of  the  Noribumberlandj  who  was  ftationed 
at  a  fignal  pod  on  the  ifland,  and  t^rew  up  rockets 
when  the  GuilUaume  Tell  was  putting  to  fea,  as  it 
appeared  (hat  he  belonged  to  one  of  the  fhips  claiming 
to  ifaare,  and  had  not  releafed  his  intereft.  It  was 
admitted,  that  although  he  was  not  on  board  at  the 

commencement  of  the  chace,  he  was  on  board  during 

part  of  the  time, 

». 
The  Court  faid^  That  the  queftion   was  of  fome 

nicety,  whether  this  ofEcer  would  be  entitled  to  (hare, 
fuppoiing  he  was  not  on  boards  on  account  of  the  in- 
telligence h^  was  the  means  of  conveying ;  but  that  it 
fhpuld  allow  his  evidence  to  be  read,  fubjed:  to  all  ob« 
jeftions, 

^ 

For  theadtual  Captors  ^Lawrence  ahdSwabey. — ^Two 
witnefTes  only  have  been  examined  upon  the  allegation 
given  on  the  part  of  the  CuHodemnd  Northumberland: 
Lieutenant  Oliver  of  the  Northumberland  and  M^Do^ 
naldiht  mailer's  mate  of  the  Culloden.  If  Lieutenant 
Oliver  is  an  incompetent  witiiefs,  their  cafe  mufl  de- 
pend entirely  upon  the  evidence  of  M^Donald^  who  is 
a  releafing  witnefs^  and  whofe  teftimony  therefore^ 
^kqi  aione,  cannot  fupport  a  claim  of  this  nature. 
He  ftates,  '^  that  about  twelve  o'clock  on  the  night 
when  the  enemy  put  to  fea,  having  gone  up  to  the 
mail«head  of  the  Culhden  to  look  out,  he  faw  the 
rockets  and  blue  lights  which  JLieutenant  Oliver  threw 
up  on  obferying  the  French  Ihip  Le  GuilliaunuS  Tell 
>haul  out  from  the  h^bour.  And  in  about  ten  minutes 
afterwards  (it  being  very  dark,  the  moon  having  gone 
down  and  the  wind  blowing  ftrong  out  of  the  iipd 
{)axiK>uT  of  La  Faktte)  he  heard  guns  firing  from  fhips 
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The  •      oflF  the  laid  harbour,  ac4  y^  fopBilt»r  fi^w  die  fliflieK 

^' T^LLr"'  from  the  Cud  fliipsf  guns  in  three  direaioM.  ^  That  he 

r  *^  continued  to  look  put  there  (except  at  flidfet  mtervak, 

'^IIa^'     when  he  went  to  communicate  with  die cojninanding 

officer)  till  about  half  paft  three  o'clock  in  die  mora^ 

ing,  by  which  dme  the  three  engaging  flupn  had  got  fq 

f^  to  the  N.  N*  £•  that  he  could  ho  longer  fee  the 

^aihes  from  the  guns  ;*'  and  he  adda,  ^^  that  when 

^  he  came  down  lipon  the  deck  of  the  fiud  (hip  to  report 
to  the  commanding  officer,  the  fiafliies  from  the  gunis 
pf  the  faid  engaging  (hips  were  plainly  feen  from  the 
poop.*'    Now  how  does  this  accord  with  the  evidence 

^    of  Lieutenant  M^Kenzie  and  the, three  other  wltnefles^ 

examined  on  behalf  of  the  adual  captors  ?  They  ftate, 

that  at  the  dme  the  firft  guns  were  difcbarged  from 

^y  of  the  chafing  (hips  they  muft  have  been  twelve 

pr  fifteen  miles  from  Marfa  Sirocco  bay,  and  as  the 

prize  and  the  chafing  (hips  were  all  thai  to  vundward^ 

and  the  wind  blew  ftrong^  it  is  hardly  poffible  for  the 

report  of  the  guns  to  have  been  heard  and  the  flaihe^ 

feen  in  the  Marfa  Sirocco  bay.    At  the  fame  time  the 

millake  is  eafily  explained^  as  diere  was  during  th«( 

night  much  thunder  and  lightening  in  the  quarter 

where  the  enemy  was  purfued^  which  had  the  appear* 

ance  of  an  engagement  at  a  diilance ;  fo  much  fo, 

that  the  Fqudroyant  was  for  fome  time  led  out  of  the 

due  courfe  of  purfuit  by  miftaking  thofe  appearances 

for  an  engagement  between  the  more  advanced  chaf- 

Jog  (hips  and  the  enemy.    And  die  faft  i«,  that  the 

Foudroyant  did,  not  come  up  with  the  Guilliaume  TcU 

fo  as  to  bring  her  to  action  till  fiz  o'clock  the  neait 

fnoming,  at  which  dme  (he  wa$  x  i   or  i  a  leagnef 

diftant  from  the  bay  where  the  Culloden  and  JSor^, 

iktmbetkhd  were  at  fttchor*    'Piat  the  mere  &£t  of 

^oqiatiozi 


HIGH  dotJET  OF  ADMIItALTT.  ^ 

Aflbd^don  or  of  S^n^  taken  fingly,  is  not  fuffieient,        n^ 
has  been  decided  in  'the  cafes  of  the  Mars  and  the  ^'^  TiLL!""* 

Trautmamdorf.     The  cafe  of  the  Genereux^wKxcYi  was  — • 

decided  by  the  Lords  on  an  appeal  from  the  Vice  *  •^ig^II! 
Admiralty  Court  ^t  Minorca^  is  (tridiy  in  point ;  as  it 
was  a  capture  arifing  out  of  the  fame  fervice.  In  that 
cife  Captain  Ball^  who  aded  as  governor  of  the 
ifland,  fent  information  to  Lord  Keith  on  the  15th 
Feb.  180O9  ^^  ^  French  fquadion,  confiding  of  one 
fliip  of  the  line,  and  four  fmaller  velfels^were  expeded 
for  the  relief  of  the  French  in  the  garrifon  of  the  port 
and  city  of  La  Valette,  The  Foudroyant  and  two  other 
Slips  of  the  line  were  immediately  ordered  to  look  out 
for  the  enetny  in  the  S*S.  £•,  and  the  Lion  was  ordered 
to  take  a  ftation  off  the  paffage  between  Gotm  and 
Malta^  while  the  commander  in  chief  (tationed  the  reft 
of  the  ve^eli  in  fuch  a  manner  as  to  prevent  the  enemy 
from  enrering  La  Valette.  On  the  morning  of  the 
1 8th  the  Fou^rafont^znd  the  other  veflels  fent  in  chace, 
obtained  fight  of  the  enemy  on  that  fide  of  the  ifland 
which  is  tffojke  to  La  Valetfe^  and  after  a  fiiort  en* 
gagement  the  Gen^eux  furrendered.  It  was  alledged, 
*^  that  at  the  time  of  capture,  the  Lion  was  fufficiently 
near  to  hear  the  report  of  the  guns  fired  during  the 
engagement  r  that  the  Lim^  as  well  as  the  other  fta« 
tinned  ihips,  formed  a  part  of  the  fame  fquadron  under 
the  feme  commander,  and  that  they  took  their  re- 
fpc6dvc  ftation^  in  confequence  of  fignals  made  by 
him,  upon  rfxeiving  intelligence  of  the  approach  of 
the  enemy/'  Tet  this  allegadon,  ftrong  as  the  fadls 
Were,  was  rejefted.  Now  what  is  the  affociation  ia  ' 
the  prefent  cafe  f  The  CuUoden  had  fuftained  confider- 
^ble  damage,  ^nd  the  Northumberland  had  130  of  . 
^er  cr^w  fict^  pn  fliore  {  they  were  Aationed  fcr  the 

diftina 
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TK«         diftin£t  fervice  of  keeping  the  Mar/a  Sirocco  bay  in  % 

Titt.        ftate  of  fecurity,anditwas  theonly  fervice  ofwhich  they 

~^  ^  ^^      were  capable.    Before  thcfe  fliips  can  be  confidered  as 

**^^'  aflbciated  for  the  purpofe  of  making  this  capture,  fome 
orders  muft  be  (hewn  to  take  them  out  of  the  parti* 
cular  fervice  in  which  they  were  employed.  Befide^ 
jthe  (late  of  the  wind  was  fuch  at  the  time  of  capture^ 
that  thefe  two  (hips  coiild  not  have  got  out  of  the  bay 
CY^n  if  they  had  not  been  otherwife  incapacitated. 

,  ^be  Kings  Advocate  and  Arnold  in  reply. ^-^Az  to 
the  difabied  (late  of  the  Culloden  and  Northumberland^ 
that  is  aflumed  from  a'  defcription  given  three  weeks 
before^  and  it  was  not  then  faid  that  they  were  not 
in  a  condition  to  put  to  fea  under  any  circumftances* 
They  were  at  anchor  in  the  Marfa  Sirocco  bay,  re- 
fpefking  which  Lord  Keithj  in  his  letter  addreflfed  to 
Lord  Nel/onj  when  he  left  the  comma^id  to  him,  had 
faid,  ^'  that  it  would  be  a  prudential  meafure  that  a  force 
ihould  be  ftationed  in  the  bay,  with  a  view  to  fecure 
9.  place  for  the  difembarkation^  if  it  (hould  become 
peceflfary."  But  that  was  not  an  order  given  to  thefe 
particular  (hips,  and  therefore  it  cannot  be  faid  that  a 
new  order  muft  be  given  before  they  could  quit  the 
|lation»  As  to  the  impo(ribility  of  their  joining  in  the 
f  hace,  arifmg  from  the  ftate  of  the  wind,  that  will 
not  exclude  them. — At  Aboukir  the  Culloden  was  oji 
fhore  during  the  whole  of  th^  af^ion,  but  (he  \^as  not» 
on  (hat  account^  dirquali(ied  from  iharing ;  the  be* 
lief  that  (he  would  get  off*  was  operating  every  mo« 
pient  as  an  encouragement  to  out  own  fleet,  and  as  a 
fource  of  apprehenfion  to  the  enemy.  It  is  laid,  that 
thefe  (hips  were  laid  ,up  in. the  Marf^  ^irocco  bjiy, 
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which  we  deny^  both  in  refped  to  tbe^  place  itfdf,  and        .The 
the  condition  of  the  Ihips.      Whether  the  wknefe,      't»u!!*** 


1^ 


M'Donaidj  Was  deceived  by  the  appearances  of  the 
ftorm,  or  whether  he  adually  faw  the  flafhes  of  the  *^"iutu 
guns,  during  the  chace,  may  be  matter  of  difpute  I 
but  it  is  certain,  that  the  efcape  of  the  enemy  was 
known  on  board  the  Culfoden  and  Northumberland^ 
and  it  is  equally  certain,  that  thefe  two  fliips  were  af* 
fociated  with  the  reft  of  the  fquadron^  as  well  in  the 
particular  fervite  by  which  the  capture  was  eflfeded, 
as  in  the  general  fervice  of  the  bloclutde  of  tha 
faarboui^, 

JUDOMENT. 

Sir  ffilliam  Scott.-^Tht  pi'efisnt  quelUon  arifes  upon 
a  claim  which  has  been  interpofed  on  the  part  of  His 
Majefty's  ihips  Culkden  and  Northumberland^  to  (hare 
in  this  pri^e  as  joint  captors.  It  appears  that  the  han 
hour  of  La  Yallette^  at  Malta,  from  which  this  prize 
(an  enemy's  veflel  of  \;;ar)  was  attempting  to  make 
her  efcape,  had  been  for^  feme  time  blockaded  by  aii 
Englijb  fquadron,  and  that  the  whole  of  the  illand 
was  in  pofleflion  of  the  Englijh  and  the  inhabitants^ 
except  this  port,  which  ftilF  continued  in  the  hands  ot 
the  French^  The  obje£i  of  the  blockade  was,  to  reduce 
the  port,  and  of  courfe  to  obtain  pofleffion  of  the 
(hips  within  4t.  Much  evidence^  which  it  is  not  necef- 
fary  for  me  to  enter  into^  has  been  adduced  relative  to 
the  hiftory  of  th&  blockade,  to  (hew  under  whofe 
dire£kion  it  was  inilituted^  ;uid  by  whom  it  was  car-* 
Tied  on.  It  is  an  admitted  fa£t,  that  Sir  Thomas 
Trowbridge  had  taken  the  command  of  the  fquadroa 
duripg.  the  s^bfence  of  Lord  Nel/on^  and  that  his  atteq- 
tioo  had  been  partic^darly  dirc^ed  tp  the  capture  qf 

this 
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TH«  tUs  and  anotter  frtncb  (hip,  which  were  blocked  up 
Till.  in  this  harbouT*  "Whether  he  ifliiid  any  paniculaf 
'"'  '^  —  ordere  refpeOmg  thefe  (hips  has  been  a  Tubjed  of  conr 
ilM.  troverfy  between  the  parties ;  but  it  is  of  Iktie  imipoT^ 
tdntCy  becaoie,  in  focceeding  to  the  command,  he 
neceiTarily  fucceedpd  to  all  the  ordem  given  by  his  pre* 
deceffor,  and  coofequently  will  be  entitled  under 
them.  Thefe  two  French  men  of  war  were  known  to 
be  in  the  harbour.  Mad  the  obtaining  pofleffion  of  them 
muft  therefore  be  preftmied  to  be  in  the  intenticm  of 
every  (hip  upon  that  lervice }  fur  it  is  not  to  be  loft 
fight  qf,  that  they  were  aflbciated  in  one  conimon 
enterprize  of  which  the  capture  of  thefe  veflels  formed 
no  infignificant  part«  If  this  (hip  had  been  taken  m 
the  harbonr  of  La  Vallttte  upon  its  final  reduftion^  as 
the  other  veffel  was^  no  doubt  could  have  arifen  upon 
the  fubjed }  but  as  the  capture  was  made  at  a  dKhmce 
from  the  port,  a  queftion  n  ftatted,  whether  it  is  to  be 
confidered  as  a  capture  by  the  whole  fleet,  or  only  by 
the  indrvidustl  (hips  by  which  (he  was  purfued  and 
taken.  Now,  it  muft  have  prefented  itfelf  to  the 
mind^  of  all  the  naval  officers  employed  upon  that 
duty,  that  thefe  (hips  would,  if  pbflible,  attempt  aji 
efcape,  and  there  is  abtmdant  evidence  to  (hew  that 
every  precaution  was  adopt^  to  fru(bate  the  attempt, 
>  Every  neceflary  arrangement  was  made  by  Sir  Thomai 
^rawbrid^f  with  the  commanders  of  the  different 
fhips,  in  esrpefbtion  of  this  probable  eve^t;  they 
were  ordered  to  be  on  the  look  out,  and  the  pro% 
per  (ignals  to  be  ufed  m  caie  Ae  bkxjcaded  diips 
fhduld  attempt  to  efcape  were  regularly  ^ommtu 
liicated.  It  does  not  t^pear  that  any  particular  fliip* 
Were  aiHgned  to  proceed  after  them,  and  I  th&ik 
one  ittay  fee  a  fo^cifent  reafott  for  that|  becauft 
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die  time  of  the  efcape,  the  courfe  they  might  adopt.         The 
and  the  ftate  of  the  wind  at  the  time  when  the  efcape       i  bll. 
w»  to  be  attempted,  were  all  equally  uncertain.     In  - 

foch  a  ftate  of  circumftances,  no  other  order  could  be  |teg. 
given  than  the  general  order,  that  in  whichever  quarter 
the  attempt  might  be  made,  a  fufEdent  number  of  the 
contiguous  (hips  (hould  purfue.  There  was  a  general 
communication  to  all  the  commanders,  that  they  were 
to  a£t  as  emerging  circumftances  might  require ;  but 
it  never  could  have  been  intended  that  eveky  fliip  of 
the  fquadron  was  to  join  in  the  purfuit,  when  it  would 
have  had  the  effed  CJf  opening  the  harbour  for  all  other 
blockaded  veiTels,  of  which  fome  in  confequence  of 
diis  total  defertion  of  the  blockade  mult  have  effefled 
their  efcape.  The  animus  perfequendi  is  fufficiently 
fliewn  by  the  part  which  they  took  in  the  general  plan 
of  co-operation ;  they  were  all  in  readinefs  to  ad  under 
the  general  order  to  purfue  as  occafion  might  require* 
It  appears  that  they  had  informatiop  not  only  of  the 
intention  to  efcape,  but  aUfo  in  a  fort  of  general  though 
uncertain  way  of  the  time  and  manner  of  it.  It  wag 
known  that  on  the  firft  dark  night  the  enemy  were  to 
pufli  out  fome  merchant  (hips  as  a  decoy,  axul  that 
then  the  Guilliaume  TM  was  t«  follow.  She  was  feen « 
]R  a  ftate  of  preparatioii,  and  was  es3)eQed  on  this  day 
to  nigke  the  attempt  the  following  night,  fo  chat  Sir 
Tbomas  Trm^ridge^  and  his  (hip  the  Cidhdin  ia  parti-^ 
cubr,  would  be  pretty  much  on  the  alert.  It  is  proved^ 
that  he  ordered  a  lieutenant  and  three  men  to  be  fent 
alternately  from  the  CuUaden  and  Utfrtbumberlandf  to 
a  poll  on  (hore  called  the  BiivkUre,  to  give  notice  of 
the  moven^nts  of  the  enemy,  and  that  upon  obferving 
them  under  weigh,  a  preconcerted  fignat  was  to  be 
made  from  that  poft^  by  which  it  was  to  be  underftood 

that 
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'  Tbt  that  the  French  ihips  were  in  motion,  aUd  that  ererjr 
^'ttll!     *  effort  ought  to  be  made  to  intercept  them.    Th^  two 

'  '     '  ihips  fetdng  up  the  pre(bnt  claim^  the  Culloden  and 

imI  '  Ndrtbumberlandy  were  lying  at  anchor  in  the  Marfd 
Sirocco  Bay^  near  La  Valette.  The  Hortbumberland 
had  a  number  of  her  crew  fick  on  fhore  at  the  dme^ 
but  ftill  fhe  was  not  difabled  by  that  deficiency  of  her 
crew^  at  leaft  in  the  opinion  of  the  Commander^  as  (he 
was  aduaily  ordered  to  fea  the  next  morning  in  purfuic 
of  the  French  ihip,  though  that  ofder  was  counter* 
^  manded  upon  its  being  underftood  that  the  Foudroyanf 
and  Lion  were  up  with  the  enemy.  It  has  alfo  beeli 
cbjeded,  that  the  Culloden  was  not  in  a  fit  condition  to 
put  to  fea^  in  confequence  of  an  accident  which  fhe  had 
met  with  on  going  into  the  bay ;  but  it  clearly  appears 
that  the  damage  had  been  repaired,  and  in  proof  of^ 
that  there  is  the  h6t  that  ihe  afterwards  made  the 
Toyage  froip.  Malta  to  England^  without  receiving  any 
further  repairs  whatever.  At  fuch  a  moment  of  expec- 
tation and  anxiety,   it  cannot  be  fuppofed  that  Sir 

^  Thomas  Trowbridge  put  his  own  (hip  out  of  the  courfe 

of  cooperating  and  participating  hi  whatever  haaSards 
or  advantages  might  aiife.  It  is  proved  that  every 
evening  men  were  Tent  itom  the  Culloden  and  Nor^ 
tbumberland  to  watch  the  movements  of  the  enemy } 
that  on  the  night  of  the  purTuit  the  fignal  rockets  and 
the  flafhes  of  the  guns  were  feen  firom  thefe  two  (hips 
in  the  neighbouring  bay,  and  that  a  f^aman  was  dif* 
patched  from  the  fignal  flation^  to  inform  them  that 
the  Guillaume  Tell  was  in  motion ;  it  cannot  be  denied 
therefore^  that  they  knew  perfe&ly  well  what  was 
going  forward,  and  that  they  were  co*operating  in  the 
meafures  eftabliOied  generally  for  preventing  the 
efcape.  But  it  has  been  obje^ed,  that  they  had  not  the 
phyfical  means  of  purfuing,  b^caufe  the  (late  of  the 

wind 
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wind  was  fuch,  that  they  could  not  quit  the  bay*  ne 
Whither  they  would  have  purfued,  if  it  had  been  phy-  ^"t/lT*** 
ficaily  pofllble)  it  is  opt  neceflfary  to  enquire  :  In  the  — ——— 
cafe  of  chafing  by  a  fleet,  the  animus  per/equendi  in  all  liu!  ' 
18  fufficiently  fuftained  by  the  ad  of  thofe  pardcular 
fliips  which  do  purfue.  It  is  I  think  highly  probable 
that  even  if  the  wind  had  been  fair,  the  Culloden  and 
Northumberland  would  have  remained,  as  fome  of  the 
other  fliips  oflF  La  Valeite  did,  in  a  (late  of  inadivity^ 
reafonably  judging  from  the  precautions  taken,  and 
from  the  flafhes  of  the  guns,  that  a  fufficient  force 
had  already  gone  upon  the  fervice.  Therefore,  unlefa 
it  can  be  maintained «  wtuch  it  certainly  cannot,  that 
the  whole  of  a  fquadron  muft  in  all  cafe?  purfue,  and 
that  the  other  fhips  which  remained  inactive  oSLa 
Valettej  are  not  entitled  to  fhare,  upon  what  principle 
lue  thcfe  two  fhips  to  be  excluded  ?  But  it  has  been 
urged,  that  as  the  wind  then  was,  fhips  of  their  burthen 
'could  not  have  cleared  the  fhoal$  fo  as  to  get  out ;  and 
it  comes  therefore  to  a  queflion  of  law,  whether  fuch 
an  intervention  of  phyfical  impoflibilities  will  exclude  a 
fliip  forming  part  of  a  fquadron  afTodated  for  the 
cxprefs  purpofe  of  making  the  capture.  There  have 
been  cafes  in  which  it  has  been  determined  that  phyfical 
impoflibilities  of  fome  permanence,  and  which  could 
Opt  be  removed  in  time,  would  have  fuch  ^m  eStOt 
as  for  inflance,  in  the  cafe  of  a  fhip  lying  in 
harbour  totally  unrigged,  which  has  been  held  to 
be  as  much  excluded  as  one  totally  unconfcious 
of  the  tranfaclion,  becaufe  by  no  pobibility  could  that 
fliip  be  enabled  to  co-operate  in  time.  But  I  take  it 
that  in  no  cafe  the  mere  intervention  of  a  circumflance 
fo  extreinely  local  and  tranfitory  as  the  accidental  flate 
of  the  wind,  has  been  made  a  ground  of  exclufion^ 
The  interefts  of  joint  captors  would  be  placed  on  a  very 
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precarious  and  uncertain  footing  indeed^  if  a  dednai^ 
were  to  be  admitted  which  referred  them  to  the  legal 
operation  of  a  cafualty  fo  varbble  in  itfdf,  and  fo  Ikilc ' 
capable  of  being  accurately  ellimated.  It bcang  prof^ed  in 
this  cafe,  that  the  whole  fleet  were  a€ting  with  one  €om« 
mon  confent,  upon  a  preconcerted  plan  for  the  capture 
of  this  prize  ;  it  was  as  much  a  chafing  under  ordexv 
from  the  officer  in  command,  as  if  it  had  adually 
taken  place  in  the  open  fea.    It  is  a  chafing  by  fignal 
and  in  fight  of  thefe  two  (hips,  which  even  if  they  had 
not  been  incapaciated  by  the  ftate  of  the  wind,  in  all 
probability  would  not* have  thought  it  neceflary  or 
proper  to  join  the  purfuit.     The  cafes  which  have 
<  been  cited  were  very  different  from  this;  the  *  Gemreun 
was  captured  upon  the  coaft  of  5iV/7jf,  at  the  diftance 
of  d2  leagues  from  Maha^  by  a  part  of  the  fquadron 
which  were  fent  to  look  out  for  her^  while  the  reft 
kept  their  ftation  off  La  YaUiU ;  there  was  no  fighCi 
and  the  utmoft  they  could  bring  the  ^e  up  to  was, 
that  a  firing  of  guns  was  heard  by  one  of  the  ftationed 
ftips*   In  the  cafe  of  the  Mars  there  was  neither  fight 
nor  affociation,  and  in  the  f  Trantmamdoff  there  was 
the  fame  defed  of  a  want  of  aflociation.    Now  in  this 
cafe  there  was  not  only  an  a&ual  fight,  not  only  a  per« 
&£t  conhufance  of  what  was  gomg  forward,  but  as 
complete  and  tmiform  and  perfevering  an  affociatioa 
in  this  particular  objed^  as  well  as  in  the  general 
cbjeds  of  the  blockade,  as  can  be  imagined ;  I  am 
therefore  of  opinion,  that  xia^^Culloden  md  Ntnrtbumber^ 
larufzrt  entitled  to  Ihare,  and  that  the  lame  right  wiU 
extend  to  the  other  ihips  which  remained  oSLa  Faletta, 
although  they  have  not  made  themfelves parties  to  ^ 
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voyage. 


THOMYRIS,  RussEL.  ,      '^/^^' 

npHE  queftion  which  arofe  in  this  cafe  was  refpecling  .s>4i»/>i  Bariiu 
a  quantity  df  barilla  which  had  been  brought  to  ^^^ull'7At 
Lijbm  in  an  American  Veflel  from  AHcani  in  Spain,  and  •rf*"»t'*^;'°" 

J  *  '  !n  ih<  port  «»f 

was  there  put  on  board  this  Ship,  for  the  purpofe  of  ^'A*^*  ««>«  held 

/  ^^  " ^ r —  .      —   to  break  the 

being  carried  on  to  Cherbur^h.     It  was  contended  on  corti.iuity  of  the 

the  part  of  the  Captors  that  this  was  a  mere  tranfhip- 

ment  of  the  barilla  from  one  Veflel  to  another  at  an 

intermediate  port,  which  under  the  authority  of  former 

decifions  was  not  fufficient  to  break  the  continuity  of 

the  voyage.— That  it  muft  be  confidered  as  one  entire 

voyage  from  Cherburgh  to  Alicant^  and  confequently 

that  the  barilla  was  fabje£l  to  condemnation,  under  the 

Order  in  Council  •  prohibiting  the  trade  from  one    *  J^n,  1807. 

,  ,  «  Sec  Append 

enemy  s  port  to  another. 

On  the  part  of  the  claimants j  it  u^as  urged  that  there 
was  not  merely  a  tranfhipment  bur  an  a£hial  fal^  of  the 
barilla  at  Lijbon. -^Th^t  it  could  not  be  contended 
that  the  exportation  of  goods  from  Li/b<m  to  Cherburgh 
was  illegal  in  itfelf,  as  it  was  part  of  the  accuftomed 
trade  of  the  country,  ^ith  which  the  Order  in  Council 
was  not  intended  to  interfere.  That  the  claimants 
having  become  purchafers  of  the  barilla  at  a  public  iale, 
diey  were  at  liberty  to  embark  in  the  fpeculation 
of  fending  it  to  France^  That  it  was  a  new  fpecula« 
tion,  originating  with  themfeives,  to  which  the  feller 
was  in  no  refped  a  party,  and  confequently  that  it  wa& 
impoffible  to  mamtain  that  the  prefent  was  a  continu* 
ation  of  the  former  voyage. 


yOJL«  I.  C  JUDOMEMT. 
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TSe  Judgment, 
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— ~—  Sir  William  Scott. — This  was  the  cafe  of  an  Americdn 
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■'•^^^tfi.     veffcl  laden  with  a  cargo  of  barilla  and  cotton,  and 
captured  on  a  voyage  from  Lijbon  to  Cherburgh.     The 
(hip  has  been  reftored^  and  the  Court  direfled  further 
proof  to  be  made  of  the  property  of  the  Cargo,  and 
alfo  as  to  the  importation  of  the  barilla  into  PartugaL 
The  witnefles  examined  in  preparatory  ilate,  that  it 
was  brought  on  board  in  lighters  from  an  American 
brig  then  at  Lijbon  ;  and  the  maf^^    who  fpeaks  with 
lefs  referve  than  the  others,  fays  that  ,tbe  brig  was 
called  the  Hannah^  and  that  he  was  informed  by  the 
crew  with  whom  he  was  acquainted,  that  (he  came 
from  Aitcant  in  Spain.     This  is  a  material  hSi^  and  ^ 
is  fiiUy  eftablifhed  by  the  proofs  now  brought  in  by 
the  claimants.    In  the  original  papers  there  is  nothing 
particularly  pointing  to  the  barilla,  fo  as  to  fumiih  any 
explanation  of  its  former  hlilory :  there  is  only  a  cer- 
tificate of  the  Spanijh  Conful  at  Lijbon,    defcri^g 
generally  the  whole  of  the  cargo  as  the  produce  of  the 
Portuguefe  colonies.     It  is  quite  unneceflfary  for  me  to 
fey,  that  the  Court  can  pay  no  attention  to  a  document 
like  this,  which  carries  upon  the  face  of  it  the  con« 

demnation  of  its  own  credit,  and  it  is  not  much  afiifted 

* 

by  the  kind  of  apology  which  has  been  fuggefted, 
that  it  muft  have  been  a  mere  involunury  tniflake  of 
the  writer,  and  not  intended  to  apply  to  the  barilla, 
becaufe  it  would  be  abfurd  to  defcribe  that  as  coming 
from  places,  which  it  is  notorious  do  not  produce  it. 
That  is  an  ezcufe  which  cannot  be  admitted  ;  it  is  the 
duty  of  every  perfon  who  grants  a  certificate  to  know 
predfely  what  it  is  that  he  does  certify  and  to  what 
extent,  otherwife  all  faith  in  public  inflruments  muft 
be  at  an  end.    And  when  it  is  laid  that  at  any  rate  this 

certi* 
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cemficate  could  decdve  no  one,  as  it  is  notorioiw  that 
barilla  is  not  the  produftioQ  of  the  Portugucfe  colonies, 
I  am  by  no  means  certain  that  the  fad  is  of  fuch  \mi- 
verfal  notorieiy  ;  it  is  I  think  extremely  poffible  that 
it  iQight  be  unknown  to  many  of  the  commaaders  oi 
His  Majefty's  crdizers,  fome  of  whom^  might  have 
been  deceived  by  fuch  a  mifreprefentation. 

In  all  caies  of  this^  defcription,  it  is  a  clear  and 
fettled  principle  that  the  mere  tranfhipment  of  a- 
cargo  at  an  intermediate  port  will  not  break  the 
continuity  of  the  voyage,  which  can^only  be  effeSed 
by  a  previous  aftuai  importation  into  the  common 
ftock  of  the  country  where  the  tranfhipment  takes 
{dace.  It  therefore  became  abfclutely  neceflary  that 
the  Court  fhould  require  further  evidence  upon  the 
fubjed^  becaufeJ£lherewas  nothing  more  than  a  tran^ 
fliipment  of  the  cargo  from  one  veflel  to  another,  that 
will  not  alter  the  tranfa6tion  in  any  refpefc,  and  it 
muft  ftill  be  confidered  as  the  fame  continuous  voyage 
to  the  port  where  the  cargo  was  ultimately  to  be 
delivered.  It  is  however  contended  that  there  was 
not  limply  a  tranfhipment  of  this  cargo,  but  likewife  an 
adual  fale  of  it  upon  its  arrival  in  theTagus  j  arid  there. 
fore  that  the  queflion  arifes  whether  the  additional  fad 
of  a  fale  being  made  of  the  cargo  at  the  port  of  tran- 
ihipmenty  will,  under  all  the  circumflances  attending 
Aich  fale,  give  it  the  charadler  of  a  new  voyage,  or 
whether  the  two  parts  are  fo  linked  together,  that  it 
muil  ftill  be  confidered  as  one  entire  voyage  from 
Alicant  to  Cberburgh.  The  fad  that  the  goods  after 
their  arrival  in  the  Tagus  were  converted  by  fale  ha^ 
been  much  relied  on,  as  fatisfadory  evidence  of  an 
aduai  and  band  fide  importation  into  the  country;  and 
gqikerally  fp^^king  it  is  fo,  becaufe  it  is  to  be  under* 
ilood  ia  lAoft  <;afes  that  goods  are  adually  imported . 
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before  they  can  be  fold ;  but  it  has  |iever  been  decided 
^    that  where  goods  are  brought  to  an  intermediate  port, 
not  a'nimo  importpnai,  but  fold  whilft  watgiiboiiis,  and 
then  tranfhipped,  fuch  fale  with  tranfhipment  makes 
a  new  exportation  from  the  port  in  which  it  is  tranf* 
V  a£ted.     In  order  to  conllitute  an  exportation,  there 
I  niufl  have  been  a  previous  imp6rtation>  in  the  cafe  of 
I  commodities  not  native ;  where  a  cargo  is  fold  to  be 
immediately  tranlhipped  and  exported,  that  can  never 
be  confidered  as  any  importation  at  all ;  it  is  all  one 
a£t,  of  which  the  fale  and  the  tranfhipment  are  on{y 
ftages  ;  they  lengthen  the  chain,  but  do  not  alter  its 
direction.  Now  in  this  cafe,  the  evidence  of  importation 
(and  indeed  that  of  fale)  is  very  imperfedly  fuftained, 
there  is  no  clearance^  no  Cuftom  Houfe  certificate ,  to 
fhew  that  the  duties  have  been  paid,  the  whole  is  made 
to  reft  on  the  affidavits  of  the  three  perfons  immedi- 
ately interefted  in  the  tranfacHon,  the  buyer,  the  feller, 
'  and  the  broker;  and  how  does  the  cafe  Hand  upon  their 
own  reprefentation  of  it  ?  I  fhall  firft  confider  the  affi- 
davit of  the  feller,  the  perfon  who  is  pretended  to  have 
imported  the  goods,  if  there  really  was  any  importation. 
He  fays,  "  that  he  caufed  to  be  fold  at  public  auftion 
to  Bqfto  and  Co.  through  the  intervention  of  a  public 
broker,  460  bales  of  barilla,  which  were  imported  by 
him  from  Alicant  for  his  own  fole  account,  rifk,  and 
benefir^  in  the  American  fhip  Hannah  ;  that  the  faid 
barilla  was  unladen  at  Lijbon,  and  weighed  and  paid 
the  duties  at  the  Cuftom  Houfe,  and  was  afterwards 
fhipped  on  board  the  Thomyris  "Mr.  Bafto  thepurchafer 
fwears,  "  that  it  was  put  on  board  the  Thomyris  after 
it  had  been  put  on  fhore  and  paid  the  duties  at  the  Cuf- 
tom Houfe  at  IJJbon  >"^nd  the  affidavit  of  the  broker 
18  to  the  fame  effeft,  {J  find  difficulty  in  reconciling 
this  reprefentation  of  the  matter  with  the  account  given 
in  the  examinations  in  prejSaratory,  where  it  is  faid 

that 
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that  the  barilla  was  brought  in  lighter^  from  on  board         Tbe 
an  American  veffeL     Am  I  to  fuppofe  that  the  barilla  - 

wasfif  (Handed,  and  then  put  onboard  the  Hannah  again  ^'£»/  9^^, 
for  the  purpofe  of  being  tranfhipped  in  lighters  (o  the 
Tbomyris?  Such  a  circuitous  mode  of  tranfading  bufi- 
nefs  is  not  very  intelligible ;  but  taking  the  hSi  to  be 
in  fome  way* or  other  as  ihey  have  reprefented  it,  will 
fuch  a  fale  as  this  of  goods  not  imported  and  transfer- 
red before  any  thing  that  can  be  deemed  an  importation, 
for  the  avowed  purpofe  of  being  immediately  fent  oflF>  - 
break  the  continuity  of  the  voyage  ?  It  is  clear  from  the 
broker's  account  contained  in  his  ceitificate  that  it  was 
perfedly  difclofed  to  the  feller  or  his  agent  that  thefe 
goods,  which  at  the  time  of  this  fale  had  never  been 
imported,  were  to  go  immediately  to  Cherburgh.  He 
therefore  brings  the  goods  from  the  enemy's  country, 
without  any  intention  of'  importation  on  his  part,  and  { 
inilantly  transfers  them  for  the  kno^n  purpofe  of  con-  u 
veying  them  to  another  port  of  the  enemy.  The  buyer  i 
purchafes  them  yet  unimpdrted  from  the  enemy's  / 
country,  and  fends  them  forward  on  his  own  account 
.  to  a  port  of  the  enemy.  How  far  in  fubftance  does 
this  differ  from  a  fale  on  the  high  feas  where  no  Cuflom  ^ 
Houfe  forms  whatever  would  have  been  interpofed  ?  ^ 
Here  is  a  Cuftom  Houfe  form  interpofed,  provided  faith 
IS  given  to  this  imperfeft  proof  of  it,  amounting  to 
this,  that  the  Seller  fhall  after  the  fale  pay  the  duty 
for  the  re-exportation.  So  that  either  the.  duty  of  - 
importation  has  not  been  paid  at  all,  or  the  fame  per- 
fon  who  pays  it,  pay^  likewife  the  duty  of  the  re-ex- 
portation, and  fo  combines  in  himfelf  the  charaders 
of  importer  and  exporter.  The  goods  are  not  delive- 
red and  do  not  become  the  a£i;ual  property  of  the  pur- 
chafer,  till  after' the  charges  of  exportation  are  fatisfied 
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_  The  hy  the  fcner.wh^  thus  conftitutes  himfelf  the  legal  ex- 
porter.  £A  certincate  is  exhibited  by  which  foxne  mer- 
chants at  Lijbon  atteft  ^'  that  to  any  ihip  coming  from 
foreign  parts  fhelter  of  the  cargo  is  allowed,  and  that 
under  fuch  fhelter  goods  are  fold  for  re-exportation." 
Goods  then  axe  fold  for  this  purpofe  of  being  carried 
away  mt  under  importation  but  underjhelter.  There  is  in 
hdi  neither  import  nor  export,  but  the  State  raifes  upon, 
the  commodity  a  tranfit  duty  without  either  the  one 
or  the  other.  This  is  no  breach  of  the  continuity 
of  the  voyage;  if  permitted » it  is  clear  that  there 
would  Le  no  means  of  preventing  an  univerfal  evafion 
of  that  Order  which  prohibits  the  trade  between  the 
ports  of  the  enemy.  T  The  produce  o[  the  North  might 
be  conveyed  to  the  South,  and  vice  verfd  by  the  inter, 
ventioa  of  merchants  ftat^i  ncxi  at  IJ/bon^  at  the  mere 
inconvenience  of  touching  at  the  Tagus  and  paying  a 
flight  duty  of  tranfit.  It  has  been  laid,  and  juftly  faid, 
that  it  was  liot  the  intention  of  His  Maji.fty*s  Govern- 
ment to  break  in  upon  the  accuftemed  trade  of  Neu- 
trals. I  am  of  opinion  that  this  is  not  fo  to  be 
confidercd,  even  on  the  fuppofition  that  the  faft  was 
corredly  defcribed  on  the  very  defcftive  proof  of  it 
that  has  been  exhibited.  In  v.  hat  lenle  is  it  a  trade  of 
Portugal  ?  Here  is-neither  import  nor  export ;  here  is 
nothing  but  the  tranfit  of  foreign  goods  fubjeded  to 
an  operation  of  finance  on  the  part  of  the  State.  How 
long  fuch  a  pradice  has  obtained  is  not  (hewn ;  fo 
long  as  it  does  not  interfere  with  the  rights  of  third 
parties,  it  is  no  fubjefl:  of  the  obfervation  of  others. 
But  if  an  occafion  arifes  on  which  another  State  acquires 
and  exercifes  a  right  of  prohibiting  the  paiTage  of  goods 
from  one  enemy '3  port  to  anothet*,  ic  appears  to  fall 
diredly  under  that  defcriptionj  and  is  not  privileged  to 
elude  that  right  by  the  plea  of  bemg  an  accuftomed 
trade  of  the  couBtry^-r-^^Barilla  condemned* 
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» 

▼K  this  cafe  certain  proceeds,  which  had  been  paid  ReciAnrorvice 
^  into  the  Regiftry  of  the  Vice  Admiralty  Court  at  nox^'^^^d^ 
Martinique,    were  remitted   to  the  houfe  of  Turn^  «lttT«X"^^ 
bull,  Forbes  J  and  Co.  by  the  Deputy  Regiftrar,  to  be  fiZ^ndi^Tt 
depofited  in  the  Bank  of  England.     Owing  to  fome  "f"?'  <^»«jr«  of 
negle£l  that  was  not  done,  and  the  money  was  loft  in  purport  of  being 
confequence  of  the  failure  of  that  houfe  while  it  fe«  fundi,  and  af! 
mained  in  their  hands  ;  the  iqueftion,  therefore,  was,  Ihe'fj[it«**.i  ^ 
whether  cither  the  Regiftrar  or  his  Deputy  (hould  be  »^«*««fi»»««« 
hel(l  refponfible  for  the  lois. 

Judgment. 

Sir  JfWtam  Scott. — This  is  a  queftion  upon  which 
I  have-  deliberated  with  a  confiderable  degree  of 
anxiety,  not  on  account  of  any  difficulty  that  appeared 
to  attend  the  cafe  itfelf,  but  from  a  conviction  ex- 
tremely painful,  that  in  whatev^  way  it  might  be  de* 
cided  a  confiderable  hardihip  muft  fall  upon  perfons 
in  no  other  manner  implicated  in  the  lofs  of  this 
property  than  as  they  are  the  viftims  of  the  impru- 
dence or  the  misfortunes  of  others.  A  part  of  the 
cargo  of  this  (hip  had  been  condemned  as  prize  by  the 
Judge  of  the  Vice  Admiralty  Court  at  Martinique^  the 
claimant  appealed  from  that  decifion^  and  the  goods 
were  in  confequence  fold,  and  the  proceeds  paid  into 
the  Regiftry  of  that  Court  to  abide  the  event  of  the 
appeal.  The  appeal  was  afterwards  pronounced  t(/be 
deferted,  and  a  monition  was  prayed  on  behalf  of  the 
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Th«         captor  againft  Mr.  Martindaky  t}ie  Deputy  Regiftrai* 
RiMA  ^£  ^^  ^\zt  Admiralty  Court,  which   had  ceafed   to 

Aug.^  1 2th,  exift,  to  bring  in  the  proceeds  into  the  Jlegiftry  of  this 
Court.  Mr.  Martindale,  who  was  in  England  at  the 
time,  appeared  to  the  monition,  and  ftated  that  he  had 
remitted  the  proceeds  to  the  houfe  oiTumbull^  Forbes^ 
ajid  Co.  oi  London,  conformably  to  the  direftions  he- 
had  received  from  Mr.  Bentinck  his  principal,  and 
prayed  to  be  difmifled.  Upon  this  ftatement  the  Court 
declined  granting  an  attachment  againft  him,  but  re- 
fufed  his  prayer  to  be  difmiffed,  being  of  opinion  that 
there  might  ftill  be  fufficient  reafon  for  holding  him  be* 
fore  the  Court,  till  it  had  determined  upon  the  queftion 
of  lofs  which  has  been  fuftained  in  confequence  of 
the  failure  of  this  houfe  of  Turnbull  and  Co.  in  London. 
A  monition  was  then  applied  for  by  the  captor  againft 
Mr.  Bentinck  the  principal  Regiftrar,  and  an  afl:  has 
been  entered  into  by  all  the  parties,  which  ftates  the 
fafts  of  the  cafe,  and  the  grounds  upon  which  they  re- 
Ipeftivelyconfider  themfelves  entitled  to  be  exonerated. 
— Mr.  Bentinck  has  appeared  under  proteft,  probably 
becaufe  the  tranfadion  took  place  in  another  Court ; 
but  where  a  Vice  Admiralty  Court  has  been  abolilhed, 
this  Court,  in  a  variety  of  inftances,  has  felt  itfelf 
authorized  upon  its  general  jurifdiftion,  which  extends 

univerlally  over  the  king's  dominions,  to  interfere, 
and  to  fupply  the  remedy  in  order  to  prevent  a  failure 
of  juftice.  Mr.  Benl'mck  ftates  that  he  was  the  princi- 
pal  Regiftrar,  and  that  it  was  a  rule  of  the  Court, 
founded  upon  an  order  of  the  Governor,  that  all  pro* 
ceeds  of  prize  property  under  litigation  Ihould  be 
remitted  to  thi^  country  to  be  lodged  in  the  public 
funds,  or  Bank  oiEnglandy  in  the  names  of  the  Regi- 
ftrar or  his  Deputy,  and  truftees  nominated  by  the 

parties ; 
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parties  j  and  in  this  he  is  confirmed  by  the  Judge  of  The 
the  Court  himfelf,  who  dates  in  an  affidavit  which  has  ''""^  ^"^^ 
been  brought  in,  that  it  was  a  matter  of  univerfal  no-  ^yg.  im.,  • 
toriety  that  fuitors  or  their  agents  had  not  only  a  '*"*'  ' 
right,  but  were  expected  by  the  Court  to  name  truf- 
tees.  This  rule,  which  appears  to  have  become  the 
general  pradice  of  the  Court,  is  certainly  v^ry  fit  to 
be  upheld  upon  every  confideration  of  public  coHveni- 
cnce  and  private  fecurity ;  and  it  has  been  made  the  • 
bafis  of  a  general  regulation  nearly  fimilar,  which  has 
fince  been  yicorporated  into  an  aft  of  parliament. 
Mr.  Bentinck  adds,  that  he  ftriaiy  complied  with  this 
order,  and  upon  his  quitting  the  ifland  to  difcharge 
the  duties  of  another  appointment  elfewhere.he  direfted 
his  deputy,  Mr.  Martindale,  to  conform  to  it.  It  is 
proved  by  the  evidence  of  one  of  the  partners,  that  in 
purfuance  of  thefe  diredions,  Martindale  did  remit 
the  money  in  bills  to  Turnbull  and  Co.  and  he  accom- 
panied  the  remittance  with  a  letter,  in  which  he  lays. 
**  you  will  receive  enclofed  two  bills,  which  together 
make  the  total  of  4,3761.  i6s.  lod.  to  be  placed  in 
the  Bank  of  England^  as  nett  proceeds  of  the  cargoes 
of  the  brig  Rofe  and  Ihip  La  Prima  Vera^  condemned 
in  owe  Courtj  and  ordered  to  be  lodged  in  the  Bank  to 
wait  the  event  of  an  appeal.  Enclofed  you  will  find 
my  account  current  with  both  veffels,  and  find  the 
fum  of  3,1671.  los.  6d.  to  be  lodged  as  proceeds  of 
the  brig  Rofe,  and  1,109!.  63.  4d.  to  be  lodged  as 
proceeds  of  the  ihip  La  Prima  Vera.  No  truftees  have 
been  appointed  for  La  Prima  Vera  j  but  for  the  Rofey 
Mr.  James  Sykes  of  Arundel-Jireety  London,  was  ap- 
pdnted  on  behalf  of  the  captors.*'  It  appears  then  by 
thia.  letter  that  no  truftee  was  named  by  the  parties, 
and  k  is  equally  clear  that  the  money  was  remitted 

to 
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The         to  England  by  Mr,  Mariindak,  in  purfuance  of  the 
FmrMA  VtKA.  direftionsof  his  principal,  and  upon  thcfe  two  feds 

ji^f.  Tith,  he  rdfts  his  defence.  Mr.  Bentinck  alledges  that  the 
*^**  Deputy  Regiftrar  had  done  all  that  it  was  in  his  power 
to  do  for  the  fecurity  and  inyeftment  of  the  money^  by 
retnitting  it  to  a  houfe  of  undoubted  credit  at  the 
time,  with  exprefs  direSions  to  inveft  the  fame  in  the 
Bank  of  England :  that  it  was  wholly  owing  to  the 
negleft  of  the  captors  or  their  agents  that  no  truftees 
were  appointed,  and  that  due  diligence  was  not  ufed 
by  them  in  enquiring  whether  the  money  was  invefted^ 
and  in  taking  care  that  it  ihould  be  invefted.  It  is  not 
fuggelled  that  either  the  Principal  or  Deputy  Regiftrar 
made  any  intereft  of  the  money  whilft  it  remained  in 
the  hands  of  Tumbtdl  and  Co.  or  derived  any  advan- 
tage from  it.  But  it  is  urged  on  the  part  of  the  captor, 
that  Mr.  Bentinck^  as  the  Regiftrar,  is  refponfible  for 
aU  monies  paid  into  Court,  ibr  which  refponfibility 
he  is  entitled  to  an  allowance  of  five  per  cent,  and  that 
in  the  prefent  inftance  the  Regiftrar  or  his  Deputy 
were  boimd  either  to  remit  the  money  to  the  Regiftrar 
of  the  Lc^ds  of  Appeal^  or  to  caufe  the  fame  to  be 
deposited  in  the  Bank  of  England.  It  is  alfo  ftated 
that  frequent  applications  were  made  to  Mr.  MariiH'^ 
dak^  for  information  as  to  the  manner  in  which  the 
proceeds  had  been  difpofed  of,  and  that  it  was  refufed ; 
but  this  is  exprdTsly  denied  on  the  other  fide,  and  it 
feems  unUkely,  as  the  Regiftrar  does  not  appear  to 
have  derived  any  benefit  from  the  ulb  of  the  money^ 
and  therefore  had  no  inccreft  in  withholding  it } 
befides,  if  he  had  withheldit^  the  Court  upon  ap{klica« 
tion  would  have  enforced  the  commuiUcation*  In  aa* 
fwer  to  the  charge  of  negle^  on  the  part  of  the  ci^t<»i^ 
in  not  appointing  a  truftec^  they  s^ledge  that  their 

agent 
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agent  wrote  to  h»  prodor  at  Mtir/im^(rf  ^requelUng  him         tk* 
to  move  the  Court  to  direft  that  this  money  ihould  be  ,    / 

lodged  in  the  Bank  oiEngland  in  the  names  of  tniftces,  -^s-  i»»^» 
and  defiring  hiiti  to  nominate  Mr,  Henry  DeJbor§ugb 
of  London  for  the  captors.  Thefe  are  the  general  fiafts 
of  the  cafe,  and  the  queftion  is  on  whom  the  lofs  occa- 
fioned  by  this  unforefeen  calamity  is  to  fall.  For  the 
captors  it  has  been  contended,  that  both  the  Regidrar 
and  his  Deputy  are  anfwerable  for  all  monies  paid  into 
Court.  I  admit  it  to  be  true  generally,  that  they  arc 
anfwerable  for  money  which  they  receive,  though  it 
may  be  difficult,  in  pardcular  cafes,  to  fay  in  what  pro- 
portion. If  the  money  is  loft  through  the  mifcon- 
ducl  or  nejjligence  of  the  Deputy,  he  is,  I  think,  fuffi- 
cienily  knrown  to  the  fuitors  and  to  the  Court  lo  be 
held  perfonally,  and  dirc£My  refponfible.  How  far  the 
Pi'lncipal  is  bound  to  fupply  the  deficiency  of  his  De- 
puty, if  that  ihould  happen,  I  am  not  now  called  upon, 
by  the  neceffuies  of  the  prefent  cafe,  to  determine;  but 
I  am  inclined  to  think  that  he  is  bound  to  fupply  the 
deficiency,  and  that  he  cannot  difcharge  himfelf  of  the 
rdponfibility  of  the  office,  by  devolving  the  durty  upon 
another.  For  the  office  may  be  liable  for  fome  caftx*- 
alties,  and  generally  when  fuch  cafualty  occurs,  the 
parties  I  apprehend  will  be  anfwerable  to  the  fame  ex« 
te&t  that  they  derive  the  profit  wbitTt  it  arifet  from  a 
proportion  of  the  fees.  Where  the  Deputy  k  paid 
by  a  fixed  falary,  and  the  lofs  arifes  from  no  mifcon^ 
doa  in  hhn,  I  am.  not  prepared  to  lay  that  be  wouM 
))e  liable,  and  certainly  I  cannot  go  the  length  of 
holding  that  for  aU  casualties,  and  under  all  poffible 
cBTcttinftanceB,  either  the  Regiftrwr  or  his  Deputy  vonA 
be  accooBiable.  The  Regiftrar  is  an  ofiicer  of  the 
Coon,  he  is  the  teceiver  of  the  Cour^  aiid  if  he  ads 

with 
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Tfci«         with  due  diligence  in  the  difcharge  of  the  duty  which 
is  impofed  upon  him ;  if  he  does  that  which  is  un« 


■■•^ 


^ug.  i2ih,  avoidable  and  neceffary  to  be  done  in  the  payment  or 
remittance  of  money,  the  fuitors  ciftmot  coine  upon 
him.  There  are  one  or  two  >cafes  of  high  authority 
which  eftablifli  this  doftrine.  In  the  cafe  of  Knight 
verfus  Lord  Plymouth^  3  Atkins  480,  "  a  perfon  had 
^*  been  appointed  receiver  under  an  order  of  the  Court  j 
**  he  did  not  think  it  fafe  to  remit  the  vciontytoLondony 
**  and  therefore  paid  it  to  Winfmore^  a  confiderable 
*^  tradefman  of  Worcejier^  and  took  bills  of  exchange 
"  from  him  drawn  on  perfons  in  London.  Winfmo^-e 
X  '^  foon  after  became  a  bankrupt,  and  there  was  a(i  ap^ 

plication  to  the  Court  againft  the  receiver  to  make 
good  the  lofs.  It  was  referred  to  a  Mader  to  enquire 
into  the  fad,  who  found  that  it  was  done  for  greater 
fafety ;  and  the  Court  fa  id  it  would  be  very  hard  to 
oblige  the  receiver  to  make  good  a  lo{s  which  was  not 
owing  to  any  default  of  his;  that  as  the  fumwas  large» 
it  was  a  neceffary  precaution  to  remit  by  bills  rather 
than  in  fpecie,and  at  the  time  the  money  was  paid  to 
Win/hwre^he  had  no  reafon  to  doubt  its  being  lodged 
^*  in  fafe  hands,  and  therefore  indemnified  the  receiver 
^^  in  the  ad  he  had  done/'  There  is  alfo  a  cafe  in  Ani' 
bler^s  Reports,  p.fl  1 8,  **  ex  parte Bekbier  in  the  matter 
^  of  Parfons  a  bankrupt,where  an  aflignee  employed  a 
*^  broker  to  fell  goods  by  auSion;  the  money  was  paid 
'^  to  the  broker,  and  after  remaining  in  his  hands  a  few 
days'  he  died  infolvent ;  and  the  commiilioners  were . 
of  opinion  the  aflignee  ought  to  bear  the  lofs.  Lord 
*'  J/i7r^w/r/t^,Chancellor,after  argument  at  bar,  faid,  if 
the  aflignee  is  chstrgeable  in  this,  cafe,  no  man  in  his 
fenfes  would  a£t  as  aflignee  under  commiflioiis  of 
^^  bankrupt.  This  Court  has  laid  down  a  rule  with  re* 
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**  gatd  to  the  tranfadions  of  affigoees,  and  more  fo  of        tim 

**  trufteeSj  fo  as  not  to  ftrike  a  terror  into  mankind  aft-  __^ ] 

*^  ing  for  the  benefit  of  others,  and  not  for  their  own.  ^g-  '^th* 
"  Courts  of  law  and  equity  too,  are  more  flrift  as  to 
**  adminiftrators  and  executors;  but  where  truftees  a£k 
"  by  other  hands,  either  from  neceffity  or  conformity 
^*  to  the  common  ufage  of  mankind,  they  are  not  aa<> 
"  fwerable  for  loffes.  .  If  a  truftee  appoints  rents  to  be 
^^  paid  to  a  banker  at  that  time  in  credit,and  the  banker 
"  afterwards  breaks,the  truftee  is  not  anfwerable.**  His  » 
Lordfhip  then  cited  the  former  cafe,  and  decided  that 
the  aflignee  ought  not  to  be  charged  with  the  value 
of  the  goods.  Upon  thefe  authorities  it  is  only  necef- 
fary  for  me  to  enquire  whether  the  Regiftrar  under  a 
fofficient  neceffity,  and  in  the  ufual  courfe  of  bufinefs, 
remitted  thefe  bills  to  a  houfe  of  unfufpefted  refpon^ 
fibility  at  the  time ;  if  fo,  he  will  be  exonerated.  There 
was  a  general  order  of  the  Court  refpefting  all  pro- 
ceeds of  prize  property  under  litigation,  and  it  is 
ihewn  that  the  Deputy  Regiftrar  complied  with  the 
order,  and  remitted  the  money  in  bills,  which  was  the 
only  way  in  which  it  could  be  done.  He  could  not 
remit  in  fpecie,  and  it  is  not  to  be  expefted  that 
whenever  money  is  to  be  remitted  from  a  Vice  Admi- 
ralty Court  abroad,  the  Regiftrar  ihould  come  over 
to  make  the  payment  himfelf.  In  this  refped  he  is  in  a, 
very  diflFerent  fituation  from  the  Rcgiftrars  of  this  Court, 
who  having  immediate  accefs  to  theBank,have  no  occa- 
fion  to  employ  an  intermediate  hand.  It  is  admitted  that  ^ .  • 
at  the  time  TurnbuU  and  Co.  were  perfeftly  foivent, 
and  I  fee  nothing  in  the  conduQ  of  the  Deputy  R^i- 
ftrar  that  can  attach  blame  to  him  from  the  mere  cir« 
cumftance  of  his  having  rimitted  the  proceeds  through 

thcif 
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Tb«  their  hand^.  The  principal  Regiftrar  ftands  iloof 
from  the  whole  tranfa£tion,  and  can  onIy.be  charged 
^ir- 1 2th,  upon  the  general  rerponfibility  of  the  office.  This 
brings  us  to  another  part  of  the  enquiry,  whether  there 
have  been  laches  either  in  the  Deputy  Regiftrar  or 
the  Captors,  in  allowbg  the  bills  to  remain  in  the 
hands  of  Turnbtdl  and  Co.  It  does  not  appear  exa&ly 
when  they  became  due,  but  it  has  been  admitted  in 
the  argument  to  have  been  before  the  bankruptcy. 
Now  I  think  it  is  fully  proved  that  the  captor  was  un- 
der an  obligation  to  nominate  a  truftee.  Was  that 
done  ?  all  that  is  fhewn  is^  that  Mr.  Dejborougb  of 
Martinique  direded  his  prodor  to  nominate  his  reUu 
tion  Mr.  Defborough  of  London  as  captors*  truftee  in  all 
cafes ;  but  it  does  not  appear  that  this  was  a£ted 
upon  by  this  prodor,  or  that  any  motion  was  made 
m  the  Court  upon  the  fubjed.  It  feems  to  have  refted 
entirely  between  the  captors'  agent  and  his  pro&or. 
Did  the  captors'  agent  make  any  enquiries  after  the 
money?  he  fays^  he  did,  but  that  the  Deputy  Regi- 
ftrar hung  back.  Why  did  he  not  apply  to  the  Court? 
Mr.  Dejborough  c^ainly  had  it  in  his  power  any  hour 
of  the  day,  when  the  Court  was  fitting,  to  obtain  the 
information  which  he  atledges  was  withheld :  he  fays, 
moreover,  that  he  was  Satisfied  with  the  refponfibility 
'  of  the  Regiftrar,  if  fo,  the  Regiftrar  ihould  have  been 
diftinflly  told  that  tho  parties  were  fatisfied  with  his^ 
perfonal  reiponiibility,  and  bow  does  this  accord  widi 
die  diredion  which  Mt^DeJb^ougb  ftates  himfelf  to 
have  given  to  his  profkor  to  nominate  a  truftee  ?  1  can* 
not  but  diink  that  there  was.an  ina^vjty  on  the  pait 
of  the  captors,  or  of  the  peribns  employed  by  tlusm^ 
by  wMch  this  lofs  has^  been  occafioned:  they  newr 
ifted  how  the  property  was  mvefted^  their  only  en- 
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quiry  was,  whether  it  had  been  remitted  ?  It  is  per-         t)  « 
fcdiy  dear  that  in  remitting  the  property  to  this  coun-   p*'^^^^^^^ 
try  in  the  manner  he  did,  the  Deputy  Regiftrar  con-     ^«^.  nth, . 
formed  to  the  order  of  the  Court,  and  therefore  there 
vas  no  mifcondud  on  his  part  that  can  iix  him  with 
any  perfonal  refponfibility.     At  the  fame  time  I  mufl: 
obferve  that  he  would  have  done  well,  not  by  of&d- 
oufly  going  out  of  the  limits  of  his  duty,  but  by  thstt 
fort  of  a£ldvity  of  accommodation  which  is  of  great 
ufe  and  value  in  conducing  the  public  bufinefs  of  the   ' 
world,  if  he  had  jogged  the  memory  of  the  captors 
by  reminding  them  that  they  had  omitted  to  nomi« 
Bate  a  truftee.    But  the  queflion  is  not  how  far  he 
might  have  aded  in  a  more  praife-worthy  manner,  in 
not  confining  his  information  fb  exadly  to  the  en- 
quiries, but  whether  there  has  been  that  negled  on 
his  part  which  will  aSe&  him  with  official  negligence? 
Perhaps  he  had  a  right  to  fuppofe,  if  he  thought  at  aU 
upon  the  fubjed,  that  the  captors  meant  to  nominate 
)^  truftee  till  he  was  given  to  underftand  the  contrary. 
He  appears,  throughout  the  whole  of  this  tranfaftion, 
to  have  aded  in  the  uiiial  courfe,  and  in  ftrid  coo* 
formity  with  his  duty;  and  if  there  has  been  any  ne* 
gled,  I  am  of  opinion  that  it  is  to  be  attributed  rather 
to  the  agent  of  the  captor  than  to  him.     Under  thde. 
confiderations,  therefore,  I  fhall  exonerate  both  the 
R^iflrar  and  his  Deputy  from  any  refponfibility  on 
account  of  this  unfortunate  k>is. 
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COMET,  Mix. 


Judgment. 


Breach  of  the     QjR  William  Scoti. — This  IS  a  proceeding*  againft  an 

Order  inCouncil  i^^.  ^t^»t  j  *"  r 

of  the  iirh  Ar«'.  yf  ;7/^r/r^7;2  veflel  which  was  captured  on  a  voyage  rrom 
mI'^^x  iTbiu  New  Tork  to  iViz;;/^j ;  there  was  no  cargo  on  board, 
Y^rk^TsSus,  as  the  (hip  had  failed  in  ballaft,  for  the  purpofe,  as  it 
g»JdlTi:dTo^  is  faid,  of  bringing  away  French  produce,  which  had 
dllfcd7>ef^"  become  the  property  of  merchants  in  America^  prior 
the  order  jffued.  jq  the   datc  of  the  order  reftriainc:  the  trade  with. 

^-Eicufe  not  O     ^  ^ 

admitted.         the  cncmy's  ports.     Under  that  Order  in  Council  the 

port  of  Nantes  J  when  this  veflel  iailed,  was  fubjeft  to 
a  rigorous  blockade,  and  it  has  not  been  contended 
generally  that  a  fliip  can  enter  a  blockaded  port  even 
in  ballaft ;  that  is  a  point  upon  which  this  Court  has 
already  decided;  if  wrongly ,  the  decifion  muft  be  cor-* 
refted  elfcwhere.  The  rule  of  blockade  has,  it  is  true^ 
been  fo  far  relaxed,  as  to  permit  an  egrefs  to  (hips 
iimocently  in  the  port  before  the  reftridlion  was  im- 
pofed,  and  eVen  with  cargoes,  if  previoully  laden ;  but 
in  the  cafe  of  ingrefs  there  is  not  the  fame  reafon 
for  indulgence,  there  can  be  no  furprize  upon  the 
parties,  and  therefore  nothing  fhort  of  a  phyfical 
neceflity  has  been  admitted  as  an  adequate  excufe  for 
making  the  attempt  of  entry.  Generally  where  a 
neutral  fhip  is  proceeding  to  a  blockaded  port,  it  muft 
be  fuppofed  that  fhe  is  going  there  for  the  purpofes 
of  trade.  If  (he  goes  in  ballaft,  it  cannot  be  with  the 
intention  of  being  laid  up  for  an  indefinite  time  in  a 
foreign  port  until  the  blockade  is  raifed.  It  is  a  pre« 
fumption  which  this  Court,  afting  on  reafonable  prin- 
'  ^  ciples,  is  bound  to  entertain  and  apply  that  (he  has  no 
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bther  errand  th^  than  to  keep  alive  that  commer*         t^ 
tial  mtercourfe  with  the  mteiiifted  port  which  it  is  the      CoM«.f. 
ohjeft  of  the  blockade  to  prevtot.    In  foirie  cafes  no      oa.  i^x^ 
doubt  the  rules  of  blockade  are  attended  with  confix        **'^*" 
durable  inconvenience  to  neutrals  in  abridging  their 
trade,  ^and  it  is  always  much  to  be  lamented  when  they 
do ;  but  they  are  inconveniences  which  arife  neceC 
farily  out  bf  a  ftate  of  war,  and  what  neutrals  mud 
fubmit  to,  looking  as  well  to  the  rights  of  belligerent* 
as  to  the  interefts  whith  they  themfelves  derive  front 
their  lieutrality ,  and  whtclf  fiii^nifli  no  fmall  compcnfa- 
tion.     To  fay  that  this  property  was  acliially  locked  up 
by  the  blockade,  and  that  there  was  no  other  mode  of 
extricating  it,  is  goirig  farther  than  is  exadly  true  i    ' 
many  channels  of  comtnuilicatibH  are  flill  open,  as 
thcfe  ftaies  ire  at  peace  with  each  other ;  the  property 
itiight  have  Beeii  fold  for  its  full  value,  and  the  money 
remitted,  for  it  is  not  to  be  afferted  that  at  the  time' 
this  capture  took  place  there  was  no  praftic^ble  mode 
of  remittance  between   France  and  America.     It  is 
dated,  I  obfcrte,  *'  that  the  property  in  queftion  con- 
lifts  chiefly  of  brandy,  and  other  proceeds  of  Am.rican 
goods  fent  in  before  the  reftridion  was  iriipofed,'*    . 
and  thare  is  a  bond,  dated  ^\\i  June^  1808,  ifrhich 
was   found  'on   board,    reciting   a  permi^ion   from 
thePrefident  of  the  United  States  for  this  velTel  td 
proceed  in  ballaft  to  Nantes  for  the  purpofe  of  bring- 
ing  home  brandy  and  other  articled  the  property  of 
the  claimant ;  on  condition  that  flie  is  not  to  import 
any  other  merchandize  under  a  penalty  of  40,000 
dollars.     The  words  are  "  that  fhc  (hall  not,  during 
the  voyage,  either  diredly  or  indireftly,  be  engaged 
in  any  traffic,  freighting,  or  other  employment,  and 
that  no  goods,  wares,  or  merchandizes  ihall  be  im- 
voL.i.  »  ported 
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TV*        ported  in  fuch  vefiel,  oth^er  than  the  property  fiwr 
"*  which  fuch  veffcl  has  obtained  .fuch  permifliony  or  the 

o».  2Sih,  proceeds  of  property  flupped  bond  fide  by  a  citizen  of 
the  United  States,  prior  to  the  2  2d  day  of  Dec.  laft.'^ 
There  is  nothing  in.  this  recital  that  points  to  the  tirfie 
at  which  thefe  return  goods  were  purchafed  and  be- 
came the  fM-operty  of  the  exporter.  It  is  not  required 
that  they  (hould  have  become  fo  before  the  com* 
mencement  of  the  blockade.  All  thatjs  required  is 
that  they  (hall  be  the  proceeds  (whenever  acquired) 
of  goods  (hipped  before  fuph  a  time ;  and  it  would 
fufScicntly  anfwer  that  defcription  if  they  were  pur- 
chafed the  week  or  the  day  before  the  permifllion  was 
•  obtained.  The  permiffion  from  the  Pfe(ident  of  the 
United  States,  can  only  have  been  intended  to  exempt 
r  this  American  veffel  from  the  penalties  attaching  to  the 
violation  of  their  own  embargo,  for  it  cannot  be  fup- 
pofed  that'  the  Government  of  a  neutral  ftate  would 
aflTume  to  itfelf  the  power  of  relaxing  a  blockade^ 
That  right  refts  in  the  belligerent  alone,  and  meanings 
to  exprefs  myfelf  with  all  the  reverence  which  is  due 
to  the  governments  of  neutral  nations,  I  muft  obferve 
that  it  is  not  to  be  exptfted  that  the  belligerent  coun- 
'  try  (hould  truft  the  prefervation  of  its  rights  to  the 

vigilance  of  others.  The. relaxation  muft  be  the  a6t 
of  (he  belligerent  upon  a  reprefentatiou  made  on  the 
part  of  the  neutral  ftate,  or  under  a  compafl:  betweeji^ 
the  two  governments,  where  it  has  be€^  found  ta 
prefs  with  undue  feverity  on  the  commerce  of  the 
neutral  ftate.  The  permiffion  which  appears  to  have 
been  given  by  a  former  captor  to  this  velTel  to  pro- 
ceed on  her  voyage  under  an  ignorance  of  the  law^ 
can  make  no.  diiitrence.  Where  there  has  been  mis- 
information  as  to  the  fuft,  it  ma/  have  a  different 
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efTeS)  but  the  neutral  is  bound  to  know  the  law/        The 


CoMlT. 


and  camino\  ailedge  that  he  has  been  ill-inftruded  in  . 
that  by  a  belligerent  cruizer.  If  the  cruizer  Had  os.is^u^ 
told  the  parties  they  might  go  on  whilft  they  were 
connufant  df  the  hGt  of  the  blockade,  fuch  niifinfor- 
madon  upon  a  point  of  law  would  not  protedl  the 
ihip.  tt  does  not  muck  extenuate  the  mifcondud:  of 
this  veflel,  that  Ihe  had  paflengers  of  a  military 
defcription  on  board,  though,  perhaps,  not  in  fuch 

numbers  as  to  produce  a  condemnation.— ^Ship  con- 
demned. 


LEANDER,  Murray,  formerly  Lewis.  Hi^.^hi 

(Inftance  Court.) 


iSo». 


tion  as  to 


*T<His  was  a  fuit  for  wage<;,  inftituted  on  behalf  of  Qy^nj 

James  Minus,  who  was  (hipped  at  New  Tork  in  «^*&"c""«^ 
January  i8d6,  by  Lewis  the  former  mailer,  as  a  fei-  n^tdexpwfitKni. 
man  on  board  this  veflel  at  26  dollars  per  month, 
of  which  he  received  a  month's  pay  in  advance.—^ 
The  Ihip  was  one  of  thofe  employed  in  the  expedition 
againfl  Spanijh  America^  uHder  General  Miranda,  and 
upon  her  arrival  at  Jacmel,  in  the  ifland  of  5/.  Do- 
mngOi  which  was  within  a  month  from  the  time  of  the 
(hipment  of  Minus ^  feveral  of  ^  the  crew  were  per- 
mitted to  volunteer  their  fervices  in  the  military  de- 
partment  of  the  expedition,  and  Minus  then  entered 
as  an  artillery  man.  It  was  agreed  between  the 
mafter  and  tliofe  of  the  cre\V  who  volunteered,  that 
from  that  period  they  were  to  ceafe  to  be  confi- 
dered   as    feamen,  and  were  to  receive   a   quarter 
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dollar  per  day,  and  a  gratifieation  of  prize  money  and 
land  in  cafe  the  expedition  fucceeded  ;  but  the  pay 
and  prize  money  were  to  depend  on  that  event.  The 
expedition  having  failed.  Captain  Lewis  and  feveral  of 

the  crew  left  the  (hip,  and  fhe  afterwards  proceeded  to 
Trinuiady.^xkd  was  there  fold  to  tht  prefent  owners. 
The  remainder  of  the  crew  were  paid  at  the  time  <^ 
the  iale,  as  far  as  the  funds  of  the  former  owners 
Vould  extend,  and  gave  full  difcharges  for  the  whole 
amount  of  their  wages.  But  no  demand  was  made 
by  Minus,  or  any  of  thofe  who  had  volunteered  in 
the  military  department,  as  it  was  underflood  that 
their  claim  to  remuneration  was  extinguiihed  by  the 
£ulure  of  the  expedition.  Minus,  fome  time  after, 
claimed  wages  of  General  Miranda ;  but  on  being 
informed  that  he  was  not  entitled  to  any,  he  com* 
menced  thefe  proceedings  againft  the  fhip. 


Judgment.  * 

Sir  William  Scoff. -^Thh  queflion  arifes  on  the  ad- 
mii&on  of  a  defenfive  allegation  offered  by  the  owners 
of  this  veflel,  in  anfwer  to  a  petition  for  wages.  It 
appears  that  at  the  time  this  perfon  entered  into  the 
ferVice  of  the  fhip  at  New  Tork  as  a  mariner,  fhe  was 
the  property  of  American  owners,  but  that  the  veflel 
has  been  fmce  transferred  to  Brifijb  fubjefls.  Now 
ahhough  it  is  a  fettled  principle  for  the  proteftion  of 
mariners  generally,  that  wages  form  an  indelible  and 
perpetual  lien  on  the  (hip,  and  follow  her  wherever 
ihe  goes,  it  is  eafy  to  fee  the  great  inconvenience  that 
might  arife  from  carrying  this  principle  to  its  full 
extent  in  the  cafe  of  foreign  purchafes.  Where  an 
Englijb  (hip  is  purchafed  by  Englijb  merchants,  the 
purchafers  have  an    opportunity    of  becoming  ac- 
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qusdnted  with  all  the  circumftances  of  the  antecedent        The 
hiftory  of  the  veffel ;  but  in  making  purchafes  of  this       »^>^p«fc' 


defcription^  it  is  fcarcely  poilible  for  them  to  inform     Npo.  4ib» 
themfelves  of  all  the  tranfaftions,  regular  or  irregular, 
in  which  flie  may  have  been  engaged. '  And  I  fhould 
therefore    be    extremely  unwilling,  without  fiirther 
oonfideration  and  examination  of  the  fubjed,  to  lay 
down  univerfaily  that  it  is  a  principle  which*  this  Court 
is  bound  to  zGt  upon  under  all  circumftances  with 
refped  to  fliips   purchafed  of  foreigners  by  Britijh 
fubjeds,  or  by  foreigners  of  BiHtiJh  fubjefts.     The ' 
allegation  now  offered  dates  many  circumftances  which  / 

are  diffembled  in  the  fummary  petition ;  it  appears 
that  no  lefs  than  i8o  men  were  engaged  on  board  the 
veflel,  and  that  the  agreement  was  for  a  voyage  from 
New  Tork  to  St.  Domingo  and  back  again  to  America^ 
whether  to  North  or  South  America  is  not  ftated*  Now 
this  is  a  fad  that  favours  very  little  of  a  commercial 
voyage  ;  Hhey  could  not  have  been  engaged  for  the 
mere  purpofes  of  navigation,  as  it  is  Ihewn  that  1 5 
men  were  amply  fufGcient  for  purpofes  of  that  fpecieSi^ 
and  from  this  circumllance,  as  well  as  from  general 
notoriety  in  the  port  from  which  the  (hip.  failed,  it 
was  eafy  to  furmife  that  the  objeft  of  the  voyage  was 
not  commercial.     The  fa£):  is,  that  on  coming  in  light 
of  St. Domingo^  the  true  nature  of  the  voyage  was  ex- 
plained to  all  perfons  on  board ;  they  were  told  that 
the  (hip  was  dedin^d  to  fprm  a  part  of  General  Mr« 
randa*%  expedhion  againft  South  America^  and  that  all 
thofe  who  chofe  to  enlift  would  be  entitled  to  prize 
money,  and  to  an  allotment  of  l^ds.    This  propofal 
was  accepted  by  the  claimant,  who  entered  into  a 
new  agreement  to  ferve  as  a  fpldier  in  the  expedition  \ 
fo  that  here  is  an  end  of  th^  fpfmer  contra^,  if  that  ^ 
^1^  9  contract  purely  maritlipe,    I  4o  not  think  it 
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Tha        material  to  enquire  whether  he  was  to  ferve  as  a  foldier 

^ 1.    or  a  failor,  becaufe  the  expedition  itfelf  appears  to  ^ 

■  ^01:.^lh^  '    Court  of  Juflice  merely  as  an  unauthorized,  and  confe- 
quently  an  illegal  adventure,  not  fan£tioned  by  the 
government  of  any  country,  and  fuch  as  will  not  fup* 
port  a  demand  for  wages  earned  in  the  progrefs  of^  it. 
*What  private  connivance  or  encourageinent  migljt 
have  been  given  by  any  particular  ftate  (as  has  been 
fuggefted  in  argument)  does  not  appear ;  no  public 
commiilion  or  formal  authorization  of  any  kind  is 
pretended,  and  without  fomething  of  that  fort  alledged 
pr  Ihewn,  it  is  the  mere  unlicenfed  enterprize  of  an 
individual.     To  what  country  the  clamant  belongs  if 
,   not  ftated.    As  a  Briiijb  fubjed  he  could  not  regularly 
pmbarkin  fuch  an  undertaking  under  this  military  com- 
mander withfcut  the  authority  of  his  government  j  and 
if  he  is  an  American^  his  own  government  had  prohi- 
bited fuch  an  engagement  by  public  proclamation.   If 
he  is  afubjeft  of  fome  other  country,  the  general  objec- 
.    tion  holds  that  thecxpeditipn  itfelf  wastheunauthorized 
3(9:  of  a  private  perfon,  out  of  which  no  legal  claims  can 
arife.    Tor  that  part  of  the  voyage  which  was .  legal, 
it  is  admittied  that  the  wages  had  been  paid  in  advance, 
and  I  am  clear  thcriefore  that  if  this  allegation  is 
proved,  it  is  of  a  nature  to  bar  the  claim  which  is  fet 
pp,  efpecially  againft  the  prefent  holders  of  the  veflel 
.  yilio  come  in  »s  innocpnt  fucceffors  to  the  former 
pwners,and  knowing  nothing  of  her  antecedent  hiftory  • 
r- Allegation,  admitted. 
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BABILLION.  i^.^fc, 

]i 'QuefKon  arofe  in  this  cafe  whether  head  money  was 
^^  due  for  men  efcaping  on  fliore  where  the  enemy's 
ftip  of  war  had  been  run  a-ground  and  deftroyed. 
The  Court  enquired  whether  the  men  were  on  board 
at  the  commencement  of  the  attack,  and  being  fatisfied 

;a6  to  that  SsiGty  pronounced  bead  money  to  be  due. 


EXCHANGE,  Ledet.  D,,.^th, 

4808. 

rrtHis  was  an  American  veffel  with    fugars  from  iiiegai  denjim. 
^    Guadatoupe  bound  oftenfibly  to  London  but  cap.  lkr"order?n"°" 
tured  clofe  toCherburgh.  The  fhip  had  been  condemned  S^"*8o7— ship 
on  a  former  day,  and  the  prefent  queilion  was  whe-  diftiiairnlrto  • 
ther  any  diftinftion  could  be  made  in  favour  of  the  ^^i^  overruled. 
cargo,  which  was  claimed  on  behalf  of  the  houfe  of 
Simond  and  Co.  of  London.     It  was  ftated,  that  at  the 
time  of  the  breaking  out  of  hoftilities  confiderable  debts 
were  due  to  the  hcufe  of  Simond  and  Co.  from  Freiuh 
fubje£ts  refident  in  the  iiland  of  Guadaloupe,  in  confe- 
quence  of  which  His  Majefty's  licence  was  obtained, 
permitting  them,  through  their  agents,  to  receive  pro- 
duce in  payment  of  the  debts,  and  that  this  cargo 
was  a  part  of  the  produce  fo  recc^ived,  and  was  con* 
figned  to  claimant's  houfe  in  London^  by  their  agents 
Ardene  and  Query ^  of  Guadaloupe. 

0  4  Judgment. 
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j><c.  6fh,  Sir  William  Scott. — In  this  •  cafe  the  Trinity  Maftew 

xvko  were  called  in  as  affeffors  to  the  Court,  imd  upon 
whofe  judgment  in  matters  purely  nautical,  it  feds 

itfelf  bound  tb  rely,  have  given  a  clear  and  decided  ^ 

opinion  that  this  (hip,  which  had  failed  from  Guada- 
loitpe  with  an  aflferted  deftination  fpr  this  country,  wa* 
at  the  time  of  capture  attempting  to  enter  the  port  of 
^  Cherburgh  in  violation  of  thp  blockade.     The  fliip 
has   been   condemned,   and  the  Cou)t  referved  the 
queftion  refj  ecfting  the  cargo,  to  confider  whether  it 
could  be  exempted  from  the  fate  of  the  vefTel.      A 
reprefentaiion  had  been  made  to  His  Majefty's  Go- 
vernment on  behalf  of  the  houfe  of  Simond  and  Co* 
of  this  town,  ftating,  "  that  at  the  time  of  iffuing  the 
orders  for  r^prifals  againft  France,  confiderable  debts 
^vhich  had  been  contrafled  during  the  time  the  ifland 
was  in  our  poffeffion,  were  due  to  their  houfe  from 
French  fubjeds  refident  in  the  ifland  of  Guadalovfe  ; 
and  that  there  was  no  reafonable  profpeft  of  pbtaln- 
ing   payment   during  the  continuance  of  hoftilities, 
except  by  employing  neutral  perfons  to  receive  pro- 
duce in  the  ifland  from  thofe  who  were  indebted  to 
them,  and  to  convey  it  from  thence  in  nei^tral  ihipi  * 
and  under  neutral  papers,  either  to  ne^itral  countrieSf 
or  to  thi^  country,  on  account  and  at  the  ri&  of  the 
houfe  in  queftion.'^^    Upon  this  repreifntation  His 
Majefly's  licence  \vas  grantee)  to  the  partic^t  to  ^able 
them  to  extricate  their  property  in  the  manner  pro» 
pofed,  and  under  that  authority,  it  t^  laid  thefe  good$ 
.  '       '^erefhippedwith  an  oftenfible  deftination  ioHamburgb^ 
bpt  a^ually  configned  to  the  claimants  in  this  countiry. 

It 
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It  is  admitted  that  there  is  no  imputation  of  fraud         Tbf 
againlt  the  Britijh  merchants,  and  it  is  no  improper  ^ 
partiality  to  fay,  that  as  a  Britijh  cafe  it  carries  with      J>*c  iifc, 
it  every  favourable  prefumption,  becaufe  the  crime 
^ould  be  of  a  highly  aggravated  nature,  if  a  Britijh 
merchant,  under  the  (heker  of  an  indulgence  granted 
to  him,  fhould  become  the  inftrument  of  effe£ting  the 
transfer  of  the  <»nemy*«  colonial  produce  to  France*  ^ 
The  fuppofitjon  if  fo  mooftrous,  that  it  cannot  be 
eafily   admitted,  and  therefore  without  meaning  to 
Gift   any  refledion  upon  the  good  faith  of  neutral 
merchants  in  other  common  cafes,  I  fay  that  as  far  as  the 
mere  prefumption  of  fairnefs  goe;,  it  i$  certainly  of  high 
authority  in  fuch  a  cafe.  Qn  the  general  cireumftance^ 
taken  independently  of  the  fa£t,  that  the  fhip  was  foun4 
out  of  her  due  couffe;  and  in  fuch  a  fituation  as  to  fur- 
liifli  ilrong  ground  to  fufped  that  (he  was  going  intq 
a  French  port,  I  was  and  ftill  am  of  opinion  that  they 
exhibit  a  fair  cafe.     The  only  circumftancc  affediiig 
the  mafters'  credit,  is  one  that  has  been  difcovered 
iince  the  decifion  on  the  fhip,  which  is  that  he  had 
in  his  poflfeflioir  letters  direded  to  perfons  in  different 
parts  of  France.    This  might  poffibly  admit  of  expla* 
tioii,  hwi  prima  facie y  it  is  conduft  not  only  reprehen- 
fible,  but  criminal ;  he  was  not  at  liberty — he  owed  it 
to  his  employers  not  to  carry  on  the  correfpondence 
of  the  enemy,  and  more  eli)ecially  in  a  clandeftine 
manner.     This  has  in  fome  meafure  fhaken  the  credit 
which  I  was  before  difpofed  to  give  hifti  in  an  un- 
limited degree  j  but  the  ftrong  faft  is  the  fituation  of 
the  vcflel,  which  was  found  at  day  break  within  four 
miles  of  Cape  La  Hogue^  (landing  direSly  for  the 
fren^  coaft.    It  is  perfedly  c'lear  that  if  that  circum- 

9  ,  fiance 
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The         ftancc  has  not  received  a  fadsfiaatory  explaBation,  it  is 

EicHANCE>    ^£  ^  nature  to  over-rule  and  controui  all  other  pre- 

j>«c.  6th;      fumptions  in  a  cafe  which  is  merely  circumftantial, 

**^^'  and  if  thofe  who  underftand  fuch  matters,  applying  all 
nautical  obfervadon  to  naudgal  h&s;  were  of  opinion 
that  the  fituation  of  the  veffel  could  not  be  accounted 
for  on  any  fuppofirion  of  a  deftinadon  to  this  country, 
I  muft  take  it  to  be  fo.  Certainly  if  this  had  been 
left  at  all  ambiguous,  and  there  had  been  no  certain 
decifion  upon  the  point,  I  fhould,  looking  to  the  other 
circumftances  have  held  this  to  be  a  fair '  cafe ;  but 
thofe  gentlemen  were  decidedly  of  opinion,  after  mak- 
ing every  allowance  for  wind  and  dde,  and  the  other 
accidents  of  navigation,  that  the  cafe  was  clearly  mad^ 
out  that  the  fliip  was  going  to  a  French  port.  That 
is  a  fubjed  upon  whicti  the  Court  can  go  very  little 
way  in  forming  an  opinion  of  its  own,  and  it  m^  il  a^ 
upon  the  confidence  which  it  places  in  the  judgments 
of  thofe  by  whom  it  has  been  aflifted,  and  whofe  in^ 
telligence  in  matters  of  navigation  is  fufEciently*at- 
tefted  by  the  fituations  which  they  now  hold.  This 
being  the  cafe,  I  am  only  to  confider  whether  there 
are  any  circumftances  which  can  exempt  the  cargo 
from  fliaring  the  fate  of  the  fhip.  It  has  been  fug- 
gefted  that  .though  the  fliip  was  going  to  a  French 
port,  it  might  not  be  for  the  purpofe  of  delivering 
her  cargo  there ;  but  there  u  no  rule  which  has  been 
more  clearly  eflablifhed  in  principle,  than  that  the 
port  of  deftinadon  being  an  interdifted  port,  is  the 
port  of  delivery  of  the  cargo.  It  is  impoffible  to  relax 
that  principle ;  if  it  were  once  admitted  that  a  fhip 
may  enter  an  interdicted  port  to  fopply  herfelf  with 
water,  or  on  any  other  pretence,  a  door  would  be  open 

to 
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to  all  forts  of  frauds  \dthout  the  poflibility  of  pre-         The 
venting  them.     TTie  Court  applied  the  principle  when  _''^"^'"^' 
it  was  firft  led  to  the  conflderation  of  cafes  of  blockr      Dtc.  6rh, 
ade,  and  there  is  none  to  which  it  has  more  inflexi^        '  ^** 
bly  adhered.    I  am  therefore  to  take  the  queilion 
with  this   condition,    that  the  fhip  was  goiiig  to  a 
French  port  for  the  purpofc  of  delivering  her  cargo^ 
.and  I  really  know  of  no  cafes,  pLcept  thofe  which  haVe 
been  cited,  where  the  owner  of  the  cargo  has  been 
relieved  from  the  penalty  attaching  to  the  fliip.     The 
cafes  cited,  which  are  familiar  to  us  all,  were  cafes  of 
a  fupervening  illegality,  where  it  was  Ihewn  that  the 
owner  of  the  cargo  flood  clear  of  any  poflible  niten« 
tion  of  fraud,  and  that  by  proofs  found  on  board  at 
the  time  of  capture,  and  not  fupplied  afterwards.   For 
inftance,  where  orders  had  been  given  for  goods  prior 
to  the  exiil^nce  ef  a  blockade,  and  it  appeared  that 
(here  was  iiot  time  for  countermanding  the  ihipment 

?Jterwards,  the  Court  has  held  the  owner  of  the  cargo 
not  refponfible  for  the  aft  of  the  enemy's  ihipper,  who 
might  have  an  intereft  in  fending  off  the  goods  ia 
direft  oppofition  to  the  interefl  of  his  principal.    And 
the  fame  indulgence  has  been  exercifed,  where  there 
^as  no  knowledge  of  the  blockade  till  after  the  Ihip 
had  failed,  and  the  mafter,  after  receiving  the  informa- 
tion, obftinately  perfifted  in  going  on  to  the  port  of  his 
original  deftination.    In  both  thefe  cafes  the  fafts  fpeak   . 
for  themfelves,  there  can  be  no  impqfition^  the  Court 
has  only  to  loqk  at  the  dafes  to  fatisfy  itfelf  of  the 
purity  of  the  owner  of  the  cargo ;  but  in  this  inftance 
there  muft  either  be  fraud  in  the  French  fliipper  at 
Quadaloupe^  or  the  mafter  has  been  guilty  of  an  aft  of 
J>arratrv.    If  the  fraud  js  in  the  French  fliipper,  it  is 

not 
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The        not  perhaps  too  hard  a  rule  to  hold  the  Britijh  mer-. 


ExCRANCt. 


chant  bound  by  his  a^^ .  as  he  vouched  for  his  inte* 
/>«r.  6th,      grity  to  the  Britijh  Government ;  at  the  fame  time 
if  the  tranfa^on  has  been  conduded  in  a  manner  fo 
^  diflferent  from  the  orders  which  were  given,  and^  thefe 

goods  were  really  fent  in  fraud,  the  agents  who 
violated  thofe  orders  will  be  anfwerable  to  their  em- 
ployers.  But  fuppofe  it  to  have  been  an  ad  of  barra- 
try in  the  mafter,  which  I  mud  confefs  I  think  quite 
incredible  without  the  privity^  of  the  agent  fhippers^ 
k  is  a  misfortune  for  which  a  remedy  mud  be  purfued 
againft  him.  Taking  ir^  therefore,  at  all  eyepts  to 
have  been  a  fraud  on  the  Britijh  merchants,  I  find  an 
infupcrable  difficulty  in  giving  any  dired  protedion 
to  their  claim ;  if  the  cargo  was  going  on  a  defUna* 
tion  to  a  French  pprr,  in  confequence  of  a  breach  of 
faith,  either  in  the  agents  or  the  mailer,  they  are  to 
indemnify  themfelves,  by  recoyrfe  aigainft  the  wrong 

doer.  I  feel  myfelf,  therefore,  under  an  obligation 
to  follow  up  the  judgment  which  has  been  given  by 
die  Trinity  Mailers  upon  that  fad^  and  to  apply  it  a^ 
veil  to  the  cargo  as  the  fhip. 


HIGH  COURT  OF  ADMIRAL^.  4^ 


ASIA  GRANDE,  Antonio  Joaquint.  joecM^ 

.180S. 

npHli  was  a  cafe  dn  an  objeftion  to  a  report  of  the  Ageney--on«fc. 
regiftrar  and  merchants,  in  which  a  reduftion  had  if^J^A^^ST 
been  made  in  the  fums  demanded  for  agency  on  the  ^^^J^'*^y|*"^^ 
part  of  the  captors  during  the  time  this  Portuguefe  incitafca. 
vcflel  was  in  their  cuftody.     The  ftiip  was  proceeding 
with  a  valuable  cargo  belonging  to  Portu^uefe  mer- 
chants for  the  port  of  Lijbon^  when  fhe  was  detained 
with  many  others  of  the  fame  defcription  and  brought 
to  England  to  prevent  her  falling  into  the  hands  of  the 
French^  who  were  at  that  time  in  poffeflion  oi  Portugal. 
Upon  the  expulfion  of  the  enemy  from  that  country 
thefe  veflels  and  cargoes  were  reftored  to  the  Portu^ 
^«^  proprietors  upon  payment  of  the  captors  expences, 
which  then  became  the  fubjeft  of  reference  to  the 
regillrar  and  merchants,  and  gave  rife  to  the  prefent 
queftion. 

Judgement. 
Sir  fVtIliam  Scott. — This  is  a  quelUpn  refpefhing  the 
amount  of  the  remuneration  to  which  the  prize  agents 
are  entitled  for  the  trouble  they  have  had  in  attending, 
to  thefe  particular  fliips  and  cargoes  after  they  were 
brought  into  port.  The  claim  is  made  on  behalf  of 
two  houfes. of  agency  heVe  in  London^  and  their  fub- 
ititutes  at  the  out-ports ;  and  the  parties,  on  the  other 
fide,  are  the  Portuguefe  proprietors  of  feveral  fhips 
and  cargoes  of  great  value,  which  were  brought  in 
under  the  embargo,  and  have  fince  been  reftored, 
fubje;il  to  a  variety  of  expences  and  charges  according 
to  the  particular  circumftances  of  each  cafe.  The 
agent's  charge  aihounted  to  from  30  to  50  guineas  in 
the   difierent  cafes,  with  2'®  guineas  additbnai    for 

agency 
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The         agency  at  the  out-ports,  but  the  reriftrar  and  mef- 

___.^    chants  have  cut  down  the  leveral  luins  to  20  guineas 

^r.  6th,      for  the  whole.   In  general,  the  regiftrar  and  merchants 

have  nothing  to  do  with  the  queftion  of  ageocy,  it  is  a 

matter  which  paffes  in  private  between  the  captor  and 

'  his  agent,  and  only  comes  before  them  incidentally  in 

thofe  cafes  of  reftitution,  where  the  Court  decrees  that 

the  captors  expences  Ihall  be  paid  by  the  claimants 

All  agency  is  pro  opera  el  labors^  and  the  prize  aft 

fixes  it  at  five  per  cent,  as  a  fair  average,  .but  it  gives 

nothing  where  the  property  is  reftored  j    in  fucb 

cafes  it  is  ufual  for  the  agent  to  charge  a  grofs  fum^ 

,    which  I  underftand  is  commonly  1 5  guineas  f6r  agency^ 

and  fomething  extra  for  out-port  expences.    I  perceive 

it  is  ftated  by  the  claimants  in  the  a£l|  that  inafmucb 

as  there  has  been  no  aftual  diiburfement  by  the  captor 

in  this  cafe,  and  he  is  not  liable  for  agency  where  the 

property  is  reftored,  it  is  a  demand  which  he  can  have 

no  right  to  bring  forward.  This  goes  to  a  genei^al  denial 

of  the  faft  upon  which  the  demand  is  made,  but  I 

underftand  that  where  expences  are  decreed,  the  prac- 

^  rice  of  late  has  been  to  allow  this  charge :  when  that 

pradice  commenced  I  cannot  fay,  but  I  conceive  it 

was  fettted  on  an  underftanding,  that  fome  perfon 

muft  be  employed  to  take  care  of  the  property,  and 

that  the'  party  who  has  finally  the  benefit  is  equitably  . 

,  w        bound  to  pay.     But  this  general  objection  has  not 

been  mooted  in  argument,  and  therefore  it  is  unnecef- 
fslry  for  me  to  dwell  upon  it  now  :  Iconfider  the  prac-  *; 
tice  to  be  fufficiently  eftablifhed,  and  that  the  regiftrar 
aiid  merchants  have  proceeded  on  the  general  propriety 
and  eftablifliment  of  the  rule.  The  care  and  attention* 
of  the  officer  who  afted  as  prize-mafter  in  bringing 
home  the  fliip,  is  reprefented  in  the  aft  as  highly* 
meritorious,  but  that  is  a  matter  not  connefted  with  the^ 
^        -  5  prefent 
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prefent  queftion :  and  befides  it  appears  that  anallow^^         Th« 

Aha  Gkavi^a 

ance  of  five  (hillings  pir  diem  has  b«en  made  to  hira,  .__^_^ 

and  accepted  as  Aifficient  on  his  part.     If  however  the      ^^^^ 

qudtion  had  been  ftill  open,  though  I  approve  of  what 

the  regiftrar  and  merchants  have  done  as  ading  upon 

a  general  rule,  yet  where  (hips  of  great  value  wer0  ^ 

brought  •  into  port  during  a  very  boiflerous  feafo^  of 

the  year  with  turbulent  crews  on  board,  which  made 

it  neceffiairy  to  employ  perfons  of  a  higher  ftation  than 

ufual,  the  Court  would  have  been  difpofed  to  allow  a 

more  liberal  fubfiilence.    The  a6l  ftates  the  fubftance 

of  the  demands,,  with  the  grounds  upon  which  they 

have  been  refifted ;  and  I  am  now  to  con(ider  whether 

the  Court  (hall  not  exercife  a  further  difcretion,  and 

iacreafe  the  allowance  which  has  been  made,  without 

meaning  in  any  degree  to  cenfure  the  award  made  by 
the  regiflrar  and  merchants ;  for  certainly  many  con(ii^ 
derations  may  come  under  the  judgment  of  the  Ccurt» 
which  it  might  not  be  proper  for  them  to  attend  to» 
In  the  (irft  place,  I  give  no  weight  to  the  aiTertion  that 
nothing  is  due ;  becauCe  if  agency  has  been  allowed 
by  pra£bice  equitably  founded,  it  is  as  a  general  affer* 
tion  not  true.  But  to  raife  a  ground  for  a  greater 
allowance  than  has  been  cuftomary ,  greater  merit  mufl 
be  (hewn,  and  therefore  it  is  neceifary  to  enquire 
whether  there  are  any  circumftanc^  in  this  clafs  of 
cafes  by  which  they  are  diftipgui(hcd.  In  ordinary 
cafes  of  juftifiable  feizure  the  captor  has  performed  a 
law&il  aft  i  he  had  a  right  to  bring  the  veifel  in,  but 
it  cannot  be  faid  that  a  fervice  has  been  rendered  to  the 
claimant.  It  is  true  that  it  is  a  damnum  abfque  injuria^ 
but  there  can  be  no  claim  upon'  the  gratitude  of  the 
parties,  and  therefore  when  the  ncceflfary  expences  are 

» 

decreed  to  the  captors,  the  Court  is  bound  to  fee  that 
it  k  done  with  the  greatest  itriftacii  and  oeconomy. 

But 
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The         ]But  the  prefent  clafs  of  cafes  are  not  of  that  nature  ; 

.    here  the  capture  was  made  not  for  the  benefit  of  the 

ijff^th,  captors,  but  of  the  aqptured.  The  common  enemy 
had  over-run  Portugal^  and  an  order  for  the  detention 
of  Poriuguefe  veffisls  was  iflited  by  this  government  to 
prevent  the  property  frohi  falling  into  the  hands  of  the 
r  enemyl  lliere  is  fomelhing  therefore  in  the  nature  of 
thefe  cafes  which  admits  of  a  more  liberal  remunera- 

y 

tion  ;  the  agents  of  the  captors  have  been  the  agents 
of  the  claimants^  and  where  there  is  this  fundamental 
diftin£Hon,  it  may  be  right  to  attend  to  other  fubfidiary 
confiderations,  fome  of  which  have  weight*  The  pro^ 
perty  was  held  throughout,  under  a  fort  of  divided  pof. 
fei&on,  between  the  prize-mafler  and  the  Poriuguefe 
mafter  of  the  (hip  ;  there  was  not  an  abfolute  poflfeffion 
as  in  the  common  cafes  of  prize,  and  this  circumftance 
was  the  fource  of  fome  difagreements  which  have  been 
the  fubjed  of  frequent  reference  to  the  Court  in  con* 
fequence  of  difputes  that  naturally  arofe  out  of  fuch  a 
fituation  of  things.  This  would  neceflarily  occafioii 
much  additional  trouble  to  the  agents,  to  whom  there 
mud:  have  been  a  perpetual  recurrence  for  advice  and 
afBflance ;  the  length  of  time  alfo  durmg  which  this 
property  continued  under  the  diredion  of  the  agents, 
is  another  ingredient  in. the  confideration.  Thefe  afe 
the  diftinguifhing  circumftances,  though  there  are 
others,  upon  which,  if  I  do  not  entirely  exclude  them, 
'  '  I  Ihall  not  lay  any  great  ftrcfs,  as  they  are  not  peculisit 
to  thefe  cafes ;  at  the  fame  time  the  great  value  of  the 
property,  and  the  tempeftuous  (late  of  the  weather^ 
muit  be  admifted  to  enhance  the  trouble,  and  in  a  cafe 
fundamentally  diftinguifhed  from  others,  may  fuftaia 
a  further  demand,  though  they  would  not  themfelveg 
lay  the  foundation  for  it.  In  ordinary  cafes  it  is  faid 
that  one  cafe  balances  another^  but  thefe  are  not  cafe3 

of 
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of  ordinary  capture  ;  the  property  has  not  been  pro-  Tfcc 
ceeded  againlt  as  pnze,  it  was  brought  in  alio  tniuttUy 
and  might  all  have  been  put  into,  the  hands  of  govern-  i?«  6th, 
ment  agents  at  firft.  In  the  ca&s  of  the  com  ihips 
detained  laft  war,%  which  have  been  referred  to  as  cafes 
of  public  capture,  government  allowed  1 5  guineas  for 
agency,  and  five  guineas  for  out.port  charges,  but 
there  was  the  material  di{lin£lion,  that  thofe  cap- 
tures were  not  made  for  the  benefit  of  the  claimants,  . 
but  to  prevent  that  fpecies  of  fupply  from  paffing  into 
the  hands  of  the  enemy.  The  cafe  where  government  is 
dealing  with  its  own  agents,  on  ordinary  terms,  is  not 
the  fame  as  where  a  benefit  had  been  aftually  conferred 
upon  the  parties  to  whom  the  property  belongs,  and 
who  are  to  bear  the  burthen  of  paying  thofe  by  whofe 
fcrvices  they  have  been  fo  benefitted.  There  was 
no  ground  for  any  claim  upon  the  liberality  of  the 
captured;  and  befides  the  number  in  thofe  cafes 
amounted  nearly  to  500.  Here  are  only  15,  and 
confequently  the  number  will  not  make  up  for  the  defi- 
ciency of  particular  cafes.  Upon  the  whole,  taking 
tbefe  various  circumftances  into  view,  although  I  very 
nmch  approve  what  has  beei>  done  by  the  regiflrar 
and  merchants,  yet  confidering  that  it  is  competent 
for  the  Court  to  encreafe  the  allowance,  at  the  fame 
time  that  it  is  it's^duty  to  keep  matters  of  this  kind 
within  the  limits  of  rigid  oeconomy,  I  think  I  fhall  not 
deviate  much  from  the  rule  of  juflice,  if  I  allow  one- 
third  more.  And  in  apportioning  the  fum,  in  confider- 
ation  of  the  additional  trouble  which  has  been  thrown 
upon  the  agents  at  the  out^ports  by  the  frequent  refer- 
ences made  to  them,  it  appears  to  me  to  be  proper  to 
bring  them  more  nearly  to  an  equality  with  their  prin- 
cipals than  I  ihould  generally  think  right,  and  I  (hall 
therefore  allow  1 6  guineas  to  the  ag^ts  in  towp,  and 
14  guineas  to  their  (iibftitutes  at  the  out-ports*. 

vol*.  X«  £ 
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^80?.     •  NEMESIS. 

c-(^i  j»n*!  dama.  HThis  (hip  was  capturcd  at  the  entrance  of  the  Tahiti 
5:;:VJ-d'on'  by  the  Pr/>;r3/-^  Sloop  of  War  and  fcnt  to  fi/- 

u  .iuiHrt^b!-.  /7j(y«/A  where  fhe  was  afterwards  loft.  The  ftiip  and 
gattwn  it\  nut  Cargo  were  clearly  JF«^//^  property^  and  u  was  urged, 
«xt.  i.d  to     *    on  the  part  of  the  claimants,  that  there  being  nothing 

to  juftify   the  detention  it  was  a  cafe  for  cofts  and 

damages. 

Judgment. 
Sir  William  Scotu — ^This  is  an  unfortunacte  cafe  of  a 
(hip  and  cargo  which  were  brought  into  Falmoutk 
roads  and  there  loft.  The  ftiip  was  captured  on  a 
voyage  from  Gibraltar  to  Oporto^  with  orders  to  touch 
at  Lijbon  for  the  purpofe  of  delivering  two  pipes  of 
wine,  which  were  configned  to  Sir  Charles  Cotton^  the 
,JSriti/h  Admiral  upon  that  ftation ;  and,  in  cafe  he 
found  the  Englijb  in  poffefSon  of  the  place,  the  mafter 
was  directed  to  obtain  permiflion  to  difpofe  of  his 
cargo  there,  confifting  chiefly  of  articles  of  Briii/h 
'  manufa&ure,  and  fuch  as  were  peculiarly  adapted  to 
the  Lijbon  market.  There  is  no  defeft  in  the  proof  of 
property,  as  it  clearly  appears  that  both  the  fhip  and 
cargo  belong  to  Mr.  Tyrwhitt^  an  Englijh  fubjedt 
refiding  at  Gibraltar ^  where  he  holds  the  office  of 
Marjhalloi  the  Vice  Admiralty  Court.  Some  obfor- 
vations  have  been  made  on  the  impropriety  of  a 
perfon  in  that  fitiiation  being  connefted  with  (hipprng 
tranfaflions,  and  it  may  be  liable  to  objedioii ;  but 
that  fuch  an  officer  Ihould  be  a  trader  of  feme  fpecifes 
cannot,  I  prefume,  well  be  avoided,  as  fuch  offices 
abroad  do  not  frequently  themfelves  afford  a  fuffi- 
cient  maintenanoe.  It  appears  that  the  (hip  had  been 
proceeded  againft  at  Gibraltar^  and,  on  being  reftored, 

was 
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^pras  Told  by  her  owner  to  a  MrJFinter,  who  again  fold      j^J^\]^^ 
her  to  theprefent  clainiant.  No  objeftionhas  been  made  .____1. 
to  the  validity  of  tlie  transfer,  though  there  feems  to      ^'^^^* 
have  been  forae  inaccuracy  in  the  date  of  the  bill  of 
fale,  but  not   of  a  nature  to  be  made  the  fubjefl:  of 
ferious  obfervation.     It  is  faid,  that  the  vcfTel  had  no 
regider  on  board,  and  that  the  captor  was  mduccd  by 
this  deficiency  to  make  the  feizure.     I  cannot  bring 
myfclf  to  belie  e  that  he  confidered  that  as  any  jufli- 
fiable  ground  for  detaining  the  veffel,    as  he  could 
hardly  be  igiiorant,   that  being  foreign  built,    fhe 
was  not  entitled  to  a  Britijh   repifter.      It  has  alfo 
been  obje£ked  that  fhe  had  not  her  proper  propor- 
tion of  Engli/b  mariners  on  board,  according  to  the 
proviiions  of  'he  navigation  aft ;  that,  however,  is  an 
objeftbn  which  coilld  not  be  noticed  in  this  Court : 
if  there  wzs  any  irregularity  in  that  refpedl,  it  woulvl 
requires  to  be  referred  to  another  branch  of  its  jurit 
diftion.     I  am  informed  by  thofe  who  are  likely  to  be 
bed  acquainted  with  the  fubjeft,  that  it  has  always 
been  understood  that  Gibraltar  is  not  within  the  navi- 
gation aft,  and  that  (hips  belonging  there  are  not 
iubjeft  to  any  reftriftions  which  do  not  fpecially  apply 
'  to  that  place  ; .  it  is  a  mere  military  garrifon,  -  not  a 
colony,  plantation,  or  fetdementi     Indeed,  in  many  of 
thefe  poffeffions  of  the  crown,  fuch  as  Mal/a,  GibraU 
tary  &c.  it  is  abfolutely  impoffible  to  comply  with 
jhe  regulations  of  the  Navigation^'Aft  ;  for  the  requi- 
iite  number  of  Britijh  feamen  can  by  no  poffibility  he         ^ 
obtained  at  fuch  places.     The  Orders  in  Council,  pro- 
hibitory of  int^rcourfe,  as  applicable  to  Portugal,  were 
at  attend  at  this  time,  for  the  French  had  evacuated  the 
country,  and  the  voyage  thereforpwas  not  only  innocent, 
but  tifeful,contributing  to  the  fupply  of  (he  Britijh  fleet, 
and  of  our  Allies,  and  poKtffmg  every  title  to  favour 

*  ^  and 
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•    Til*        and  brotedion.  What  then  is  the  treatment  which  this 
veffeI,owned  hyzRfitiJh  fubjea,and  comingwith  fome- 


i^rr.vh,  ritorious  a  purpofe,  receives  from  a  Britifh  officer  whofe 
(hip  was,in  faft,  a  component  part  of  the  fleet,  and  who 
was  bound  to  do  all  in  his  power  to  encourage  the 
bringing  of  thofe  fupplies  which  could  not  be  procured 
from  Lijbon^  as  that  place  had  been  long  in  a  (late  of 
blockade  ?  On  firft  fcizing  the  veffel  he  determined  to 
carry  her  along  fide  the  flag  fiiip,  which  was  lying  at 
feme  diftance  in  the  Tagusy  and  as  there  was  a  confign- 
ment  on  board  f6p  thq  Admiral,  the  meafure  would  at 
all  events  have  been  proper,  but  he  changes  his  mind, 
and  the  next  day  orders  her  for  England*  In  thofe  pe- 
culiar fituations,  in  which  gentlemen  of  the  navy  are 
often  placed, having  to  decide  and  ad  in  an  indant  on 
qucftions  which  are  replete  with  difficulties  that  cmbar- 
rafs  the  Court  itfelf,  under  all  the  advantages  of  a  de- 
Lberate  judicial  inveftigation,  it  cannot  but  feel  great 
anxiety  to  proteft  them,  perhaps,  fometimes  even  be- 
yond what  can  be  ftriilly  reconciled  with  principle ; 
but  here  was  no  difficulty  at  all,  and  if  there  had  been 
any,  the  officer  might  have  referred  himfelf  to  his  Ad- 
'  miral,  who  was  clofe  to  him  j  ading  under  his  orders 
he  would  have  been  proteded.  It  is  impoflible  to  con- 
ceive, the  feall  fliadow  of  au  excufe  for  fuch  conduft. 
Here  is  a  Britifh  fliip  profefling  to  come  and  evidently 
combg  for  the  accommodation  of  the  Admiral  and  the 
fleet,  and  for  the  fupply  of  the  city  of  Lijbon^  now  re- 
ftored  to  its  lawful  fovereign  j  and  yet  upon  fuch  petty 
conceits  as  thofe  which  have  been  fuggefted,  this  gen- 
tleman forms  the  feififti  determination  of  running^ away 
with  the  fiiip  to  make  prize  oJP  hen  She  is  fent  for £775- 
land  in  a  mod  tempeftuous  feafon  of  the  year,  and  con-  - 
tinued  be#iting  about  for  a  week  or  ten  days,  200  miles 
to  the  weft-ward  of  Lijhony  during  which  period  fhe 
fuftaTned  con&derabie  damage  from  the  equioodialgales. 
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md  was  at  length  under  the  necefiity  pf  putting  into       ^  The 
Madeira  to  obtain  provifionS,  in  order  to  proceed  to 


iSoS. 


Falmoui/j.Thc  fupercargo  £iys  that  the  captors  queftioned  ^''^^i'^» 
hfe  right  to  go  into  Lijhon ;  with  what  propriety  could 
that  be  done,  when  the  place  was  aftually  in  Britijh 
po(I<:ffion  ?  He  then  exhibited  fome  bills  of  exchange 
that  were  drawn  upon  the  Admiral^  and  afkcd  per- 
raiffion  to  deliver  the  two  pipes  cf  Marcella  wine, 
which  were  configned  to  him  in  the  manifeft,  but  this 
slfo  was  refufed^and  in  terms  of  infult  almod  reaching 
the  Admiral  himfelf.  Such  conducl:  is  equally 'Want- 
ing in  refpeft  to  the  Admiral^  and  in  juftice  to  thofe 
who  were  the  vidiniscf  it :  nothing  has  been  fuggefted  '  * 
(fiat  affords  any  applogy,  and  it  is  therefore  with  the 

moil  perfeft  fatisfadlion  that  I  pronounce  thi?  to  be  a 

cafe  oi  colls  and  damages*  ^ 
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ri^His  was  xlie  cafe  of  a  fhip  under  Bremen  colours,  Theinr^rpoHrJoa 
*  which  at  the  time  of  capture  was  proceeding  witli  ?^ '  ^'^"J*  p  '* 

r   X  J*  r  f»  ,  hcW K.  t. it /he     ' 

a  cargo  or  brandies  on  a  voyage  tvom  lica^rdeaux  to  voynfepuiofths 
Bremen^  but  with  direftions  to  put  into  a  Briif//)  port  \uJoZT  ""^ 
for  the  purpofe  of  obtaining  a  licence   from  this  ^y''*-.**-^. 
Government ;  and  the  queftion  was,  whether  an  aftuai 
deftination  to  a  port  of  this  country  according  to  thofe 
direftionswas  fufficient  to  counteraft  the  imputation  of 
a  fraudulent  breach  of  the  Order  m  Council,  and  the      ' 
eScQt  of  a  continuous  intention.  • 

Judgment. 
Sir  William  Scott.— I  think  I  muft  take  it  a<?  fully 
proved,  that  rise  intention  of  the  party  was  tp  come  to 
this  country  to  obtain  a  licence  to  proceed  to  Bremen 
with  the  cargo,  whi^h,  as  coming  from  Bourdeaiw^ 
could  not  otherwife  be  carried  on.    This  faft  iu  dif* 

B  3  clofed 
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THf         clofed  in  the  papers,  and  is  as  ftrongly  guaranteed 

^       ,'   as  any  facccau  be  ;  and  to  this  I, have  tq  add,  that  th6 

j)e€  1 6th,  Court  has  every  reafon  to  prefunie  that  the  application 
would  have  been  made  (o  Government  in  a  fair,  open, 
and  unreferved  manner.'  The  parties  have  adled 
throughout  ^/ferio  votOj  there  is  nothing  to  lead  to  a 
fufpicion  of  difingenuous  condud.  Then  the  queftion 
comes  to  this,  whether  fuch  a  voyage  intended  ulti- 
mately to  Breinen^  but  firft  to  this  country,  for  the 
purpofe  of  obtaining  a  licence,  without  which  it  was  to 
be  relinquifhed,  is  a  continuous  voyige,  and  therefore 
illegal  ?  I  think  clearly  not ;  it  is  a  contingent  voyage, 
depending  upon  the  determination,  not  of  the  parties 
themfelves,  but  of  the  Briiijh  Government ;  if  the 
fliip  went  on  at  all,  it  was  to  be  the  aft  of  the  Britijh 
Government.  This  is  very  diflFerent  from  the  cafe  of 
American  Ihips  touching  at  their  own  ports,  to  which 
it  has  been  affmiilated  ;  here  the  voyage  was  to  be  con- 
tinued only  if  legalized  by  the  Government  which 
would  have  a  right  to  complain  of  the  illegality  ;  no 
two  cafes  can  be  more  unlike.  The  parties  ^ecm  to 
have  aftcd  on  a  perfuafion,  perhaps  too  confidently 
entertained,  that  fuch  a  licence  would  be  granted, 
miflcd  either  by  fome  fpeculative  rfeafonings  of  their 
own,  or  by  fome  indiftinft  experience  of  what  had 
.been  done  in  other  cafes.  They  might  think  that  the 
employment  of  Britijb  agency  in  the  tranladion,  and 
other  advantages  refulting  from  it  to  this  country, might 
tiot  be  out  of  the  view  of  the  policy  of  Government.  U 
has  been  objefted  to  the  cafes  of  the  licences  which  have 
been  cited,  that  they  were,  obtained  under  fpecial  cir- 
cumtlancesj  and  that  they  do  not  fupport  the  inferences 
which  the  parties  had  drawn  from  them.  Butfuppofing 
their  conclufions  to  be  erroneous,  yet  if  there  was  an 
honeft  intention  on  their  part,  it  would  be  very  hard  to 

10  vific 


HIGH  COURT  OF  ADMIRALTY.  55* 

lifit (uch  a  cafe  with  the  penahies  of  a  fraudulent  tran-         Tie 

laftion.     AVhere  every  thing  was  to  be  difclolecl,  and 

referred  to  the  discretion  of  the  EnzUjh  Government,     Dec  u.Kh, 
the  cafe  cannot  be  put  on  a  footing  with  a  continuous 
voyage  framed  for  the  mere  purpofe  of  a  literal  evafion. 
Then  it  is  faid  that  no  inftruflions  were  given  to  Mr. 
Heyman  for  the  regulation  of  his  proceedings  Here,  in 
cafe  the  licence  flwuH  not  be  obtained  ;  that,  might  be 
an  indifcreet  oraiffion,  but  it  does  not  alter  the  cafe  ; 
he  muft  then  have  written  for  inftruclions,  or  have  done 
the  beft  he  could  at  his  own  difcretion  under  the  cir- 
cumftances.     Upon  the  whole,  I  fee  no  reafon  to  de- 
part from  the  opinion  which  I  expreflld  in  the  cafe  of 
The  Minna,  Traab  * ;  but  that,  it  is  faid,  was  a  cafe  of  <^^-  »S  ^^V* 
circumftancesa  and  fo  is  every  cafe  of  this  fort  a^cafe 
of  circumftances,;  and  the  party  had  a  right  to  take 
his  chance  upon  the  circumftances  of  his  own  cafe, 
and  to  make  his  application  to  thofe  who  were  to 
judge  of  the  propriety  of  complying  with  it.     As  to 
anyconditionsthat  mighthave  been  impoTcd  hyihcBriti/h 
Government;  how  does  it  appear  that  they  would  not ' 
have  been  acceded  to  by  the  claimant  ?  If  not,  there 
would  have  been  no  violation  of  law,  the  matter  would 
Ijave  ended  here,  and  the  voyage  have  been  bro  ight 
to  its  termiiiation  in  a  port  of  this  country.     I  cannot^  ^ 
under  any  view  of  the  cafe,  bring  myfelf  co  regard  it  as 
a  fraudulent  continuous  yoyagej  there  was  no  art  either 
done  or  to  be  done  to  found  the  imputation  of  frau  ^ ;  on 
the  contrary,  there  is  fuffici^nt  proof  of  an  honeft  in- 
tention to  come  to  this  country  to  procure  the  licence, 
and  to  aft  conformably  to  it  when  granted,  and  I  nail, 
therefore,  reftore  on  pjiyment  of  captors  exp<  nee  \ 

♦  This  was  a  cafe  veiy  fimilar  to  the  prefent.  The  (hip  wa« 
captured  on  a  voyage  from  Bourdcaux  deftined  ultimately  to  Bre^ 
men,  but  with  orders  to  touch  at  a  Britifi  port,  from  vhep^^  ih* 
WW  to  r^fume  tcr  voyage  if  permitted* 

K4 


56  CASES  DETERMINED  IN  THE 


Jan.iTxh,  FORTUNA,   KOBDT. 

1809.        *  ^  ^ 

Freight  not  due  ^TPhe  qucftion  in  this  cafe  was  whether  freight  was 
i'JjSlfno^^bl^'ughi  due  to  the  Crown  on  certain  Portuguefe  goods  on 
i»tn-origiMi     boafd  this  and  other  Danifli  (hips  which  had  been  de- 

Pori  otdeltio*-  '  ^ 

tion  ihcugh       rained  under  the  Danijh  cmbareo  t  and  afterwards* 

afcerwards  fold  1  1  t_      j^ 

in  ihis  Countnr.  Condemned  to  the  Crown. 

On  behalf  of  the  Crown  it  was  contended — ^That 
thefe  cafes  were  ftridly  within  the  principle  of  a  virtual 
dedion,  as  the  cargoes  had  adually  been  fold  in 
this  country ;  and,  although  at  the  time  of  capture 
they  might  have  gone  on  to  Portugal,  the  claimants 
muft  have  brought  them  back  again  as  they  would 
'  have  arrived  there  on  the  eve  of  the  irruption  of  th6 
French  into  that  country , and  confequently  that  it  would 
not  have  been  an  effedualarrlval  for  the  purpofes  of 
falc. 

On  the  ether  Jide  it  was  urged — ^That  the  contrad  of 
affreightment  was  not  fulfilled  in  as  much  as  thefe 
cargoes  were  not  carried  to  their  Port  of  deftination^ 
and  that  the  grounds  fuggefted  were  infuffidenC  to 
ihew  a  virtual  eledion  of  the  Potts  of  this  Country* 

,  Judgment. 

Sir  William  Scott. — I  have  no  doubt  whatever  upon 
the  rule  to  be  applied  to  thefe  cafes,  as  it  arifes  out  of 
the  general  principle.  It  is  a  claim  for  freight  on  the 
part  of  the  Crown^  upon  a  fuppofed  right  of  the  cap- 
tor, to  whom  the  Crown  is  fubftituted,  and  whofe 
right  is  derived  from  the  owner  of  the  captured  veflfel. 
It  is  poflible  that,  under  certain  circumflances,  the 
,  Crown  may  not  fucceed  to  all  the  rights  of  the  captor^ 
and  (till  more  poiiible  that  the  captor  may  not  fucceed 

to 
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to  all  the  rights  of  the  owner  of  the  captured  veffel ;     ^^^^^^ 
But  the  firft  enquiry  is,  whether  the  owner  would  . 
have  been  entitled  to  freight.    He  could  have  no  right      ^^^^^'^^^^ 
but  upon  an  entire  execution  of  the  contradtr  or  fuch 
^n  execution  as  he  could  eiFeft  confidently  with  the 
incapacities  under   which  the  cargo   might  labour. 
Where  fuch  an  incapacity  on  the  part  gf  the  cargo 
occurs,  he ,  has  done  his  utmoft  to  carry  the  con« 
tn&  on  to  its  confuriimation ;  lit  is  a  final  execution 
as  to  the  owner  of  the  (hip,  inafmuch  as  it  does  not    ^ 
lie  with  him  that  the  contraft  is  not  performed*     On 
the  other  hand,  where  the  veflel  itfelf  is  incapacitated, 
no  right  accrues  to  her  owner  j  he  can  have  no  right  ' 

to  demand  that  for  which  he  (lipulated   only  on  the 
performance  of  his  engagement.     I'he  general  prin- 
ciple has  been  dated  very  cor  redly,  that  where  a  neu- 
tral veflel  is  brought  in,  on  account  of  the  cargo,  the 
fliip  is  difcharged  with  full  freight,  becaufe  no  blame 
attaches  to  her ;  fhe  is  ready  and  able  to  proceed  to 
the  completion  of  the  voyage,  and  is  only  ftopped  by 
the  incapacity  of  the  cargo.    In  all  cafes,  in  which 
the  captor  has  received  freight,  the  contrad!  had  been 
confummated,  and  the  goods  brought  to  the  original 
port  of  deftination ;  and  to  this  rule  the  Demarara  cafist 
farniihed  not  an  exception,  but  only  a  fkir  appltcatioa 
of  the  principle.     In  thofe  cafes  the  Engli/h  ownett     ^ 
made  an  affidavit  in  fupport^of  their  claim^  ftating  that 
they  would  have  brought  the  cargoes  dired  to  this 
country,  but  that  they  were  obliged,  by  the  law  of 
HcIIandy  to  proceed  firft  to  a  Dutch  port,  meaning 
afterwards  to  bring  them  on  to  England.    It  appeared^      « 
therefore,  on  the  affidavits  of  the  claimants  themfelvett 
that  the  ports  of  this  country  were  thofe  to  which 
they  would  primarily  and  preferably  have  proceeded^if 

,  they 
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nu         they  had  been  permitted ;  and,  confequently,  as  the 
goods  were  in  fa£t  brouj^ht  to  their  real,  though  not 


Jan  a7ih»     their  aftual  dcftination,  the  Court  was  of  opinion  that 
the  captors  were  entitled  to  freight.     But  ihefe  are 
cafes  of  Ddnijh  fliips  that    were  going   to  Portugal 
%  with  Poriuguefe  cargoes  on  board,  and  were  (topped. 

Why  ?— not  on  account  of  the  goods,  which  at  that 
time  were  entitled  to  ^  free  paflage  to  Portugal^  but 
on  account  of  the  fliips  which  were  detained  under 
the  embargo  on  the  commencement  of  hoftilities  be- 
tween this  country  and  Denmark.  The  (hip  was  the 
fubjeft  of  detention,  not  the  goods,  which"  might  have 
gone  on;  and,  therefore,  the  owner  of  the  veffel 
had  no  right  to  fay  that  freight  was  due,  ftill  lefs 
has  the  captor,  or  the  crown,  \v^heiher,  as  the 
cargoes  were  brought  into  the  ports  of  this  country, 
the  parties  may  have  thought  proper  to  difpofe  of 
them  here,  is  a  matter  into  which  the  Court  wiH  not 
enquire,  becaufe  it  lays  afide  all  confiderarions  of 
more  or  lefs  advantage  arifing  to  the  property  from 
the  change  of  deftination;  /^^^  is  merely  an  acci- 
dental circumilance,  which  has  no  connexion  with 
the  principle  upon  which  freight  is  given.  It  may 
happen  that  cargoes  are  fometimes  brought  to  a  more 
beneficial  maricet  ?n  ccnfequence  of  capture ;  but  the 
Court  will  not  inftiiute  an  enquiry  into  fuch  a  h6t$ 
laborious  in  its  procefs  and  \incertain  in  its  refuk, 
-  when  the  only  queftion  is,  whether  the  contraft  of 
affreightment  has  been  fulfilled  or  not.  But  it  is  faid 
that  thefe  fhips  were  taken  at  a  time  when  this  country 
and  Portugal  were  in  a  flate  of  hoftility,  or  rather  oif 
approaching  hoftility  ;  and  it  certainly  did  happen 
fifterwards,  that  in  cpnfcquencc  of  the  unfortunate 
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predicament  in  which  that  country  was  placed,  the 
goods  could  not  go  on,  but  there  was  not  an  exifting 
incapacity  upon  them  at  the  time  of  capture ;  it  was 
entirely  owing  to  the  fhip  that  they  were  prevented 
from  proceeding  to    the  port  of  their  deftination. 

The  Court  fometimes  looks  to  the  circumftance  of 
9n '  approaching  war,  where  the  expedation  of  fuch 
^  event  appears  to  have  guided  the  condufi  of  the 
parties  themfelves  when  the  contrafts  were  entered 
into,  and  in  fuch  cafes  it  feels  itfelf  juftified  in  apply* 
ing  the  principles  that  belong  to  a  ftate  o^  a&ual  war- 
But  nothing  of  that  kind  appears  in  the  prefent 
cafa ;  there  is  no  part  of  the  tranfaftion  that  points 
to  fuch  an  expedation,  and,  therefore^  the  mere 
ejpftence  of  a  ftate  of  things,  verging  to  hoftilities 
between  the  two  countries,  is  a  circumftance  which 
tfie  Court  cannot  take  into  its  confideration. 

^p  freight  duei 
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Marri ,«,       NEUSTRA  SENORA  DE  LOS  DOLORES, 

Morales, 


i>ccre«  for  roflf  ^TMns  ygf^s  thc  cafc  of  a  Sfanijh  (hip  which  hadbeofi 
JUghit  of*lbim-  "^  captured  before  Spanijh  hoftiliti^,  and  reftored 
the  l^tura  o"f  with  cofts  and  damages ;  but  no  further  proceedings 
wbg'XndLr.  ^^^^ Pl^^ce  at  the  time,  in  confcquence  of  thc  breaking 
o7ii!l' dccuJSl.  out  cf  thc  war  between  the  two  cduntries.  An  ap- 
feini^^inhofe  plication  was  now  made  to  the  Court  for  a  reference 
rifthtii  to  the      1^  ^g  Regiflrar  and  merchants,  on  the  ground  that 

hoftilities  having  ceafed,  the  Spanijh  claimant  was  en* 

titled  to  the  benefit  oT  the  former  decree  for  coils  and 
damages. 

In  fuppori  of  ihe-ApplicatUn  Arnold  and  Swabey 
cmtended-^Thsx  the  Spanijb  claimant  having  obtained 
a  decree  for  cofls  and  damages,  his  right  of  a£Uon 
which  had  been  fufpended  by  the  intervention  of 
hoftilities  revived  again  upon  the  return  of  peace  in 
the  fame  manner  as  any  other  civil  right. 

Contra  A  darns. — It  may  be  true  tlut  Municipal  rights 
are  only  fufpended  by  the  intervention  of  war,  but  ic  is 
not  fo  with  refped  to  thofe  rights  that  arife  out  of  the  law 
of  nations;  they  are  extinguilhed  by  war,  which  deftroys 
all  relations  betweeii  the  belligerent  countries.  The 
Spanijh  claimant  does  not  now  ftand  in  the  fame 
fituation  relatively  to  this  country,  in  which  he  ilood 
before  the  war ;  he  was  then  a  neutral,  he  is  now  an 
ally,  and  therefore  he  is  not  reftored  to  his  original  cha- 
racter.   If  the  ihip  and  cargo  had  remained  in  a  port 

of 


< 


HIGH  COURT  OF  ABMIRALTTw  tf , 

of  this  country,  the  coH^  and  damages  might  have        ru 
enured  to  the  Cio\ra  by  a  judicial  proceeding  as  ap-  wi^"*"^  ^'' 


DoLOKKf. 


pendent  to  them  on  the  breaking  out  of  the  war* 
But   there  was   no  fuch  proceeding,  and   as  war    Myrk  ift, 
N  extingujflies  all  rights  of  this  defcription,  the  Spamjb       '*^'' 
claimant  at  all, events  can  have  no  title. 

In  reply  Arnold  and  Swabey. — The  diftinftion  which 
lias  been  attempted  to  be  made  fcetween  municipal 
fights  and  thofe  which  arife  out  of  the  public  law  of 
Europe  cannot  be  fuftained.  In  both  cafes  the  effeft 
of  intervening  hoftilities  is^  that  the  parties  are  no 
longer  able  to  profepute  their  rights  either  in  the 
Municipal  Courts,  or  in  thofc  in*  which  the  law  of 
nations  is  admiuidered.  As  to  the  objection  that  the 
party  is  not  %ftored  to  the  fame  charafter  as  be  is 
now  an  ally,  if  the  one 'cafe  could  be  more  favourable 
than  the  other,  he  would  not  a  fortiori  y  as  an  ally  lofe 
'  a  right  which  he  had  before  only  as  a  neutral.  It  is 
faid  that  if  thofe  rights  furvive  at  all  they  furrive  to 
the  Crown ;  but  that  goes  no  further  than  the  con- 
tinuance of  the  war  during  which  the  Crown  might 
have  interpofed  its  claim  if  it  had  thought  proper* 
But  where  that  has  not  been  done,  where  no  feizure 
has  been  made  on  the  part  of  the  crown,  the  right  of 
property  remains  in  the  fame  flat^  in  which  it  was 
before  hoftilities  \  it  is  only  zjus  ad  rem^  of  which 
the  right  does  not  veil  of  itfclf.  The  right  to  the 
thing  is  not  extinguiihed  by  war ;  it  is  the  power  of 
filing  for  it  which  is  fufpended,  and  the  caufe  of  that 
fui][)en(ion  being  removed,  the  party  may  now  purfue 
his  right  in  the  fame  form  and  wich  the  lame  effed  a$ 
before*^ 
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*  Sir  fniliam  Scott. — I  am  clearly^)f  opinion  that  the 
M*rch  ifl,  objedion  is  not  fuftainable  ;  it  is  trilr  that  the  intcr- 
*  ^^  vention  of  hoftilities  puts  the  property  of  fhe  enemy 
'  in  fuch  a  fltuation  that  confifcation  may  enfue,  but 
unlefs  fome  ftep  is  taken  for  that  purpofe,  unlefs 
there  is  fome  legal  declaration  of  the  forfeiture,  the 
right  of  the  owner  revives  on  the  return  of  peace. 
This  is  an  acknowledged  principle  in  the  Courts  of 
Common  Law,  borrowed,  in  all  probability,  from  the 
general  Law  of  Nations,  and  1  fee  no  reafon  for  any 
diftmdion  here.  We  know  that,  in  captures  at  fea, 
the  general  law  is,  that  the  bringing  infra  prtzjidia^ 
and  even  a  fent^nce  of  condemnation,  is  neceflary  to' 
convert  the  property ;  and  although  yxy  fome  inftances, 
pofitive  inftitutions  have  determined  that  a  poffeffion 
of  a  certain  number  of  hours  is  fufEcient,  yet  this 
proceeds  upon  the  ground  that  a  poffeffion  of  fo 
ijiany  hours  is  an  evidence  of  firm  poffeffion. 
Here  there  was  no  bodily  poffeffion,  nor  indeed 
could  there  be;  but  ilill  fome  judicial  a£t  might 
have  been  done  declaratory  of  the  forfeiture  to  the 
Crown  of  thofe  rights  which  veiled  in  the  claimant 
under  the  decree  for  cofts  and  damages.  It  appears, 
however,  that  no  ftep  was  taken  for  this  purpofe  on 

the  part  of  the  Crown ;  and  I  am,  therefore,  of  opinion 
that  the  rights  of  the  Spanijh  proprietor  do  revive,  and 
I  refer  it  to  the  Regiftrslr  and  Merchants  to  afcertain 
the  amount  of  the  compenfation  to  which  he  is  entitled 
under  the  decree. 
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f  1899. 

Y^  this  cafe  a  claim  of  joint  capture  was  fet  up  by  a  foint  ctprute,— 
^  Revenue  Cutter,  en  the  ground  of  being  in  fight^  }::Z:i::7 
There  was  no  ad  of  affi fiance,  and  therefore  the  only  ^"^  "^"^^^  . 

,       ,  .  '    UB  cIjc  grownd  of 

queftion  was,  whether  the  Revenue  Cutter,  upon  the  ^^^"% »» H^^ 
mere  fa£t  of  figl^t,  muft  neceflarily  be  prefumed  to 
have  the  animus  c^piendi  fo  as  to  entitle  her  to  lhafc» 

For  the  Capton  the  King^s  Advocate  and  Swabey 
.  contended. — That  a  R'.venue  Cutler  was  to  be  con» 
fidered  as  a  private  fhip  of  war,  and  that  the  feft  of 
fight,  without  co-operation,  would  not  entitle  her  to 
fhare  with  the  adual  captor,  which  v/as  in  this  cafe 
a  king*s  (hip. 

On  the  other  fide  Adams  and  Jenner. — It  5s  true  thkt 
the  ijiere  fact  of  fight  will  not  entitle  a  privateer  to 

fbare  with   a  king's  fliip;  becaufe  a  privateer  may 
choofe  wliether  flic  will  purfue   or  not,  and  confe- 
quently  the  animus  capkridi  is   not  neceflarily  to  be 
prefumed.\    But  Revenue  Cutters  ftand  upon  a  differ- 
ent footing,  and  cannot,  be  clafled  in  all  refpecls  with 
private  (hips  of  wan     In  the  cafe  of  the  Active  *,  *  Adm.  M*f  i«» 
which  had  been  recaptured  by  an  armed  Revenue  Cut- 
ter, a  queftion  arofe,whether  the  recapturing  veffel  was 
to  take  a  falvage  of  one  Cxth  as^  a  private  (hip  of  war, 
or  whether  ihe  was  to  be  confidered  as  a  king's  fliip. 
The  Court  in  that  cafe  gave  only  a  falvage  of  one 
eighth,  and  therefore  if  veffels  of  this  defcriptiou  ate 
to  be  confidered  as  king's  (hips  where  it  operates  to 
their  difad vantage,  they  are  clearly  entitled  ta  the  fame 
character  wher,e  it  may  have  a  beneficial  effeft.   Thefe 
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veflels  are  in  the  public  fcrvice,  they  arc  a  dcfcription 
of  force  relied  on  for  the  public  fecurky,  and  it 
cannot  be  faid,  becaufe  the  prptedion  of  the  revenue 
18  fuperadded  to  their  other  duties,  that  the  capture 
df  the  enemy  is  not  their  immediate  duty. 

The  King's  Advocate. — The  cafe  whicH  has  been 
dted^  has  been  long  over  ruled  in  this  Court,  which 
gives  one  fixth  to  revedue  cutterSj  the  fame  as  to 
privateers  in  cafes  of  falvage* 

Judo  M  EN  T. 
Sir  William  Src?//,'— This  is  a  queftion  arifmg  on 
the  admiflion  of  an  allegation,  ftatingan  intereft,  as 
joint  captor^  on  the  part  of  the  Falcon  revenue  cutter, 
armed  with  a  commiflion  of  war.  I  obferve.that  there 
is  no  averment  of  aSual  co-operation,  or  that  there 
was  any  indication  of  a  defign  to  co-operate  in  the 
capture ;  all  that  the  allegation  pleads  is,  the  .mere 
fad  of  fight,  and  therefore  if  this  revenue  cutter  is 
entided  to  (hare,  it  muft  be  upon  the  ground  of  con- 
(Irudive  aiEftance.  It  is  a  known  rule  of  law,  that 
the  mere  faft  of  being  in  fight  would  be  fufficient  to 
entitle  a  king's  (hip,  becaufe,  in  (hips  fitted  out  by 
the  ftate,  for  the  exprefs  purpofe  of  cruifing  againft 
the  enemy,  the  animus  capicndi  is  always  prefumed  i 
but  this  prefumption  does  not  extend  to  privateers. 
In  the  one  cafe  the  duty  is  obligatory  ;  in  the  other, 
where  private  iucJividuals  make  captures,  at  their  own 
expence,' they  are  engaged  in  a  mere  commercial 
fpeculation,  to  be  carried  into  effedl  by  military 
means,  but  dependant  upon  their  own  will  in  die 
particular  ads  and  exercifes  of  their  authority.;  al- 
though they  are  authorized,  they  are  not  commanded 
to  capture }  it  is  a  matter  in  which  they  are  left  to 

their 
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thdr  own  difcretion.  But  thefe  TeiTels,  employed  in  ^.^J^* 
the  fenrice  of  the  Revenue,  are  a  clafs  of  (hips  of  an 
anomalous  kind,  partaking,  in  fome  degree,  of  both  ^'"^^^^ 
characters  ;  they  belong  to  the  Government,  and  are 
maintained  at  the  public  expence ;  but  it  is  not  for 
Ae  purpofe  of  making  captures  from  the  enemy.  On 
the  other  hand,  they  have  commiflions  of  war,  but 
then  thefe  are  private  commiflions,  which  impofe  no 
peculiar  duties  upoa  them ;  they  are  not  bound  to 
attack  and  purfue  the  enemy  more  than  other  private 
Ihips  of  war,  and  they  are  Hkewife  unfavourably 
diilinguiihed  in  this  refped,  that  the  advantages  of 
capture  are  not  held  out  to  them,  the  intereft  of 
all  captures  made  by  them  being  referved  to  the 
Crown.  Primarily,  their  duty  is  to  proteA  the  re^ 
venue,  and  the  capture  of  the  enemy's  vefleb  is  en* 
grafted  upon  their  original  charader.  All  they  derive 
from  thefe  commiffions  is,  an  authority  to  attack  the 
enemy,  in  addition  to  other  authorities  that  belong  to 
their  original  and  .proper  employment  {  on  principle^ 
therefore,  they  can  only  be  considered  as  private  fliipi 
of  war.  They  are  under  no  injundion  to  cruise 
againft  the  enemy,  and  are  employed  generally  for 
filcal  purpofes :  it  is  true  that  there  is  the^  addition  of 
a  military  commiffion  in  time  of  war,  but  that  does  not 
defignate  them  anew,  it  merely  puts  them  on  a  foot* 
mg  with  other  private  fhips  of  war,  and  I  flialli^  there- 
fore,  rqe&  the  allegation. 
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^urg^  Sfh,  BELLE,  Bhtts,  Matter- 

1809. 

(Iiiftance  Court.). 

Salvage  not  4ue  '^His  was  w  appUc&tion  foT  the  falvage  of  a  hired 
lS/r^S2::S;  ^  Tranfport,  which  had  beccn  deferred  by  the 
the  h»ndi  of  the  mafter  and  crew  in  the  harbour  of  C^runna.  and  wa*. 

enemy  a  kirca  ' 

iianfport  ^m-     brought  out  bv  Lieutenant  /TA^r  of  His  Maiefty's  fliip' 

pinycd  in  titt  ^  '    ^  ... 

fimcexpedittoiw  Refolution.     The  veffel  had  failed  with  many  others 

for  Corunnay  under  the  prote£Hon  of  fcveral  men  of 
war,  for  the  purpofe  of  bringing  away  the  Britijh 
troops  under  Sir  Jvhrt  Ashore ;  and  irt  executing  that 
fervi<?e  (lie  grounded  in  the  harbour,  where  (he  tvas ' 
abandoned  by  the  perfons  on  board,  from  an  appre- 
benfion  of  falling  J'oto  the  hands  of  the  French,  who 
were  at  that  time  inverting  the  plac«- 

In  fupport  0/ the  Claim^  the  Kin^s  Advocate  and 
J'ennen — ^Thls  is  a  prbceedihg  on  the  part  of  Lieut, 
FT/her  to  obtain  foine  compenfation  for  his  (rouble 
and  rifle  in  bringing,  off  this  veffel.    It  appears  that  ^ 
about  five  o'clock  in  the  afternoon  of  the  17th  Jan*  ^ 
1809,  he  was  fcnt  into  the  harbour  of  Corunna  in  the 
cutter  belonging  to  His  Majelly's  fhip  Re/olution^  for 
the  purpofe  of  taking  out  troops  from  a  tranfport 
which  was  on  fliore ;    but  he  found  that  the  fervicc 
had  been  performed  by  fome  other  boats,  and  that  * 
the  fliip  had  bceii  fet  on  fire.     He  then  obfervcd  the 
Belle  lying  in  the  harbour,  and  upon  going  to  her, 
difcovered  that  fhe  had  been  deferted.    Lieutenant 
Fijber  immediately,  with  his  boats  crew,  took  poffcf- 
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!ion,  hotwithftanditig  the  (hot  from  the  enemy's  bat-         T».e 
Icries  fell  near  the  fhip,  and  the  wind  having  ihifted 
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fufficiently  fiiir  to  enable   him,   though    with  fome     a^^**  itb, 

(lifScuIty,  to  i;^eather  th)6  rocks,  he  caufed  the  cable 

to  be  cut,  and  made  fail  into  the  bay  where  he  an*    t    , 

ihored  near  his  own  (hip.     The  Mafter  in  his  proteft 

admits  that  the  veOel  would  have  been  loft,  but  for 

tlie  exertions  of  Lieutenant  Fijher^  who  is  therefore 

fairly  entitled  to  fome  recompence  for  the  fervice  be 

has  rendered'. 

On  the  vtherjide  Arnold. — This  is  altogether  an  un- 
precedented demand  \  it  is  for  the  falvage  of  a  tranf- 
'port  in  His  Majefty's  fervice,  which  was  fent  to  Cortotna 
with  other  veffeis  of  the  fame  defcription  under  the 
protection  of  feveral  men  of  war,  of  which  the  Re/h* 
kit  ion  was  one.  It  was  a  joint  fervice  in  which  the 
men  of  war  and  tranfports  were  aflbciated,  and  it 
happened  that  in  the  courfe  of  that  fervice  this  veflel 
got  into  danger  and  was  refcued  by  Lieutenant  Fi/her^ 
Bnt  this  was  no  more  than  his  duty  with  refpe£t  to 
this  or  any  other  of  the  {hips  employed  in  that  fervice 
whether  the  danger  arofe  from  the  enemy  or  from 
amy  other  caufe.  The  tranfports  were  to  take  on  board  , 
the  troops,  and  the  fhips  of  war  and  of  courfe  the 
officers  belonging  to  them  Were  fent  for  the  exprefe 
purpofe  of  proteding  thefe  veflelt,  and  it  was  their 
duty  to  give  every  ailiftance  in  their  power. 

In  reply  the  Kinfs  Advocate.^^Althovigh  this  Veffcl 
was  a  trahfport  in  His  Majefty's  fervice  and  employed 
for  a  particular  purpofe,  flie  was  Hill  under  the  care  of 
Ifcc  mafter  who  was  appointed  by  the  owner.  This 
irit  an  a£t  of  dereliSion  on  the  part  of  the  mafter 
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Tht    ,    aad  crew,  and  as  the  property  was  recovered  for  the 

..«^,._«,   owner  by  the  exertions  of  this  officer,  he  is  entitled  to 

Mar^  Sfii,     fome  remuneration*    It  is  true  there  was  an  aflfociatioa 

for  the  purpofe  of  affording  protedion  to  thefe  velTcls^ 

«  and  fo  it  is  in  the  cafe  of  convoying  (hips  which  ar^ 
neverthelefs  entitled  to  a  falvage  for  the  re-capture 
of  veffeis  failing  under  their  protedion. 

Judgment. 
Sir  fflllism  Scott. — This  is  a  cafe  of  rather  a  novel 
nature ;  and  in  order  to  eftimate  the  merits  of  the 
claim  of  falvage  which  is  fet  up  it  is  neceflfaryjin  the  firft 
place^  tp  confider  under  what  circumftances  the  de^ 
fertion  took  place.  •  It  is  dated  that,  upon  her  arrival 
at  Corunna,  the  fhip  was  warped  in  clofe  to  the  town, 
and  troops  were  embarked  on  boar4»  under*  the  orders 
of  Lieutenant  Debenham^  the  Agent  for  Tranfports  ; 
that  next  day,  the  wind  having  changed  to  the  fouth- 
ward,  and  blowing  with  great  violence,  there  was 
reafon  to  believe  that  the  tranfport,  which  was  on 
ihore  in  the  harbour,  could  not  be  removed,  and  the 
troops  were  conveyed  on  board  another  velfeL  It 
appears,  therefore,  that  (he  was  brought  into  this 
difficulty  in  the  execution  of  a  fervice^  in  which  the. 
men  of  war  and  tranfports  were  affociated  ;  and  it 
was  not  till  the  unfavourable  ftate  of  the  wind  made 
k  improbable  that  ihe  could  b$  got  off  undiilurbed 
by  the  enemy,  whofe  batteries  already  commanded  the 
harbour,  that  the  Lieutenant  thought  himfelf  jdUfied 
ia  withdrawing  his  crew.  Such  an  abaadonicient  is 
BO  breach  of  duty ;  it  was  incidental  to  the  fervice. 
in  which  the  veffel  was  engaged.  The  wind  after* 
.wards  changed,  and  Lieutenant  RJbir^  who  had  gone 
ihto  ^  harbour  jipon  another  errand,  found  means 
to  eytttcate  this  veffeU  no  doubt  he  is  entitled  to  great 

credit 
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credit  for  the  manner  in  which  he  exerted  himfei^i 
but,  if  he  faw  that  it  was  in  hit  power  to  bring  the 
ihip  out,  it  was  a  part  of  his  duty,  and  what  he  was 
bound  to  do.  The  praife  of  having  difcharged  that 
duty,  in  defiance  of  whatever  hazards  may  have  at* 
tended  the  emerprize,  will  not  be  denied  him ;  but 
it  is  impoflible  to  mete  out  particular  rewards  for  every 
danger  and  difficulty  that  is  encountered  by  officers  in 
the  courfe  of  an  arduous  fervice.  llie  withdrawing 
the  veflel  from  the  gpafp  of  the  enemy,  at  fuch  a 
moment,  was  undoubtedly  meritorious:  but  as  to  any 
claim,  in  the  nature  of  Dalvage,  it  might  as  well  be  con- 
tended for  wherever  one  of  His  Majefty's  fliips  receives 
affiffamce  from  another  in  battle.  The  admiflion  of  fuch 
a  principle  would  have  the  effisft  of  converting  every 
cngstgcmeat  into  a  ftruggle  for  lalvage,  and  muft  be  su« 
tended  with  incalculable  mifchief  tothe  public  fervice. 
I  (hall,  therefore,  reject  the  petidon  for  falvage,  aad 
content  myfelf  with  allowing  die  ezpences  of  bringing 
the  foatter  before  the  Court.  * 
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^7h>\'^'  PRINCIPE,  Athaelanti, 


ctpror'f  f».      T^HE  qucftion  in.  thjs  cafe  was,  whether  the  captom 

pence*  allowed  I      -*■..•  *•  V    t  f     •  j  i_»   iJ   •        t' 

deduaing  wcfc  entitled  to  their  expences,  whicn  in  the  comb: 

re^jTy'thr''  ^^^  ^0^''^  ^f  thcfe  Pcrtiiguefe  cj^fes  had  ufually  been 
^ufnce  ^"fbeir  ^illovved.  Thc  fliip  and  cargo  had  been  pronounced 
mifcondua.       to  bc  P^rtuguefe  property,  referving  thc  queftion  of 

captor's  expences ;  and  it  was  now  objefted  that  the 
captors  were  not  entitled  to  that  indulgence,  as  they 
had  mlfcondufted  themfelves,  by  carrying  thfe  veffcl ' 
to  ari  improper  port,  in  confequence  of  which  (he 
fiiftained  damage,  and  it  became  neceffary  to  unliver 
the  cargo. 

Judgment, 
Sir  William  ScotU-^TYA^  is  thc  cafe  oft  Ppriuguife 
fliip  of  very  large  dimenfions,  \f  hich  was  proceeding 
at  the  time  of  capture,  with  a  cargo  from  one  of  the 
Portuguefe  fettlement$  to  Lijbon.  The  detention  of 
the  (hip  was  at  the  time  perfeftly  juftifiable,  as  it 
was  for  the  purpofe  of  preventing  her  from  falling 
into  the  hands  of  the  French^  who  were  then  in 
poffeffion  of  UJbon.  The  Court  has  always  held  in 
thefe  cafes  that  the  qaptors  are  entitled  to  full  indem- 
nification  for  any  expences  which  may  have  arifen  j 
and  it  is  with  pain  that  it  ever  feels  itfclf  compelled  to 
deviate  from  the  rule.  But  it  would  be  carrymg  this 
indulgence  of  the  Court  much  too  far,  to"  fay  that 
upon  reftitution  of  the  property,  the  Ppriuguefe  owners 
fliould  beanfwerable  for  expences  wantonly  incurred 
againft  all  reafiin  and  judgment.     It  appears  that  the 

'       ■     ihip 


\ 
\ 


HIGH  COURT. OF  ADmRALTY. 


7« 


Vjtiscf%» 


1809. 


ihip  was  firft  brought  into  the  Channel,  under  pre-  ^^  The 
tence  of  carrying  her  to  a  port  in  England,  but  that 
the  prize  matter  afterwafds  fhapcd  his  courfe  fot  Ai-r^A^^j, 
Guernfey^  contrary  to  the  reprefentatlons  of  the  mafter 
of  the  (hip,  who  conceiv.ed  that  it  was  not  a  proper 
place  for  the  reception  of  /o  large  a  veflel.  It  is  no 
juftification  \o  fay,  that  fhis  w.as  the  port  to  which 
the  privateer  belonged,  and  that  tlierefore  it  was  the 
proper  port  to  carry  her  prize  to.  That  is  not  necei*- 
farily  lo  :  the  firft  point  to  He  looked  to  is  the  fecurity 
of  the  veffel  feized,  and  every  one  muft  fee  that  the 
roa8  of  Guernfey  was  aot  a  fit  place  for  that  purpofe. 
The  Poriuguefe  mafter  took  the  alarm,  and  called  his 
crew  together  to  proteft,  but  ftill  the  captor  pprfifts 
in  his  intention  of  carrying  this  veffel  into  an  open 
port  in  the  winter  feafdn  of  the* year.  To  fay  that 
every  attention  was  paid  to  her  fecurity  afterwards,  is 
•oot  fufHcient  \  if  ihe  was  put  into  a  ftate  of  infecurity, 
that  ad  cannot  be  purged  away  by  any  fubfequent  care 
during  her  continuance  in  fo  hazardous  a  fituation. 
It  was  evident  flie  could  not^remain  there  till  the  cafe 
was  determined;  and  if  any  ezpence  has  arifen  in 
ccmfequenee,  yt  muft  fall  upon  the  captors.  It  has 
been  faid  that  they  oift^red  to  convey  her  to  a  port  in 
England  afterwards,  and  that  the  offer  was  refufed  by 
ifais  Poriuguefe  Mafter ;  but  how  was  his  confent  in 
any  degree  neceffary,  when  they  h^d  the  ftiip  in  their 
hands,  and  under  their  controul  ?  As  far  as  I  can 
coffeA  the  fa£l,  it  was  thus  :  finding  the  (hip  was  not 
in  good'eondition,and  that  the  capture  was  not  likely  to 
€nd  in  a  (:ondenmation,  the  captors  were  defirous  of 
getting  rid  of  the  matter,  and  made  an  offisr  to  the 
mafter/  to  proceed  to  PortfmoUtby  cm  his  own  refponr- 
Jibility.     Now  if  that  was  the  propolal,  if  he  wai  tt 
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Tiif        take  the  ri{k  upon  himfel^  bAras  an  offer  vhich  hr 
Was  not  only  not  bound  to  accept,  but  an  offer 


M^rck  iidf     it  was  his  duty  to  reje^.    I  am,  therefore,  of  opinicmt 
*^'       that  the  captors  are  not  exonerated ;  and  in  granting 
them  their  expences  generally,  I  (hall  difallow  the 
expence  of  the  unlivery  of  the  cargo,  which  became         ^ 
•   neceifary  entirely  from  their  own  mifconduft,  in  carry-  I 

ing  this  veiTel  to  a  place  where  fhe  could  hardly  fail         « 
to  receive  fome  damage,  and  that  too  in  oppofition  to 
the  reprefentations  of  the  mailer. 


^itT'  PROSPER,  Classen. 

HOLSTEIN,  Jobs. 

fhl^S^n  «r  *"*  T^^HESE  Danfjh  (hips  had  been  captured  on  a  Toyagc 
fucceednito  from  Tonnm?€n  to  Lifbon    with   cargoes  docu* 

tkc  rifliti  of  »h«  ri  i.  •^  If?! 

Mcmjr  (hip  mented  as  Portuguefe  property,  and  ultmiately  r^ 

Though'not  dc  ilored  as  fuch.—The  (hips  had  been    reftored   by 

Srbr^kffig''  confent  in  the  firft  inftance,  referving  the  adjudication 

••cofiiaauiiics.  ^f  jjj^  cargoes  and  the  queftion  of  freight  and  ex- 

penccs ;  it  was  now  fubmitted  to  the  Court  that  in 
confequence  of  the  fubfequent  intervention  of  Damjh 
hofUUties  thelb  freights  Ihould  be  condemned  to  the 
Crown. 

On  ihi  fart  of  the  Crown  the  King's  Advocate  and 
«o  Stfi.  it«7.  S^faheyaitA  the  claufe  in  the  Order  in  Council  which 
dire&s  ^*  That  all  freight  money  due  or  payable  to 
or  on  behalf  elf  any  perfon  or  perfons,  being  fubjedts 
of  Denmark  fliall  be  forthwith  paid  into  the  Rci^ftry 
of  d)i{  l^gh  Court  of  Admiralty  (except  where  ba3 
la  kerein  before  direded  to  be  taken  for  the  lame), 

there 
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diere  to  remam  till  Hit  Majefty's  pleafure  fhoiild  be        The 
fiiither  known,    or  imtii  other  prorifions  (hall  be       W"^ 

HoblTKIW. 


made  by  law/'  and  contended  that  although  the  de- 
cree for  freight  had  not  been  made  in  the  prefent  in-     Aptn  ishi, 
ifauice,  it  was  clearly  doe  to  the  Danijh  owners  of       ''""^ 
thefe  vefiels,  and  as  fuch  it  muft  now  pafs  to  the 
Grown. 

Arnold^  Adams  J  Jenner  contra. — ^The  claufe  in  the 
Order  in  Council  is  limited  to  freight  due  or  payable^ 
/Which  pre-fuppofe8  either  an  actual  decree  of  the  Court 
or  a  confent  given  on  the  part  of  the  owner  of  the 
cargo,  which  is  equivalent  to  a  decree  of  the  Court, 
for  although  it  velb  the  right  in  a  different  way,  the 
principle  is  the  fame.  But  where  a  right  has  not 
vefted  in  the  fiiip  it  cannot  go  to  the  Crown  with  the 
(hip  which  was  the  fiibjed  of  condemnation.  This  ap-» 
proaches  to  the  cafe  of  capture  where  freight  is  not 
payable  as  of  co«rfe  to  the  captors  having  condemna* 
tion  of  the  Ihip  \  but  is  decreed  by  the  Court  upoa 
its  being  ihewn^that  the  cargo  has  been  brought 
to  the  port  of  deftination.  The  queftion  is  reduced 
to  this,  whether  the  Crown  fucceeds  to  all  rights  which 
would  have  enured  to  the  Danijb  Mafter  if  he  had 
continued  neutral,  or  to  thofe  only  which  were  vefted 
in  him  at  the  time  hoftilities  took  place.  When  it  is  faid 
that  the  Crown  fucceeds  to  all  the  rights  of  the  Danijb 
Mafter  it  muft  be  limited  to  vefted  rights ;  there  might 
be  rights  againft  the  (hip  on  behalf  of  thurd  perfcxas;  a 
right  of  a&ion  for  inftance  on  a  bottomry  bond,  and 
it>  would  be  impoflibb  to  contend  that  the  Crown  has 
all  the  rights  of  the  Damjb  Mafter,  and  yet  has  no 
part  of  that  mus  which  he  would  be  obliged  to  fuf« 

King't 
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.  The  The  King^s  Advocate    and  Swabej^    in  repfy.^^ 

PRo•^E..      ^g  yjgj^^j  ^ J  ^^  jjj  ^jj^  2)tfm}fc  Matter  till  Aey  were 

Pp,mtiiv\  divcfted  by  the  Crown;  this  is  not  a  proceeding  to 

^  j^uii%sxh^     exaft  a  debt  due  to  a  (hip  of  an  extrinfic  nature,  as 

t8o>        for  fnftance,  a  former  freight  or  any  other  right  ac* 

cruing  to  the  Danifb  matter  extrinfically,  quo  ad  the 

fubjed,  of  the  prefent  capture.     But  the  queftion  19, 

how  much  of  the  property,  now  under  th^  cuftody 

I  of  the  Court,  is  to  be  confidered  as  Damjb  and  how. 

much  ^  Portuguefe.  The  cargoes  were  in  the 
cuttody  of  the  Court,  and  there  comes  an  order  dired- 
ing  that  all  Dantjh  property  fliall  be  detained.  The 
words  are,  **  That  no  property  appearing  to  belong . 
to  any  fubjeft  of  Denmark^  reij)eding  which  proceed- 
ings  arc  now  depending  or  ihall  hereafter  depend  ia 
any  of  His  Majetty's  Courts  of  Prize  fhall  be  decreed 
to  be  rettored/*  Now  this  is  a  property  under  pro* 
ceeding.  It  is  a  demand  on  the  cargo  to  pay  the' 
freight ;  it  is  a  right  or  fpecies  of  property  with  re* 
fpeft  to  which  the  (hip  has  a  lien  where  there  is  no 
obftruftion  to  fuch  demand  from  collateral  circum* 
ftances.  The  Court  would,  in  this  inftance,  hzvc 
decreed  it  to  the  Dane^  and  it  is  therefore  property 
which  the  Crown  may  attach  as  well  as  any  other. 
In  this  view  tills  is  not  a  quettion,  whether  the  Court 
would  proceed  to  exad  an  extrinfic  debt  due  to  the 
fhip  ;  it  is  a  mere  quettion  as  to  the  apportionment  of 
the  property  waiting  the  judgment  of  the  Courtw  In 
the  fubfequent  claufe  of  the  Order,  the  words,  **  All 
freight  money  due  or  payable,"  are  to  be  taken  without 
limitation  to  property  aft ually  vetted  by  a  decree  of  the 
Court.  But  in  this  very  claufe  there  is  an  exceptton  re- 
ferring to  a  former  part  of  the  Order,  where  it  is  dircd-. 
ed  that  under  certain  circumftances  '*  good$  laden  ia  01 

10  configncd 
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4  ltd 
HOLSTlllf. 


livtred  up  to  the  ladei*s  or  confignees^  upon  bail  being        "t^Ta*^ 


given  fo^  the  payment  of  the  freight  into  Court,*'  fo 

that  the  Order  looks   generally  to  the  payment  of     ^/riVis^h^. 

fjheight  tinder  contra^,   and  toot  merely  under  the 

decree  of  the  Court.     There  could  be  no  reafon  for 

fuch  a  diflin^on,  becaufe  the  difficulty  of  afcertain* 

ing  whether  the  freight  is  due  at  all  is  not  greator 
than  the  difficulty  of  afcertaining  the  amount  where 
the  decree  that  it  was  due  hdd  pafled  ;  in  either  cafe 
^he  claimants  of  thfe  cargo  would  equally  have  the 
benefit  of  whatev<^  they  might  have  to  offer  in  die 
way  of  abjedion.  The  Court  has  not  been  in  the 
habit  of  reflriding  its  decrees  to.  fraght  already  pro* 
mmncedto  be  due,  it  has  occured  in  many  recent 
captures  of  Danijh  velTels  under  the  embargo,  th^l 
where  the  cargo  has  been  condemned  to  the  captor^ 
as  enemy's  property,  freight  has  been  given  to  the 
Crown  againft  the  captor.  It  is  alfo.  to  be  confidered^ 
that  diiis  Siras  a  preliminary  order  for  the  prefervatxcn 
of  property  then  only  embargoed,  till  His  Majefly*i 
pleafure  fhould  be  further  known ;  if  the  embargo 
had  gone  off,  the  Dane  would  have  been  entitled  to 
receive  the  freiglit.  Indeed  the  Bortuguefe  daimant 
will  be  bound  to  pay  him  now  unlefs  he  is  exone*  * 
r^ted  by  the  fequeftration  of  the  Englijb  Government. 
The  Court  of  Admiralty  cannot  eztinguifh  the  debt 
by  any  other  means,  than  by  aiCgning  it  to  the  Crown 
a5  property  feized.  > 

Judgment. 

Sir  William  Scoft.^^ln  objeftion  to  this  demand  for 

freight,  on  the  part  t>f  the  Crown,  it  is  fajd  that  it 

wiU  operate  with  a  conftderable  degree  of  hardfiiip 
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upon  the  owners  of  the  cargoes  in  thefe  cafes,  if  the 
demand  is  acceded  to ;  on  the  other  fide  it  has 
been  prefled,  with  equal  eameftne&y  upon  the  confix 
deration  of  the  Court,  that,  onleb  the  ftrifi  rule  ia 
applied,  there  will  not  be  funds  fufficient  in  the  hands 
of  the  Crowi^  to  remunerate  the  capers.  Thefe  are 
confiderations  to  which  1  Ihall  pay  very  littk  attention, 
as  they  can  have  no  bfluence  in  the  dedfion  of  th# 
queition :  the  Court  muft  proceed  upon  general  rales, 
and  it  will  fomedmes  happen  that  general  rules  prefs 
hard  in  individual  cafes;  on  the  odier  hand  I  am  not  to 
Ipok  to  a  poffible  deficiency  of  the  fund  tor  anfwering 
other  purpofes.  It  is  my  bufinels  to  apply  thelaw  to 
the  cafe  itfelf,  and  I  have  only  to  confider  upon  what 
principle  of  adjudication  this  queftion  is  to  be  deter* 
mined.  Thefe  Damjb  (hips,  which  had  not  been 
brought  in  upon  their  own  account,  were  reftored  by 
confcnt,  referving  the  queftion  of  freight  and  ez« 
pences ;  and  the  cargoes  which  ftood  over  for  adjudi- 
cation, have  fince  been  given  up  to  the  P^ugue/e 
claimants, '  in  confequence  of  the  favourable  change 
which  has  taken  place  in  the  fituation  oi  that  country^ 
It  is  clear  that  Aefe  cargoes  were  not  originally  dk* 
tined  to.  this  country,  and,  by  the  general  law-mer« 
chant  frdght  would  not  be  due,  becaufe  the  contraft 
of  affidghtment  has  not  been  completed.  But  in  this 
Court  it  is  held,  that  where  neutral  and  innocent 
matters  of  veflels  are  brought  into  the  ports  of  this 
country,  on  account  of  thdr  cargoes,  land  obliged  to 
nnliver  them,  they  ihall  have  their  freight,  upon  the 
principle  that  the  non-ezecutbn  of  the  contrad,  aiii^ 
ingfirom  die  incapacity  of  the  cargo  to  proceed,  ought 
not  to  operate  to  the  difadvantage  of  the  fhip.  This 
nilo  4rat  iatr<Miiiced  for  the  bciie&  of  die  ihip  owners^ 
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md  to  prevent  the  rights  of  war  from  prefling  with         Tti« 
too  much  feverity  upon  neutral  navigation.    Now  it     ^  and 
happens  that^  in  confequence  of  Danijb  hoftilitiesy 
thefe  freights  have  become  enemy's  property;  and  the     ^f/ri/  tstii, 
qoeftion  is^whether  the  right  pafles  over  to  the  Crown.  ^ 

By  the  Order  in  Council^  which  diredb  that  freight 
due,  or  payable  to  Damfi^  fubjeds^  (hall  be  paid  to  the 
Crown,  it  is  decided  that  it  does ;  but  a  diftinfUon  has 
been  taken  in  this  cafe^  on  the  ground  that  there  having 
been  no  declaratory  fentence,  there  is  no  veiled  inte« 
reft.  It  is  contended  that  the  freight  is  a  chofe  in 
aftion,  9nd  can  only  be  recovered  by  a  fuit  at  law : 
and  that  here  the  Danijb  ovmer,  having  become  an 
enemy,  he  cannot  pray  a  fentence,  and  the  right  re* 
mains  extrinfic.  Now  it  is  certainly  true  that  the  cap* 
tor,  which  is  the  Crown  in  this  cafe,  does  not  acquire 
extrinfic  right,  more  than  it  would  become  fubje&  to 
to  any  extrinfic  burthens,  which  might  attach  to  the 
fUp;  and  therefore,  if  this  is  an  extrinfic  right,  it 
will  difjpofe  of  the  queftion.  The  firft  queftion  then 
is,  whether  it  is  to  be  fo  confidered  or  not ;  now,  un- 
doubtedly, when  a  Ihip  is  brought  in,  and  arrives  at 
what  is  legally  confidered  as  her  port  of  delivery,  the  • 
right  to  freight  is  not  extrinfic.  The  mafter  is  not 
bound  to  eftabliih  his  right  by  a  proceeding  at  law ;  he 
has  pofleffion  of  the  cargo,  and  has  a  right  to  retain 
that  pofleffion  till  his  demlnd  is  fatisfied ;  and  this 
forms  a  material  dillindion  from  thofe  other  rights,  hi 
which  the  intervention  of  a  Court  of  Juftice  is  required. 
It  is  jufl  the  fame  with  refped  to  the  obligations  of  the 
reffd  i  if  one  of  thefe  fliips  had  been  in  a  private  dock, 
for  the  pilrpofe  of  being  repaired,  the  Crown  could 
only  have  made  the  feizure,  fuhje&  to  the  detainer  for 
repairs.    But  it  is  laid,  that  here  there  could  be  no  cor« 

^potal 
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i^Imk  ^^^^  apprchenfion,  bccanfe  thcfe  cargoes  had  bteii 

^nd  feparated  from  the  fhips  ;  but  in  what  rhanner  had 

ottTwit.  ^^y  ^^^^  fcpar^cd  ?  why,  by  fubftituting  bail  for  the 


4pr>i  z^thf  bodily  poiTeifion  of  the  cargo.  This  is  done  merely 
ibr  the  convenience  of  the  parties^  and  is  by  no  meanf 
intended  to  place  the  owner  of  the  ihip,  who  has  a 
Ken  upon  the  cargo,  in  a  worfe  fituation ;  the  Cport 
merely  fubflitutes  one  fecnrity  for  another^  it  changes; 
the  nature  of  his  fecurity,  hut  does  not  leiTen  it.  Sup^ 
pofe  the  Crown  had  feized  the  (hip,  with  the  cargo  oil, 
board,  there  can  be  no  doubt  that  it  would  have  beoi 
entitled  to  the  freight,  for  the  Danijk  mafter  was  cati- 
*"  tied,  and  might  have  retained  the  cargo  till  he  was 

paid  ;  and  unlefs  it  can  be  faid  that  this  pra^e  of 
tjiking  bail  alters  the  nature  of  his  right,  fo  as  to  dc. 
prive  him  of  his  legal  remedy,  he  muft  be  confidered, 
in  point  of  law,  though  not  in  point  of  fad,  as  ftill  in 
poffeflion  of  the  carjgo.  Taking  it,  therefore,  that  the 
Danijh  mafter,  when  here,  was  entitled  to  the  freight, 
the  Crown,  which  is  fubftituted  for  him,  has  the  fame 
right ;  and  I  do  not  fee  that  the  mere  abfence  of  a«de« 
claratory  fenteiice  impofe?  any  additional  hard  (hip  upon 
.  the  owner  of  the  cargo.  It  has  been  laid,  that  he 
•  might  have  Ihe wn  caufe  agaidft  the  Danijb  mafter,  fo 
he  may  nowy  and  with- more  advantage  againft  the 
Crown  than  againft  the  Danijh  ipafter,  who  was  in 
"ppffeffion  of  more  fafts  toaneet  any  objeSioris  which 
might  have  been  made  to  the  payment  of  the  freight.  - 
And  although  I  wifli  to  prefs  with  as  light  a  hand  pof-  . 
fible  on  the  owners  of  thefe  Portuguefe  cargoes, 'yet, 
confidcring  that  there  was  no  neceffity  for  a  declaratory 
fentcnce,  giujl  that  this  was  a  vefted  intereft,  of  which 
the  Danijh  mafter  was  in  poffeflion,  and  of  which  he 
was,  not  deprived  by  the  mere  fubftitution  of  the  bail,  I 
aoA  of  opinion  that  the  Crown  is  entitled  to  the  freight^ 
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4fril  ilA, 

LORD  NELSON.  •^- 

(Inftance  Court.) 

'T^His  Englijh  Ihip  had  been  captured  by  a  French  caprurc  ij  ite 
Privateer  and  was  afterwards  defertedby  theEncmy,  ^'Je.VvoiulS!*^ 
rnider  an  impreffion  that  it  was  impoffible  to  carry  her  I||21i!!^s!!^!i» 
into  Port,     The Ihip  x\iis  found  without  any  perTon on  ^  jjmitwiby 
board,  and  brought  in  by  the  Cberokee^Sloop  of  War  ; 
and  the  queflion  therefore  was,  whether  this  (hould  be 
confidered  merely  as  a  cafe  of  falvage  on  recapture  or 
as  a  derelift  ? 

On  the  part  of  the  Salvors  Swabey  contended — ^That 
diis  was  not  a  recapture  within  the  meaning  of  thePrize 
Ad,  as  the  ihip  had  not  been  abandoned  from  the  ter- 
ror of  His  Majefty's  arms.  That  the  mafter  and  crew 
were  taken  out  and  the  Teffel  deferted  by  the  enemy 
on  account  of  her  difabled  condition,  as  appeared  by  an 
aiffidavit  made  by  the  Commander  of  the  French  Priva- 
teer, who  had  been  fubfequently  captured.  That  it 
was  a  cafe  of  great  merit  on  the  part  of  the  Salvors^  and 
that  the  Court  would  give  falvage  as  of  a  veflel 
deferted  at  fea  and  in  danger  of  being  loft. 


Judgment* 

Sir  William  Scott. — This  is  a  queftion  of  falvage  for 
the  recovery  of  this  veflel,  which  was  a  tranfport  ia 
His  Majefty's  fervice,  and  valued  at  about  £.  4600* 
The  circumftances  of  the  recovery  are  thefe  ;  the  fhip 
bad  b^en  purfued  for  fome  time  by  ^French  lugger,  and 
the  m^er  finding  it  impoffible  to  efcape,  with  the  inten- 
tipn  that  the  enemy  might  not^  make  prize  of  her,  cut 
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The        away  his  malts,  which  were  in  the  ad  of  fidline  when 

Lord  NitMV«    i_      1  -  ^         1  .  1 

,  the  lugger  came  up.     On  this  account  the  enemy 

^fr// 1  gib,    avoided  boarding,  but  ordered  the  mafter  to  ftrike  hb 
colours,  and  lower  his  boat  into  the  water ;  they  then 
took  out  the  maftier  and  crew,  and  leaving  this  Teflel-to 
her  fate,proceededin  chafe  of  another  which  was  infight. 
Here  then  was  a  total  abandonment  of  their  inchoate 
rightsascaptors^not  under  the  terror  of  any  ^nVj^  force, 
but  folely  as  it  appears  in  confequence  of  this  aft  of  the 
mailer.    Suppofe,  therefore,  that  after  this  voluntary 
abandonment,  the  ihip  had  been  met  with  by  fome 
French  cruizer,  !and  that  by  means  of  jury«mails  they 
had  fucceeded  in  carrying  her  into  a  French  port }  can 
there  be  any  doubt  that  (he  would  have  been  prize  to 
the  fecond  captor  \  There  was  a  total  extinction  of  the 
rjghts  of  the  firft  captor,  who  had  quitted  the  prise 
upon  finding  he  could  not  carry  her  into  port,  and  hav- 
ing at  the  fame  timi  another  objed  in  view  better  worth 
his  attention*    There  was  no  application  of  force  or 
terror ;  it  was  a  voluntary  quitting,  and  the  fliip  was, 
therefore,  found  in  the  (ituati<Mi  of  a  defdid,  aban« 
doned  by  all  who  could  pretend  to  any  right  ia  her. 
There  appears,  moreover,  to  have  been  great  merit  in 
the  exertions  of  the  perfons  by  whom  (he  was  reco« 
vered;  it  was  a  work  of  great  labour,  and  apparently  of 
jnuch  (kill,  not  unaccompanied  with  danger,  and  as  I 
am  not  reftrided  by  the  Ad  of  Parliament  in  this  cafe, 
J  (hall  allow  one  voiety  as  &e  proper  (alvage. 


HIGfl  COURT  OF  ADMIRALTt,  t, 


The  KING  v.  WAYTH.  *^^^' 

hpHis  was  a  proceeding  on  the  part  of  the  Admiralty  f 'I^*^^'*"**  '^ 
agalnft  Francis  Waytb  maitdr  of  the  merchant  fhip  **"«*«•  convoy.— 
Cyntbia  for  difobedience  of  (Ignals  and  the  lawful  or-  dcr  tbc  itatmil 
ders  of  the  commander  of  the  convoy,  in  breach  of  the 
zSi  of  Parliament  which  provides  that  '^  if  the  Captain  45  0.3.  c  71. 
of  any  merchai^t  (hip  under  convoy  fliall  wilfully  difo.  ^^^ 
bey  fignals  or  inftruSions  or  any  other  lawful  com- 
mands of  the  commander  of  the  convoy  without  notice 
given  and  leave  obtained  for  that  purpofe,  he  fhall  be 
liable  to  be  articled  againft  in  the  High  Court  of  Ad- 
miralty ait  the  fuit  of  the  King  in  his  Office  of  Admi- 
ralty for  difobedience  to  the  officer  of  the  convoy,  and 
upon  conviftion  thereof  fhall  be  fined  at  the  difcretion 
of  the  faid  Court  in  any  fum  not  exceeding  five  hundred 
pounds,  and  (hall  fufier  fuch  iniprifonmcnt  not  exceed- 
ing one  year  as  the  Court  fhall  adjudge." 

Judgment* 
Sir  WUiiam  Scott. — There  is  no  branch  of  rhe  fervice 
more  unplealant  to  naval  officers  than  that  of  convoking 
a  fleet  of  merchant  vefTels ;  it  is  a  duty  which  is  paiafui 
in  its  own  nature,  and  extremely  difficult  in  its  execu^ 
tion,  even  where  there  is  no  mifconduft  on  the  part 
of  thofe  who  are  to  a6t  under  their  orders.    It  mu(t 
frequmtly  happen,  that  among  the  different  veflelf 
confided  to  their  care,  fome  are  navigated  by  un«« 
kilfuj  mailtrs,  or  they  fail  badly  fron^  fome  fault 
in   their  own   Arudure,    and  are  not   capable   of 
patying  prompi  oljedience  to   the  fignals.  that  are 
made ;  ajid  therefore  officer  bringmg  with  them  the 
beft  difpofition  to  the  fervice,  ufually  find  that  they 
have  diificukies  enough  to  firuggle  with.     But  if  thefe 
difficulties  dxc  to  be  aggravated  by  the  difobedience  and 
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contumacy  of  the  perrons  they  are  to  proted,  It  makes 
wavtic.      it  a  duty  whiclif  hardly  any  man  can  take  upon  him-* 
felf  without  a  certainty  df  failure,  and  cannot  termi- 
nate otherwife  than  in  a  way  £ital  to  the  interefts  of 
commerce.     This  has  been  fo  frequently  a  fubj^d  of 
complaint,  that  at  length  it  has  been  found  neceflary 
to  arm  the  court  with  vjery  extenfive  powers  for  the 
prevention  of  the  evil,  and  as  thb  is  the  firit  profecu- 
.cution  under  the  ftatute,  it  impofes  an  efpecial  obfiga- 
tion  on  the  court  to  mark  it  in  fuch  a  manner  as  fliall 
give  cSeSi  to  !the  intentions  of  the  legiflature.     It  is  a 
cafe  not  merely  of  difobedience,  but  of  a£live  oppofi- 
tion  to  the  orders  which  were  given,  aggravated  by 
the  moil  grofis  and  inToIent  language.     In  the  articles 
it  is  charged  "  that  the  Cynthia  failed  with  other  veifels 
"on  the  26th  5^^/.  1-805,  from  Newfoundland  for 
"  Pcrfugal^ixndtr  convoy  of  the  HarpyHoop  of  war,  and 
*«  theP//ti&/irJfchooner:  that  on  the  8th  cfOHohrfoU 
^*  lowing  the  Harfy  being  a-head,  leading  the  convoy 
**  and  the  Pilchard  clofe  upon  her  weather  quarter,  at 
^'  the  dillanoe  of  aboiit  one  hundred  fathoms  only,fo  as 
to  render  it  dangerous  for  any  other  velTel  to  pafs  be- 
tween them,  it  then  blowing  frefli;  Lieut.  Crew^who 
commanded  the  Pilchard^  feeing  the  Cynthia  coming' 
up  aftern,in  order  to  pafe  between  theHarj>y  and  that 
**  veflel,  hailed  the  T^d  Francis  Wayth^  the  matter  of  the 
Cynthia^  and  ordered  him  to  go  to  leeward  of  the 
^  Harpy ^  and  not  to  pafs  between  tliem  ;  that  the  faid 
Francis  Wayih  made  no  anfwer,  but  waved  his  hand 
«  as  a  direction  toLieut.Cr«£;  to  get  the  Pilchard  outof 
«« the  way  of  the  Cynthia  ;  that  Lieut.  Crew  finding 
«  th^t  no  attention  was  paid  to  his  order,  direded  a 
*'  muflcet  10  be  brought  on  deck  for  the  purpofe  of 
^  enforcing  obedience ;  on  feeing  whereof,  the  faid 
"  FrancUJFaytb  cried  outi  have  mulkets  as  well  as  you, 
~  :  '  ''  and 
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•*  aid  immediately  fcnt  below  for  one  which  he  loaded. 


ThcKiNa 


*'  and  foon  after  he  had  paffed  between  the  convoying      wat'tfi. 
•^  fliij^  hedifchargedit/*  It  is  further  ftatedjthat^on  the 


**  afternoon  of  the  fame  day,in  confequence  of  a  fignal        '*^^' 
*'  made  by  Capt.  HeywooJ  of  the  Harpy ^  Lieut.  Crew 
hailed  theC^«/^/j,  arid  defifed  the  mafter  to  fhortea 
fail,  and  clofe,  when  he  again  replied  in  a  very  infult- 
* '  ing  manner,  arid  made  more  fail  than  before,  in  con- 
"  tempt  of  the  ol-ders  Comtnunicated'to  him.**    Thefe 
are  the  fafls  charged,  and  they  are  fully  eftabliflied 
by  the  evidence ;  in  anfwer  to  them  the  pdrty  has  at- 
tempted to  defend  himfelf  by  pleading  fafts  which  are 
not  fuppdrted,  and  which  he  muft  know  could  afford 
no  juftification  of  his  conduft.     He  has  given  in  an 
an  allegation,  in  tvhich  he  ftates,  that  he  could  not 
Comply  with  Lieut:  Crew's  orders  to  go  to  leeward  of 
the  Harpy y  without  danger  of  running  foul  of  that  vef- 
fel;  but  there  muft  be  an  end  of  all  difcipline,  if 
mafters  of  veffels  under  convoy,  are  to  take  u J>on 
ihemfelves  the  office  of  determining  whether  the  orders 
that  are  given  them  are  to  be  obeyed  or  not,  when  tha 
very  nature  of  the  fervice  is  fuch,  that  it  can  only  be 
performed  by  prompt  and  willing  obedience.     Here 
on  the  contrary  was  a  ftudied  oppofition  on  the  part  of 
the  mafter  of  this  veffel,  to  the  orders  of  the  officer  of 
the  convoy,  and  how  is  it  extenuated  ?  Why,  after  a 
lapfe  of  four  years,  at  this.late  period,  at  this  eleventh 
hour  of  the  day,  he  comes  forward,  and  exprefl^ 
himfelf  in  terms  of  humiliation.     But  during  all  this 
time  he  has  been  ftanding  out,  although  he  had  nothing 
to  do  but  tc/ throw  himfelf  on  the  mercy  of  the  Admi- 
ralty.     It  is  proved,  however,  that  upon  a  former 
occaiion,  he  condufted  himfelf  in  a  very  exemplary 
manner ;  this  weighs  fomething,  and  as  the  profecution 
has  been  pending  a  long  time;  and  it  is  the  firft  under 
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Tilt  Kiwc  the  ftatute,  I  fliall  conteot  myfelf  with  condcmnii^ 
him  in  the  full  cofts  of  fuit,  and  in  the  penal  fum 
of  50I.  to  be  paid  to  his  Majefty  in  his  office  of  Ad* 
miralty. 


Wayth. 


1809. 


''if^^  .    KING  V.  FERGUSSON. 

A  pcrfbfi  appear*  Tn  this  cafe  the  Judge  decreed  a  monition  againft 
Ilfn'lii^r»?ti!^f  '^l^9cander  Ferguffon^  as  commander  of  the  private 
lnak7fc^tmfeiJ"'  ^P  °^  ^^»  ^^^  Gregory  Geering^  who  appeared 
i«Qpoo6kic.        for  him^HenryHobbs^  and  William  Ranfom^  his  fureties, 

on  granting  himletters  of  marque,citing  them  to  appear 
and  fee  proceedings  h^d  againft  them,  and  to  (hew 
caule  why  the  bail  recognizance  (hoald  not  be  decreed 
fo  be  forfeited  for  a  breach  of  his  Majefty's  inilruc- 
tions.  The  ad  of  parliament  requires  that  upoa 
granting  letters  of  marque,  the  Captain  and  two  fure- 
ties  fliall  appear  and  give  fecurity ;  but  on  confident* 
dons  of  convenience,  where  the  Captain  is  abfent,  th<; 
practice  of  the  Court  permits  fome  other  perfon  to 
appear  for  him. 


t^  *f 


Swabey  on  the  part  of  Mr,  Geering  confendeJ-r-Thzt 
only  the  two  fureties  were  bound,  and  that  when 
Mr*  Geering  appeared  on  behalf  of  the  Captaini  he  did 
not  bind  himfelf  perfonally,  and  that  therefore  he 
ought  to  be  relieved. 

On  the  other  Jide  it  was  urged  by  the  King^s  Advocate^ 
-—That  the  bond  muil  be  interpreted  by  its  own  tenor^ 
and  not  by  extrinfic  evidence.  That  Mr.  GeeringhsiA 
perfonally  bound  himfelf  by  the  terms  of  the  bond,  and 
the  Court  could  not  exonerate  him,  and  lay  the  bur« 
thea  upon  the  other  two. 

Judgment. 


♦3 
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Judgment, 

Sir  WiUiam  ScotU— The  queftion  in  this  cafe  is, 
whether  the  fecurity  giveti;  is  to  bind  the  captain,  or 
the  party  who  appears  on  bis  behalf.  Now  it  is  clear 
that  Mr.  Geering  could  not  by  any  aft  of  his  bind  the  ^f^^^ 
cap^n,  from  whom  he  had  no  authority ;  and  there 
is  no  intimation  in  the  bpnd  itfelf  that  he  intended  to  do 
fo.  In  the  aft  of  parliament  it  is  fpecified  that  the 
mafter  and  two  fureties  (hall  give  fecurity ;  if  therefore, 
the  fubftitute  cannot  bind  him>  and  does  not  bind 
himfelf ,  there  is  a  want  of  one  of  the  three  fureties 
required,  and  the  provifions  of  the  aft  are  not  conv 
plied  with.  In  the  defcription,  it  is  true  Mr.  Geering 
appears  on  behalf  of  the  captain,  but  what  is  the  obli« 
gatory  part  of  th^  bond  ?  *^  They  do  all  feverally  confent 
that  execudon  ihall  iflue  forth,"  againfl:  whom  ?  not 
againft  the  captain,  but  ^^  againfl  themfelves,  their 
heirs,  executors,  and  adminiftratois*"  It  is  for  tht 
parties  to  confider  well  before-hand  how  far  they  arc 
willing  to  incur  that  rifk,  and  if  any  inconvenience 
arifes  from^  the  praftice,  it  may  be  altered  ;  but  I  can« 
not  venture  to  fay,  that  the  undertaking  by  which  Mn 
Gdfr-/^fubmitted  to  bind  himfelf,  does  not  bind  bim«-~ 
lUcopUzance forfeited^ 
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^jMcti.,      THE  BALTIC  MERCHANT,  Smith,  Mafter, ' 

(Ipftance  Court.) 

W'fi  rnria  v©y.  ^H's  wss  a  proceedmg  on  the  part  of  Chri/l(>pken 
wIcS '.'il^V  WhdJon  to  recover  a  fum  of  mon^-  due'  to  him 
t^tht^hr^ji^l^  ^^^  wages  earned' on  a  voyage  from  the  port  of  London 
am  Dofii.^  to  the  fFefi  Indies  and  back.  Thp  demand  was  ob- 
CwdctiBiiioii.      jeaed  to  on  the  ground  that  he  had  quiiied  the  (hip 

before  the  voyage  was  compleated. 


In  fuppori  of  the  demand  the  King^s  Advocate. 
This  is  the  ordinary  cafe  of  a  mariner  quitting  a  (hip 
after  her  arrival  in  port,  without  a  regular  difcharge 
in  writing.     The  (hip  is  a  Wtji  India  (hip^  and   had 
arrived  off  the  Orchard  Houfe^  within  half  a  mile  of 
the  Wefi  India  Docks^  and  there  fVbeldon  went  on 
fhore.      If   any   penalty  bd  incurred    it  is  only   a 
forfeiture  of  one  month's  pay  to  Greenwich  Hofpital^ 
by  the  2  Geo.  a.  c.  36.  f.  6t.     It  was  fo  decided  in  this 
Court  in  the  cafe  of  the  Hibberts  {Nov.  1807.)  and 
alfo  in  the  Court  of  C.  B.  iih  the  cafe  of  Frontine  v, 
Fro/l  {^  Bof.^nd  P44L  302.)     The  mariner's  contraft 
is  irregular,  becaule  it  has  not  been  figned  by  tha 
fnafler,  and  as  no  tender  has  been  made  on  the  part 
of  the  owners  they  are  liable  to  cofts. 

For  the  Owners  Daubeny. — This  i$  clearly  ^  cafe  of 
^c^'erdon  during  the  voyage,  whereby  a  forfeiture  of 
the  whole  wages  has  been  incurred,  as  well  by  the 
general  maritime  law,  as  by  the  ftatutes  2  Qeo.2.  c.  36. 
f.  3.  and  37  Geo.  3.  c.  73.    A  (hip  has  not  compleated 
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her  voyage  until  fhe  is  moored  for  Ae  purpofe  of         T;.e 
difcharging  her  cargo.     It  b  not  material  how  fmall    mix^bVmt. 


a  part  of  the  voyage  remains  to  be  performed ;  no  = 

diftincHon  in  that  refpeft  can  be  taken.     It  was  fo        Tifc^,  * 
held  in  the  cafe  of  the  Pearly  Benton  ( 5  Adm.  Repp 
«24.),  which  was  a  cafe  of  peculiar  hardfhip  on  the 
mariners  who  quirted  the  fhip  ;  but  the  Court  could 
act  relax  the  rule  of  law.     This  fhip  is  engaged  in  the 
Weft  India  trade,  and  is  bound  by  the  ftatute  (igG^e?.  j- 
c.  69.  f.  87. )  to  difcharge  her  cirgo  in  the  Weji  India 
Docks.     This,  therefore,  mufl  be  confidered  the  ter. 
mination  of  the  voyage,  and  the  port  of  deftination, 
for  the  voyage  continues  till  the  Ihip  has  been  fafely 
pioorec}  in  the  docks.     The  mariner's  contra{i,  which 
defcribes  the  voyage  to.be  "  back  again  to  the  fVeJi 
India  Docks  is  decifive  of  the  queftion  ;'*  with  refpe^ 
to  its  not  being  figned  by  the  mafter,  that  is  not  rcr 
quired  by  37  Gd'd?.  3.  c.  73,  which  regulates  the  JVeft 
India  trade,  neither  is  it  cuftomary  for  him  to  do  fo 
The  aft  of  Geo.  2.  had  two  objefts  in  view.     By  the 
the  3d  feftion  a  forfeiture  of  the  whole  wages  js  in- 
curred  in  cafe  of  defertion  before  the  completion  cf 
tlie  voyage,  and  by  the  6th  feftion  the  mafter  is  au- 
thorized to  deduft  one  month's  pay  if  a   qiariner 
quits  his  fhip  after  it  is  moored  but  before  the  cargo 
is  unladen  and  without  a  difcharge  in  writing.     The 
cafe  of  Frontine  and   Fro/l  was  decided    on   other 
grounds.     The  defendant  did  not  prove  a  defertion 
without  leave  which  the  Court  faid  he  was  bound  to 
do.     Th^cafe  of  the  Hibberts  was   totally  different 
from  the  prefent  one.     The  crew  were  hired  on  a. 
voyage  from  Halifax  to  London  j  the  Ihip  arrived  in 
the  jriver,  and  was  fafely  moored  above  the  Wejl  India 

(?  4  D.cks^ 
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.  th«         bocis^  when  Ae  mariners  left  it.     Four  or  five  d*jF« 

MuecJa'nt.    afterwards  the  officer  of  the  cuftome  interfered,  and 

^  obliged  the  mafter  to  carry  his  fliip  to  the  Wif/i  Ituih 

'itJ9.^ '     Docks^  becaufe  he  had  foxne  fVe/}  India  produce  on 

board.     Under  thefc  circumftances  it  was  faid  by  thti 

Court  not  to  be  a  deferiion  during  the  voyage,  btjt  a^ 

the  mariners  had  quitted  the  ibip  without  a  difcharge 

in  writing  it  was  held  that  they  had  ineurred  the  for<r 

feiture  in  that  cafe  provided,  of  one  month's  pay* 

But  in  this  cafe  there  was  an  adual  defertion  during 

the.  voyage,  and  confequently  a  forfeiture  pf  the  whofai 

wages  has  been  incurred, 

JurOOMENT. 

Sir  fniliam  ScotU — This  is  a  fuit  for  mariner** 
wages,  inftituted  by  a  perfon  who  was  hired  on  boar4 
this  veflel  in  the  capacity  of  carpenter.  In  a  fumrrfary 
petition  vvhich  has  been  given  in  on  his  part,  he  ilatea 
^^  that  the  fhip  being  in  the  port  of  Lgndon^  and  dev 
figned  on  a  voyage  from  thence  to  the  ifland  of  5/. 
Vincent^  in  the  We^  Indies f  and  b?ck  again  to  the  port 
^  of  London^  where  her  voyage  was   to  end   and  be 

complete,  he  was  engaged  by  the  mafter  to  ferve  on 
board  the  faid  (hip  as  carpenter  for  and  during  the 
aforefaid  voyage,  and, until  her  return  to  the  port  of 
Lgndon***  He  then  ftates  "  that  he  accordingly  failed 
to  St.yincenfs,  and  returned  with  the  vcfLl  to  the 
port  of  Londcnty  where  (he  was  fafely  moored  on  the 
rgth  Aug.  1 808  ;  that  the  voyage  was  thereby  fully 
complete  and  ended,  ^nd  that  on  the  fame  day  he  was« 
fifcharged  from  the  fervice  of  the  faid  (hip/*  He 
afferts  therefore  thefe  two  fafts,  that  the  fhip  waS  fafely . 
moored,  and  that  he  was  difcharged  froqpi  her  fervice : 
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ind  In  proof  of  thefp  aflertions,  two  of  the  marfaiera      -  ti<« 

have  been  examined^  one  of  whom,  PeUrfin^  the   mi&cVamt,. 

cook^  merely  ftates  "  that  the  fliip  arrived  ia  the  port  '   "^ 

QiLondM^  and  was  daftly  moored,  whereby  the  voyage        iSo^ 

was  compleated ;''   the  other   witnefs,  Henry ^  goes 

fomewhat  further,  his  account  is,  ^*  that  on  her  re* 

turn  to  .the  p'^rt  of  London^  the  laid  (hip  was  fafely 

moored  along  fide  another  ihip,  and  her  fails  unbent^ 

ftfid  that  the-faid  Cbriftopber  Wheldon  left  her^  sumI 

went  afliore,  and  he. never  afterwards  iaw  him  en 

board  the  faid  flup/'    There  the  cafe  is  left,  they  idd 

not  attempt  to  ^ver  that  WhtUhn  had  received  any  di(V 

charge,  but  it  turns  out  on  the  evidence  of  two  ver|t 

miexceptionable  witnefFes,  the  mate,  and  Stnoie^  the 

river  pilot,  that  this  mooring  of  the  veiTel,  as  it  ie 

ealied,  was  nothing  more  than  Lufaing  her  along,  fidtf 

another  ftip  oflFthe  Orchard^b^fo  below  Bla€ht»alk 

Mow  undoubtedly  that  is:  not  a  mooring  in^the  ptape^ 

Ibnfe  of  the  word,  which  Implies  the  fixing  a  vciflel  bf 

ehains  or  anchors  in  a  permanent  manner ;  it  wai 

merely  a  temporary  fufpenfion  of  the  voyage,  by  at^ 

lacbing  her  to  an  objeft  that  was  alfo  moveable,  and 

depending,  not  upon  the  will  of  thefe  panics  or  of 

any  body  with  ^hom  they  are  conneded,  but  upott^ 

die  will  of  others,  the  perfors  in  command  of  thatf 

Vefiel.    In  tfie  cafe  of  Fro/i  and  Frontifu  which  fasoT 

been  a}luded  to,  and  \|rhich'  alone  has  occafioned  r 

jilfpenfibn  of  my  judgment,  jt  is  laid  down,  that  it  iii 

Bot  neceflary  for  $  mariner  to  prove  his^  own  dif- 

charge:  that  is  throym  upon  the  other  party,  and' 

ffaerefore  the  defe^  of  proof  upon  that  point,  would- 

not  prejudice  the  prefent  claimant.     But  here  it  is  di* 

Ip&lj  preved^h^  the  mate|  not  only  that  he  was  noti 

difcharged| 
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difcharged,  but  that  leave  to  go  on  ihore  vrsis  pof!« 
lively  refufed  him.  The  mate  fays,  ^<  that  in  thet 
afternoon  of  the  faid  19th  of  Aug.  after  he  was  left  in 
command  of  the  faid  ihtp  by  the  faid  Jofq>h  Smith,  the 
mafter,  a  woman,  whom  he  underftood  to  be  the 
wife  of  the  faid  Chrijlopbir  Wheldortj  came  to,  and  adv 
drefledherfelf  to  the  deponent  on  deck,  though  he 
cannot  fay  whether  in  the  hearing  of  the  faid  Chrijio* 
phcr  Wbildon^  or  not,  he  being  not  far  off,  and  then 
aiked  for  deponent's  leave  for  the  faid  Cbrijiopher 
Wheldon  to  go  alhore.  And  deponent  then  in  reply 
iheretx),  told  her  as  was  the  fad,  on  account  of  the 
laid  (hip  not  lying  in  a  fafe  place,  that  he  could  not 
give  leave  to  any  perfon,  meaning  any  of  the  crew 
of  the  faid  fhip,  to  ^o  aftiore."  And  he  then  ftates, 
^'  that  having  left  the  deck  of  the  faid  fhip  about  fout 
.  o'clock  in  the  afternoon  of  the  faid  19th  day  of  J  uguji, 
tp  get  fome  te^  bdow,  he  found  on  his  return  on 
4eck,  that  the  /aid  Chtifiopben  IVhildon  bad,  without 
giving  the  leafl  notice  in  h|s  prefence  to  the  mailer  of 
the  faid  fhip,  or  to  any  pther  perfon,  and  in  particulai^ 
without  giving  notice  to  the  deponent,  who  was  left 
in  the  command  qf  the  faiji  fhip,  left  and  defcrted  the 
laid  fhip.  And  he  did  not  fee  him  again,  \\\\  two 
days  after  the  fhip  had  been  carried  into  the  Weft  India 
Docks  J  where,  by  her  being  moored  within  the  faid 
docks,  the  voyage  was  complete  and  ended.  The. 
pilot  alfo  fays,  *'  that  in  ponfequence  of  the  defertioa 
of  this  man  and  others,  the  fhip  was  (sxpofe^  to  con?: 
fiderable  danger  in  the  fituation  in  which  fhe  wju%  and 
particularly  from  her  beiijg  withput  a  carpenter :"  fo 
that  here  is  a  defertion  of  the  fhip,  as  complete  i© 
ppifit  of  fad,  ^d  dk  alarming  in  its  cpnfequences,  ^ 
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Itanwell  be  imagided.    It  appears  that  the  owners        Tne 
%aere  obliged  to  get  other  afftjlance  io  work  the  veffel  up   Mekchakt* 
to  the  Weft  India  Docks,  at'  which  place  alone  ihe  •-" 

jcould  deliver  her  cargo,  and  which  mud  be  conli*      |io^. 
dered  as  the  proper  termination  of  the  Voyage.     The 
queftion  then  is  as  to  thc^penalty :  if  the  word  penalty 
is  that  which  properly  belongs  to  this  ad;  of  mifcon^ 
dud.     That  fuch  a  demand  as,  this,  for  entire  wages 
under  fuch  condud  on  the  part  pf  thofe  who  claim 
^hem,  could  have  been  at  any  dme  fupported,  is  in? 
conceivable :  if  owners  are  damnified  by  the  mifcon*  . 
^u6t  of  their  mariners,  they  are  entided  upon  every 
principle  of  re^on  and  juilice  to  a  fet  off  againft  the 
Remand  of  wages,  on  accci^nt  of  the  hazards  to  which 
their  property  had  been  c^pofei  by  the  non-perfor« 
mance  of  the  contrad.     By  interpretation  of  law,  tb^ 
yoyage  is  not  completed  by  the  mere  fad  of  arrival  i 
the  ad  of  mooring  is  an  ad  to  be  done  by  the  crew, 
jLud  their  duty  extends  to  the  rime  pf  the  unlivery  of 
the  cargo.    There  is  i\o  period  at  which  the  cargo  is 
inore  expofed  to  hazard,  than  when  it  is  in  the  ad  of 
being  transferred  from  the  (hip  to  the^  ihore,  and 
therefore  the  law,  not  only  rhe  old  }aw,  but  particu- 
larly the  ftatute  by  which  the  Vl^e/i   India  trade  has      n 
been  i^  later  |imes  regulated,  has  enjoined  in  the 
ftrideft  manner  that  the  mariners  (hall  ft  ay  by  the 
yeflel  until  tl^e  cargq  be  adually  deliyered.     I  take 
this  to  have  been  always  a  part  of  the  d^ty  of  mariners,     * 
their  contrad  is  legally  under(lood  to  go  this  length, ' 
^nd  there  nevercan  have  beenatimewhen  the  ownerwas 
Dot  entitled  to  fome  coniideration  againft  the  mariners, 
on  account  of  the  non-completion  of  the  contrad. 
This  js  a  confideration  not  in  modum  fcsna^  but  it  is  a 
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"^v  clv3  compiienfatloii  for  injufy  ricdved,  exiftihg  iif  all 
MiftCHANT.  reafon  and  juftice  antecedently  to  any  ^tute  upoA 
"^  ^^jjj  the  fiibjeft.  In  tfic  cafe  of  freight^  if  a  mafter  docs 
'^9-  hot  execute  any  part  of  the  contra^^  ir  is  in  it  rift 
principle  a  forfeiture  of  the  whol6  freight,  and  fo  ft 
vroxAd  be  in  thefe  cafe^  of  wag^s,  though  the  law  hat 
not  ufually  been  carried  to  its  full  extent ;  but  front 
that  indulgence  with  which  it  has  always'  contemplated 
die  interefts  and  even  the  errors^  and  faihires  of  this 
clafs  of  men,  it  has  wrought!  only  the  forfeiture  of  a 
part  of  the  usages  by  way  of  compenfation  to  tht 
owner  for  the  trouble  atid  riik  of  the  expofure  of  his 
ptbpierty,  and  for  his  additions^  expence  in  procuring 
dther  affiftanc^  to  effect  that  which  ought  to  have 
been  effcdted  by  fuch  d'efertfers.  Then  came  the  ftai 
tute  of  merdhant  feamen,  which  contained  a  claufe, 
giiring  one  month^s  w^ges  to  Greenwkb  Hofpiiat  in 
cafes  of  defertion,  and  in  the  argument  which  has 
b^en- founded  I  prefume  upon  the  cafe  alluded  to,  it 
k  urged  as  if  it  was  underftpod  to  transfer  part  of  the 
forfeited  wages  to  that  inftitution.  But  furely  it  never 
could  be  the  intention  of  the  legiflature  to  make  that 
a*  matter  of  charity  to  Greenwich  Hojpiial  which  was 
alrtody  a'matter  of  judice  due  to  the  injured  owner. 
It  would  be  a  ft'rangc  remedy  td  hold  out  to  the  mer- 
chant owner,  who  was  defrauded  of  the  fervicc  of 
Ins  mariners  by  their  defertion,  and  who  had  his 
equitable  right  of  dedufUng  from  their  wages  on  that 
jKCtount,  to  inform  hifn  that  now  he  (hduld  no  longer^ 
have  his  right  of  fet-o£P  againft  thefe  delinquents,  but 
tKat  the  wages  Should  go  as  a  forfeiture  to  Greenwich* 
Ho/phaL '  That' would  be  to  double  his  injury-  The' 
l^tijf  Bvntinf  wd^Frofi  produced  a  great  deal  of  de* 

UberatioA 
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fiberadon  among  ^  the  judges  of  the  Court  in  ^ich  it 
was  coiifidered ;  and  it  was  there  laid  down  pretty 
ftrongly  in  the  argument  of  council,  that  the  delin- 
quent does  not  forfeit  the  whole  of  his  wages,  which 
is  true.  But  it  was  further  argued  that  the  mafter 
muit  hare  debited  himfelf  to  Greenwich  Hoffital  in 
order  to  entitle  himfelf  to  make  the  dedudion,  on  tht 
ground  that  the  dedu£tion  is  for  the  benefit  of  that 
charity,  and  not  for  die  compenfation  of  the  owner« 
Now  I  take  the  interpretation  of  the  cafe  to  be  thts^ 
that  if  will  not  entitle  the  owner  to  fct  off  the  forfeiture 
to  Greenwich  Hofpital  as  a  forfeiture  under  the  ftatute 
which  he  had  done  in  his  pleadings,  unlels  he  (hall  havt 
complied  with  the  requifitions  of  the  ilamte,  not  that 

he  ihall  lofe  his  own  right  of  deduding  a  compenfa- 
tioQ  due  to  himfelf  perfonally  on  account  of  the  in:* 
perfed  execution  of  the  contract.  ]  have  had  oppor* 
tunides  of  conyerfing  with  very  learned  p^rfons  who 
were  iuterefted  ^n  that  judgment,  and  Iroiu  whom  I 
underftand  that  the  authority  of  tJ&eir  gpinions  cour 
curs  in  fuftaining  the  propofition  that  the  owner  isi 
not  debarred  by  the  provifions  of  the  fi^tute,  frcoxL 
thole  rights  to  which  he  was  entitled  under  the  old 
law.  The  legiflature  never  could  have  intended  to 
deprive  the  owner  of  (lis  remedy,  when  it  fuperadded 
this  forfeiture  in  favour  of  the  hofpital,  which  was  to 
be  obtained  in  the  modes  it  has  prefcribed.  This 
cafe  does  not,  I  think,  in  any  nianner  interfere  with 
the  principle  which  I  have  laid  down^  that  the  owner 
is  at  liberty  to  fet  off  the  compenfation  to  which  hi 
16  entitled  againft  a  demand  for  wages  independently 
of  that  (tatute*  But  the  prefent  cafe  goes  a  great  deal 
^uther }  it  is  true  the  veffel  had  arrived  in  the  river, 
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but  the  voyage  was  hot  finiflied,  it  was  ilill  to  be  prS^ 

fecured. ,  The  ads  which  have  pafled,  having  made 

'  the  We/i  India  Docks  the  only  place  where  thefe  cargoes 

can  be  difcharged,  the  voyage  can  only  terminate 
there ;  the  velTel  has  not^  till  then,  arrived  at  her  final 
moorings.  Her  port  is  not  the  port  of  London^  gene-^ 
rally,  b,ut  of  that  particular  portion  of  it  which  is  ex« 
prefsly  and  exclufively  appropiated  for  the  recepiion 
of  fFe/i  India  (hips.  It  is,  therefore,  a  defertion  dur- 
ing t^e  voyage,  which  by  the  old  law^  as  well  as  by 
the  (latute^  tForks  a  forfeiture  of  the  whole  wagsst 
and  it  is  a  cafe  of  a  very  flagrant  nature.  The  matt 
'  iays>that  being  fafely  moored  in  the  fVeJi  India  Docksi 

her  voyage  was  complete  and  ended,  and  no  doubt^ 
that  is  the  right  interpretation.    The  mariner's  cc»i- 

trad  has  been  exhibited,  which  is  drawn  up'  in  a  very 
flpvenly  manner,  and  it  has  been  fuggefted  that  ther 
words  JVe^  India  Docks  may  have  been  put  in  after- 
wards ;  be  that  as  it  may,  the  port  of  London  muff 
in  this  cafe,  be  taken  to  mean  the  fVeJl  India  Docks s 
becaufe  it  is  there  alone  that  the  cargo  could  be 
under  the  ffatutable  regulations. 

Wages  forfeited* 
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Twee  gebroeders,  jam$.  u^t  ^^ 

•139- 

^HE  queftion  in  this  cafe  was,  whether  this  Dutch  ^^^^^  ^.^.^^ 
flijp,  an(k  cargo,  were  proceded  by  a  Britijh  ^y  ^^^pj^ 
Kccnce  found  on  board,  in  which  the  parties  had 
themfelves  fubftitutcd  Sl  Martinis  for  the  port  of 
Bourdeaux. 


JtJDCM£NT. 

Sir  IFilUam  Scoff. — ^This  £hip  was  taken,  on  a  voyage 
from  St.  Martinis  to  Dw^r,  with  a  cargo  of  fait,  under 
a  Britijb  licence  on  board  which  has  evidently  been 
alcered.  It  is  admitted  that  the  licence  was  obtained 
for  the  avowed  purpofe  of  bringing  away  a  cargo 
from  Bourdeaux  to  any  port  of  this  country  ;  but  the 
parties  havmg,  for  fome  reafon  or  other,  changed 
their  intention,  it  had  been  altered  fo  as  to  accom* 
modate  it  to  the  prefent  voyage,  and  this  without 
any  communication  with  His  Majefty's  Government. 
It  has  been  faid  that  fpecific  licences  were  at  the  time 
obtained  for  the  purpofe  of  carrying  on  this  trade  from 
St.Martin\  and  that  the  deviation  cannot,  therefore, 
be  confidered  as  contrary  to  the  policy  of  Govern* 
ment ;  but  I  cannot  confider  that  as  a  fufficient  ex- 
cule,  fuch  an  alteration  can  only  be  made  upon  a 
particular  reprefentation,  leating  Government  to 
judge  of  the  terms  on  which  it  may  be  proper  to 
comply  with  the  requeft.  W  hat  is  the  ground  of 
the  policy  of  granting  licences  at  all,  but  that  Go* 
▼emment  may  fee  what  communication  is  going  on 

with 


9^ 
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Th*  with  the  enemy?  And,  therefore,  I  do  not  think 
aiviTtDtti;  that  a  cafe,  in  which  the  real  port  is  not  difclofed, 
-  does  come   Within  that    latitude  of  interpretatioh 

titoft!  *  which  the  xieceiSties  of  commerce  m^ht  tolerate. 
If  there  was  no  difficulty  in  obtaining  licences  for 
this  trade  in  fait,  why  .was  not  a  difclofure  made  >y 
the  parties  of  their  real  intentions  f  ^  is  faid,  that> 
this  fait  was  to  be  carried  on  to  Holland ;  aiid 
certainly  prima  Jack  the  importation  of  French  fait 
into  that  country  is  not  a  commerce  which  is  entitled 
to  any  very  favourable  confideration^  There  may^ 
at  the  fame  time,  be  very  fufficient  commercial  rea« 
fonS)  unknown  to  this  Court,  for  fuch  a  rehixa* 
tioB ;  but  it  muft  be  done  under  the  immediate  eye 
of  the  Government.  Parties  cannot  be  permitted  to 
take  licences  for  one  purpofe,  and  apply  them  to  an* 
Other ;  in  fuch  a  cs^fe,  it  would  be  going  beyon4 
the  povera  of  this  Court  to  extend  its  protection. 

Ship  and  Cargo  condenme4# 
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VICTORIA,   otberwife  ALFRED  THE  GRE^T.     ^'j  i9««., 

(Inftance  Court.) 

*TiHis  wa«  a  caufe  of  poffeffion  at  the  fuit  oiWilliam  Britijk  ftSpcap. 
Tindallj  the  former  Britijh   owner,  againft  Mr*  Fw^^«nd*«r. 
Tavanera  the  afferted  owner  in  poffeffion.     The  (hip  "*^  *<>  ^f^""  ^ 

*  *     and  condrmnca* 

was  formerly  Briiijh^  and  had  been  captured  by  zFrench  —Afierwardt 

J       J     1  J     r    iT  o  J    fciacdbyihe 

privateer  towards  the  latter  end  of  the  year  1 807,  and  junta  as  Fr*nck 
carried  to  Pontevedra  in  Spain^  foon  after  which  (he  was  KidllTitie  of 
condemned  to  the  captor  by  a  fentence  of  the  Prize  Tri-  J^^tJ^J  ^^^ 
bunalat  Paris.  At  the  commencement  of  hoftilities  ^^'">» 
between  the  Spaniards  and  French ,  the  Junta  of  the 
^province  of  Gallicia  pafTed  an  ad,  dated  the  v  th  Sept. 
i8o8>  for  the  fequeftration  of  all  French  property ; 
and  on  the  i  oth  of  September  fpUowing  appointed  Don 
JofephCalderon  their  commiffioi^^  for  the  fale  thereof. 
This  (hip  l>eing  confidered  as  -^r^nch  property  was 
brought  from  Pontevedra  to  Coru^nay  and  there  fold 
by  the  commiffioner  to  Af  r.  Tavanera.  Upon  the  ap- 
proach of  the  French  army  to  Corunna^  Mr.  Tavanera^ 
who  was  a  member  of  the  Junta,  caufed  the  veffel  to 
be  laden  wkh  as  much  of  his  property  and  effects, 
as  he  could  collect,  and  embarked  with  his  family  for 
Englandy  where  he  foon  afterwards  arrived.  The 
only  papers  on  board  were  a  copy  of  the  ad  for  the 
fequeftration  of  French  property,  a  paper  relating 
to  the  appraifement  of  the  (hip,  and  a  certificate  of  the 
EngUjb  conful,  ftating  that  the  Vidoria  was  obliged,  by 
the  iituation  of  affairs,  to  quit  the  port  mthout  being 
able  to  procure  the  proper  documents.  The  abfencci 
•f  a  bill  of  fale  was  accounted  for  by  Mr.  Tavanera^ 
Toii.  I.  H  *  who 
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Tke  who  ftated  that  it  was  iitfended  that  a  formal  ddcti^ 

otherwife  Dient  oi  the  ikie  of  (hip  ihould  be  made  out  to  nim> 

"^  g"  AT."'  sw  foon  as  the  confufion  fubfided  ;  but  that  the  fub- 


'  fcqucnt  occupation  of  the  place  by  the  French  pre^ 

1809.  *      vented  this  from  being  done. 


On  the  part  of  the  former  oxcner  It  was  contcnded-^^ 
That  there  was  no  proof  of  th«  condemnation  by  the 
Prize  Tribunal  at  l?aris ;  that  Mr.  Tavancra^  who  had 
an  immediate  intereft  in  eftablilhing  that  faft,  could  , 
only  fpeak  to  his  belief. — That  the  fentence  fhould 
be  produced,  in  order  to  enable  the  Court  to  judge 
of  the  legality  of  the  condemnation.  That  the  prb- 
duftion  of  that  document  was  alfo  neceflary  in  order 
to  afcertain  the  date,  becaufe  if  it  fhould  turn  out  that 
it  took  place  after  the  diffolution  of  amity  between 
France  and  Spain^  thev  were  no  longer  allies  in  the 
war,  and  in  that  cafe  cfie  condemnation,  by  the  French 
Tribunal  at  Paris  fcoUld  not  be  legal*  That  fup* 
pofing  the  condemrfation  to  be  good,  ftill  it  fhould  be 
recoUefled,  that  u^fen  the  Junta  of  Gallicia  laid  their 
hands  on  this  fhip  they  were  afting  as  the  allies  of  this 
country.  That  it  was  in  the  nature  of  a  re-capture^ 
and  that  Mr.  Caldercn  had  gone  beyond  his  duty  in 
proceeding  to  difpofe  of  the  veflel.  That  it  could 
not  be'  confidered  as  the  aft  ef  the  Junta,  by  whom 
nothing  had  been  done  or  could  regularly  be  done  to 
diveft  the  French  proprietor,  if  there  had  been  fuch  a 
condemnation  of  the  property  at  Paris  ai  realljr  to 
give  him  that  charafter. 

For  Mr.  Tavanera  it  was  contended — 'f  hat  the 
former  owner  was  completely  divefted  by  the  fentence 
of  the  Prize  Cowt  at  Paris  \  that  although  that  fefi- 

12  teace 
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tcncfe  could  not  be  produced,  there  was  an  affidavit  br  The 

Huihy  a  clerk  m  the  employ  of  the  French  captor^s  ^tberwife 

agent  in  Spain,  who  fpokc  to  the  faft,  ^nd  to  his  hav-  ^g"  at-"*' 

ing  been  in  poffeffion  of  the  fentence  of  condemnation.  " 

That  the  order  dire^ing  the  fequeftration  of  French         iio^,  ' 
*  property,  and  the  authority  given  to  Calderon  to  fell, 
was  a  fufScient  aft  on  the  part  of  the  Junta  to  con- 
vert the  property ;  as,  by  the  law  of  Spaing  a  fentence 
of  condemnation  was  not  neceffary  for  that  purpofe. 


Judgment. 

Sir  fn/liam  Scott. — ^This  is  a  queftion  arifmg  on  the 
claim  of  a  former  owner  of  this  (hip,  which  was  origi- 
nally Britijh,  but  had  been  captured  by  a  French  pri- 
vateer in  1807,  and  carried  to  Spain.  Under  the  cir- 
cumftanccs  in  which  the  fhip  quitted  Corunna^  the 
port  from  which  fhe  failed  to  come  to  this  country,  it 
IS  not  fui^iing  that  there  fliould  be  a  great  deal  of 
obfcurity  relpefting  her  former  hiftory.  The  ufual 
documents  and  Ihip-papers  were  not  on  board  ;  and 
there  is  a  certificate  of  the  Englijb  Vice  Conful  at 
Corunnaj  ftating,  that  owifig  to  the  fituation  of  the 
place  at  the  time  fhe  failed,  it  was  impoiCble  to  pro- 
cure them.'  The  account  given  by  Mr.  Tavanera^ 
the  prefent  owner,  is  this,  **  that  in  confequence  of 
intelligence  being  brought  that  the  Brittjh  troops  were 
retreating,  he  was  apprehenfive  that  the  French  would 
take  poffeffion  of  Corunna^  and  he  therefore  ourchafed 
-this  (hip  of  the  Junta  of  Gallicia,  with  a  view  or  quit- 
ting the  place.  That  accordingly,  on  the  17th  of 
Januaryj  when  the  Englijh  Troops  embarked,  he  went 
on  board  this  veffel  with  his  family,  and  in  a  few 
days  arriv^  at  fVeymouthJ^    In  another  part  of  his 

K  a  evidence 
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Th«  evidence  he  dates,  "  that  the  (Wip  was  captured  from 
^oihJ*rwifV  Ae  Englijh  by  a  French  privateer,  called  the  General 
^  Gill  AT."*  Martin^  and  was  carried  into  Pontevedra  in  the  latter 
end  of  the  year  18075  as  he  believes;  and  that  ihc 


^^itof!^*    .was  condemned  by  the  Tribunal  at  Paris  as  being 
/  Englijh  property."     I  obferve  too  that  the  fails,  and  * 
'         other  parts  of  her  equipment,  had  been  warchoufcd, 
from  which  it  may  fairly  be  inferred,  that  the  fhip  had 
Iain  for  fome  time  hi  the  Spanijl^  port,  and  therefore  it 
may  reafonably  be  prefumed  that  condemnation  h<td 
taken  place.     Under  fuch  circumftances  the  Court 
would  have  allowed  the  party  the  opportunity  of  mak- 
^  ing  further  proof  \  but  there^  is  a  very  fatisfadory  af- 

fidavit, 1)y  a  perfon  of  the  name  of  Huibj  who  dates, 
**  that  he  was  a  clerk  in  the  houfc  of  Urhieia  and  Co. 
of  Coruftnaj  the  agents  of  the  French  privateer  Genera^ 
Mariiny  by  which  this  veflel  was  captured  ;  and  that 
they  took  the  ufual  and  neceflary  meafures  in  regard 
to  the  care  and  management  of  the  faid  prize.while  the 
captors  were  proceeding  to  obtain  condemnation  there- 
of in  the  Prize  Tribunal  at  Paris  j    that  the  faid  ihip 

'  and   cargo  were  accordingly  condemned  as  lawful 

prize  to  the  French  captors  by  fentence  of  the  faid 

*  ^  tribunal^  and  the  faid  fentence  duly  legalized  by  the 

Spanijh  Refident  at  the  French  Court,  was  remitted  to 
Urhieia  and  Co.'*  And  he  pcfitively  fwears,  "  that 
he  Jias  perufed  the  faid  fentence,  which  he  had  in 
his  own  pofleflion,  and  that  he  attended  with  the  fame 
'  at  the  office  of  the  Tribunal  of  War  at  Conmna.  for 
the  purpofe  of  expediting  the  fale  both  of  fliip  and 
cargo  ;  that  in  confequence  thereof  the  faid  (hip  and 
cargo  were  put  up  for  fale,  but  fuch  (ale -was  afrer« 
wards  fufpended,  owing  to  fome  difputes  with  the  col* 
ledtor  of  the  cufloms,  and  during  that  period  the  re^ 

volutioa 
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iFoludonin  Spain  took  place."    The  condemnation  of    vicT^^ia, 
this  veflfeUin  the  port  of  an  ally  by  the  French  Tribu-    ^^l'^^^!^^^ 
nal,  is  perfectly  legal,  and  by  that  fentencethe  former      great. 
Britijh  owner  is  diverted.     He  could  have  no  intereft  ""^JZ^thT 
in  her  fubfequently,  unlefs  flie  had  been  recaptured       »«09' 
from  the  French  by  a  Britijh  cruizer,  or  by  an  ally, 
with  whom  we  have  treaties  exprefsly  ftlpulating  for 
reftitution  on  falvage.      Our  law  has  laid  it  down,- 
that  Britijh  recaptors  are  to  rcftore  to  Britijlo  owners 
on  faly^tg^e ;  and  it  is  poffible  that  fome  fuch  ftipula/- 
Ifon  may  be  made  with  the  prefent  Government  of 
SfaiT%i  but  until  that  is  done,  the  Britijh  owner  cart 
have  no  rrght  to  claim  reftitution  of  the  veflel  from 
the  perfon  who  is  legally  in  pofleflion  of  her.     Our 
own  local  regulations  are  not  applicable,  as  rules  of 
authority  to  the  cafe  of  recapture,evea^  by  allies  in  the 
war,  who  proceed  by  different  rules,  and  it  is  by  no 
means  the  difpontioa  of  this  countr)'to  force  the  regula- 
.  tions  of  ifs  own  domeftic  poHcy  upon  other  countries. 
Unlefs,   therefore,  re  could  be  (hewn  that   the  new 
treaty,  which  we  have  not  fecn,  does  provide  for  fuch 
cafes,  and  that  it  has  a  rerrofpcftive  efreft,  the  Britijh. 
proprietor  has  no  intereft  in  the  queftion ;  he  is  out 
of  Court.     It  appears  that  the  fliip  was  ftized  liy  the 
Junta  of  GaUicia  as  FrencJ>  property,  and  was  brought 
round  to  Coninna^  where  it  was  fol^  to  Mr.  Tqvancra^ 
under  their  authority.     It  v  oul J  be  abfurd  to  fay  that 
the  Junta  were  not  competent  for  this  purppfe,  \yhen 
they  were  poflefled  of  the  fupreme  authority  gf  thecou|X- 
try,  embracing,  of  courfe,  the  admiralty,  and ev.eryoth^r        ^ 
jurifdiftion  which  can  emanate  from  the  fovereignty  qf 
the  ftafe.  I  think  the  inftrument,  by  which  they  dii^ft<(i' 
the  fequeftration  and  fale  of  thi  s  veffd,  ia,  an  a£l  fuf* 
ficiently  formal  as  an  Admiralty  prpcefs  on  their  part;. 
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even  if  by  the  law  of  Spain  z  formal  ftotcncc  of  cdti^ 
demnation  had  been  necefifary  to  give  validity  to  the 
transfer. 

Ship  reftored  to  Mr.  Tavanera,  the  Spani/h  Owner. 


>< 


yum  29ih,      "        THORSHAVEN,  and  its  Dependencies. 

1809. 

wuhhtirundr/  T^  ^^^  ^^^^  ^^  King's  proftor  intervened  for  the 
a  cjpituuuon      J[  CrowTi,  and  prayed  to  be  heai'd  on  his  petition 

and  aftcrwardi  •    n  •  r  •  r        • 

fciztd,  i^  pro-  againft  the  condemnation  of  certain  goods  and  fpecie 

Crown— Opera-  procccdcd  againfl  as  prize  to  the  private  fhip  of  war 

tccM  on  iln7"  Salamint/.  Itgppeared  that  Captain  Baugh  of  hisMajefty'i 

Wed  by  Piiic  (hip  Qii^^  had  attacked  the  caftle  of  Thorjhaven,  in  the 

ifland  of  Stromoe^  on  the  1 6th  May  1808,  and  obtained 
poflefTion  of  the  place  under  a  capitulation  confiding 
of  three  articles,  by  >vh}ch  it  was  ftipulated  that  the 
caftle  and  batteries  fhould  be  given  up,  that  the  gar- 
rifon  (hould  not  ferve  againft  his  Britannic  Majefty 
during  the  term  of  one  year,  that  all  private  property 
ihould  be  refpeGed,  and  that  all  government  property 
fhould  be  at  the  difpofal  of  the  captors.  Part  of  the 
public  property  was  carried'  on  board  the  Clio,  and 
Captain  Baugh  failed  foon  afterwards,  without  leaving 
any  of  his  own  people  upon  the  ifland,  but  entrufted  the 
charge  of  it  together  with  the  cuftody  of  the  remainder 
of  the  public  property,  to  the  jD^?;2J/Z>  municipal  officers. 
About  a  fortnight  after  this,  Gilpin,  the  commander 
of  the  Salamine^  landed  with  a  part  of  his  crew,  with  the 
intention  of  ftorming  the  fort,  but  upon  being  informed 
of  the  capitulation  he  re-embarked  and  put  to  fea. 
Having,  however,  in  the  courfe  of  his  cruize  obtained 
intelligence  that  fome  merchandize  and  monies  belong- 
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iog  to  the  King,  ai  Denmark  had  not  been  delivered  up   T«o»MAvii«r, 
under  the  capitulation,  he  returned  and  took  pofleiSon  *"*' 
of  the  property  in  queftion, 


On  behalf  of  the  Crown ^  The  King's  Advocate  and 
Arnold  contended — ^That  akhough  therip  was  reafon 
to  fuppofe  that  the  property  now  proceeded  againft  was 
private  property,  and  fo  far  it  would  aggravate  the 
wrong  if  any  had  been  done,  yet  the  main  queftioqi 
was,  whether  there  had  not  been  a  previous  capitulation, 
by  which  all  the  property  on  the  iHand  had  acquired 
^  new  charader.  or  fuch  an  appropriation  as  would 
proteft  it  from  fei?:ure.  That  as  there  was  nothing  to 
ihew  that  this  was  public  property  except  the  2|$davits 

-  of  the  captors  themfeives,  and  the  court  had  faid  that  it 
'^ould  not  take  that  fact  merdy  upon  their  teftimony, 
the  difcuifion  of  that  day  mud  be  limited  to  the  articles 
of  capitulation.  That  under  thofe  ardcles  there  was  a 
total  furrender  of  all  public  property ; — that  there  was 
an  entire  extindion  of  all  tjie  former  rights  of  property, 
which  veiled  in  the  King  of  Denmark  y  and  a  transfer 
pf  thofe  rights  to  the  Crown  of  Great  Britain  j — that 
by  another  part  of  the  articles  the  private  property  of 
the  inhabitants  was  to  be  protected,  and  upon  the  fur. 
render  of  the  ifland  Captain  Baugh  had  a  right  and  a 

,  power  to  grant  them  prote£Hon  from  the  arms  of  the 
foverdgn  under  ^Ihofc  authority  he  aQcd,  and  in  whofc 
name  he  acceded  to  the  conditions  of  the  treaty. 
That  when  Captain  Baugh  went  away  he  did  not  by 
any  means  give  back  the  ifland,  but  he  felt  that  it  w^$ 
pcceflary  t^at  fome  fort  of  govemm^t  flioqld  be^lcft 
there,  and  he  entrufted  that  duty  to  the  Danifh  muni* 
fipal  officers.  That  they  were  not  reftored  to  the 
cxercife  of  that  authority  which  they  had  before,  but, ^ 
pew  authority  va§  given  them,  derived  from  the  fove^ 
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reign  to  Tvhofe  arms  they  had  furrendered ;  that  front 
the  charafter  acquired  by  this  property  and  by  the 
ito9.      ,  ifland  generally,  it  was  no  longer  open  to  an  attacic  by 
his  Majefly's  arms. 

For  the  Privateer^  Adams ^  and  Jenner  referred   to 
that  part  of  the  aft  on  petition  in  which  it  was  alledgcd 
•^  that  Captain  Baugh^  whilft  cruizing  off"  the  Faro 
Iflands  received  intelligence  that  fome  enemy's  veffels 
were  lying  in  Thorjhaven^  in  the  ifland  of  Siromoe ;  that 
the  faid  ifland  being  a  place  of  confiderable  (trength 
as  well  as  of  advantage  to  the  enemy,  he  conceived  it  to 
be  his  duty  to  capture  the  faid  ifland,  if  pofllble/'  and 
contended,  that  as  Captain  Baugb  had  afted  without 
any  authority  from  his  government*  the  capitulation  did 
not  partake  of  the  nature  of  a  treaty,  that  it  could  be 
confidered  in  no  other  light  than  merely  as  a  perfonal 
agreement  between  him  and  the  governor  of  the  place^ 
in  which  Captain  Baugb  flipulated  for  that  which  it  was 
alone  in  his  power  to  grant,  namely,  a  limitation  of  bis 
ovi  n  rights  as  capton     That  it  was  not  intend^  to 
bind  others  who  were  no  parties  to  the   agreement  j 
that  by  this  capitulation  government  property  was  to 
be  at  the  difpofal  of  the  captor,  and  that  they  had  dif- 
poted  of  it  by  carrying  away  what  they  thought  proper, 
by  deftroying  a  part  and  by  leaving  the  remainder  be- 
hind.   1  hat  the  proteftion  granted  in  the  articles  went, 
no  further  than  the  perfon^  and  property  of  the  garri- 
fon;that  the  inhabitants  were  not  included,  but  were  left 
in  the  condition  of  perfons  from  whom  the  hoftile  cha- 
raJJ^er  was  not  taken  off.     That  Captain  Baugb  had 
not  left  any  Britijh  force  to  keep  pofleflion  of  the. 
ifland,  and  that  the  BritiJ}^  flag  was  hoifl:ed  only  while 
the  Clio  was  there.     That  it  was  only  material  to  af. 
certain  whether  this  was  publick  or  private  property, 

with 
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iridi  a  view  to  repel  the  inl^nuatioiis  which  had  been  t^oishatsk. 
thrown  out  againft  the  conunander  of  the  privateeri 
who  had  fhewn  every  diTpofition  tp  refped  the  capitu«        iiof. 
lation.    That  the  Clio  did  not  intend  to  return,  and 
could  not  preferve  her  rights  by  an  enemy's  municipal 
officer,  that  the  inhabitants  ftill  continued  Danijh  fub- 
jeds,as  there  had  been  no  transfer  of  the  fovereignty  nor 
any  ftipulation  refpeding  them,  and  confequently  that 
their  property  was  open  to  the  attack  of  any  other 
Britijh  cruizer,  though  Mr.  Qilpin  had  been  anxious  to 
avoid  giving  them  any  moleftation.     That  this  part  of 
the  public  property  reverted  to  the Da^i^  Government; 
thtDaniJb  municipal  officers  naturally  remained  in  pof« 
feilion  of  all  that  was  not  deftroyed  and  could  not  be 
carried  away  by  the  Clioy  and  therefore,  that  it  was 
impoflible  to  fay  that  it  could  in  any  manner  be  confix 
dered  as  the  property  .of  the  Crown  of  England. 

In  reply y  The  King^s  Advocate  and  Arnold  contended"^ 
That  the  objeQipn  that  this  capitulation  was  not  to  be 
confidered  as  a  treaty,  becaufe  Captain  Baugb  aded 
without  authority  and  fclely  with  a  view  to  his  private 
intereft,  was  not  fuftainable.  That  it  could  not  be  de« 
nied  that  officers  in  his  Majefty's  fervice  were  compe-^ 
to  make  treaties  upon  the  furrendcr  of  any  place  to 
his  Majefty's  arms  though  fuch  treaties  i  have  only  the 
form  of  articles  of  capitulation  until  their  final  ratifica- 
tion. That  the  obje£l  of  Captain  Baugb  was  a  national ' 
objed;  it  was  to  reduce  this  ifland  in  order  that. his 
M^yefty's  government  might  afterwards  take  further 
fteps  refpeding  it.  That  it  could  not  be  denied  that 
the  interefts  of  the  whole  ifland  were  included  ifb  the 
capitalation,  which  was  made  in  the  names  of  the  two 
fovereigns.  That  it  was  clear  from  the  flipttlati<m 
refpe£tixig  private  property  in  the  third  article^  that  it 
extended  to  all  the  iithabitants  of  the  ifland.    That 

although 
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troksr A  vsN.   although  there  had  been  zto  fSc^mal  transfer  of  the  fore-t 

"-^  rdgnty,  there  was  a  pofieffion  which  gives  a)l  the^ 

»3o9t. '    '  rights  of  foTereJgnty  durmg  the  war  jare  belli,  and 

therefore  if  the  court  fbeuid  feel  it  neceflary  to  decide 

on  fo  extenfire  a  queffion^  it  xroald  confider  thefe  per* 

fons  as  aftually  under  the  prote£tion  of  Great  Bri^ 

tain.    That  the  capitulation  was  equally  effeftual  for 

the  protection  of  all  property  public  and  private,  for  i% 

difpofed  cf  all ;  private  property  it  protefted,  and  pubt 

lie  property  was  to  bo  given  up,  and  the  privateer 

therefore  could  do  no  more  than  fei^e  for  the  Crown^ 

That  it  was  impoffible  to  fay  that  the  capitulation  was 

at  an  end  when  the  Clio  went  away,  for  if  fo,  (he  might 

have  returned  the  next  day,  and  have  feized  all  the 

private  property  in  the  ifland.   That  (he  had  difmantled 

the  fort  and  flripped  the  Da7ies  of  their  means  of  de-? 

fence,  which  they  had  furrer»'ered  upon  the  faith  of 

the  treaty  j  and  if  the  treaty  was  to  expire  on  her  de-? 

'parture,   any  fmall  privateer  which  cculd  not  have 

attacked  the  fort  itfelf,  taking  advantage  of  the  ia£k 

of  capitulalion,  might  have  come  upon  them  in  their 

defencelefs  (late,  and  made  prize  of  every  thing  upoi^ 

the  ifland.     That  fuch  an  interpretation  of  the  capitu- 

lation  would  be  produ£tive  of  the  moft  ferious  confe^ 

quences ;  it  would  be  a   breach  of  national  faith  tol 

wards  thefe  perfons  who  had  furrendered  their  owa 

means  of  defence,  under  a  treaty  which  was  to  prote& 

them  from  the  operations  of  his  Majefty 's  arms. 

C!p«rr/.— I  take  it  that  the  operations  of  privateers  arc 
confined  to  the  attack  oi fortified  places  on  land. 

Counfel.—^IYai  is  the  re(fari£Hon  :  by  the  pt^  fedtioi^ 
*45  G*  3- 1. 72.  of  the  Prize  Ad^*  privateers  are  not  entitled  to  capture 

private  propoty  on  land}  nov  tins  hud  c^aAfd  to  be  a 

(or-r 
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fortified  pface>  it  v/is  completely  (Kfrnantted,  and  it  is   Thouhavht.  ] 

aot  in  the  power  ofthe  Lords  of  the  Adfniralty  to  grant 

a  commiiiion  that  would  give  the  privateer  an  intereft  "^    ito^ 

in  this  property ;  if  it  is  to  be  made  the  fubjed:  of 

Gondemnation  as  public  property,  it  muft'go  to  the 

Crown  ;  if  it  fliould  turn  out  to  be  private  property 

our  prayer  is,  that  it  may  be  reftored  until  a  claim  is 

given  by  the  lawful  owners. 

Judgment. 
Sir  JVilliam  Scott. — This  is  a  proceeding  of  a  very 
fmgular  nature,  arifmg  from  the  capture  of  this  Danifh 
ifland  by  one  of  hi§  Majefty's  ihips  of  war,  and  a  fub* 
fequent  feizure  of  certain  property  found  there  by  a 
qommiflionedprivateer.  The  particular  circumfiiances  of 
the  tranfadion  are  dated  in  an  ad  on  petition.  On  the 
part  of  the  Crown,  it  is  alledged,  "  that  Jbornas  Baugb 
efquire,  commander  of  his  Majefty's  fhip  CUoy  whilft 
cruizing  with  the  faid  (hip  off  the  f^zrolflands,  received 
intelligence  that  fome  enemy's  veffels  were  Jying  in 
Tborjhaveny  in  the  ifland  of  Stromaey  one  of  the  Far§ 
Iflands ;  that  the  faid  ifland  being  a  place  of  confide- 
Table  ftrengtby  as  well  as  of  advantage  to  the  enemy 
from  its  fituation,  the  faid  Captain  Baugh  conceived  it 
a  duty  incumbent  on  him  to  capture  the  faid  ifland,  if 
poflible  ;  and  a<;cordingIy,  on  the  15th  of  May  18089 
having  arrived  off  the  ifland,  he  anchored  the  CJh 
within  half  gun-fliot  of  Tb$r/bave7i  Caflle,  when  the 
Danijb  governor  confented  to  a  fun*ender  of  the  ifland. 
That  articles  of  capitulation  were  entered  into,  by  which 
it  was  provided,  that  the  ca(Ue  and  batteries,  together 
with  all  the  arms,  ammunition,  and  warlike  flores, 
ihoMld  be  delivered  up  to  the  Britijb  force ;  that  the 
garrilbn  fhould  march  out  with  the  honours  of  war, 
^ad  engage  not  to  ierve  in  any  capacity  againfl:  his 

Brim- 
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TxoMiiAviN.  Britannic  Majefty,  during  the  term  of  one  year ;  thaf 
'^'y^^     7"    all  private  property  fliould  be  refpefted  ;    and  that  all 
1I09.  '     Government  property  fhould  be  at  the  diipofal  of  the 
captors/*     The  right,  therefore,  of  the  privateer  ta 
capture  and  proceed  againft  this  property  is  denied  by 
the  crown,  on  the  ground  that  it  was  prote£led  undec 
this  capitulation  j  but  it  is  contended  on  the  part  of 
the  privateer,  that  the  capitulation  was  not  a  valid  pro* 
ceeding,  becaufe  it  originated  wholly  in  the  mind  of 
the  commander  of  the  Clio^  and  was  not  the  reiiilt  of 
any  inftruflions  communicated  to  him  from  govern* 
meot.     Now  there  are  inftances  innumerable  in  which 
it  has  been  held  by  [this  court,  that  an  officer  not  im- 
mediately under  the  eye  of  government,  ipay  originate 
fuch  expeditions,  fubje6l  to  a  refponfibility :  and  that 
governm'^.nt  in  the  prefent  inftance,  has  approved  of 
what  was  done,  isr  demonfl  rated  by  this  circumftanqe 
that  the  Crown  is  here  (landing  upon  the  ad  of  Cap* 
tain  Baugb^  and  claiming  an  intereft  under  it.     It  is^^ 
therefore,  as  much  an  authorized  capitulation,  as  if 
Captain  Baugh  had  gone  out  under  fpecial  diredions 
to  make  the  capture.    If  the  Government  had  di&* 
vowed  and  difclaimed  the  whole  proceeding,  and  had 
faid,  we  do  not  think  this  remote  ifland  a  proper  objeft 
of  the  public  force,  there  might  have  been  room  for 
the  objedion  }  but  looking  to  what  has  adually  been 
the  conduft  of  Government,  it  muft  be  confidered  as 
giving  its  fanftion  to  the  whole  tranfadion.  The  objed 
of  Captain  Baugh^  as  it  is  ftated  in  the  ad,  was  not 
merely  to  reduce   the  flortrefe,    but  to  capture  the 
iiland,  and  the  capitulation  which  was  entered  into 
between  him  and  the  governor  who  had  the  chief  com* 
mand,  was  not  made  in  their  own  names,  but  in  thofe 
of  their  rcfpedive  fovereigns.   Now  what  is  this  but  a 
public  convention  ?  it  is  a  treaty  bearing  the  (lamp  and 

impr^fe 


HteH  COURT  OF  ADMIRALTT.  lOf 

imprefs  of  public  authority,  between  perfons  ading  in  THaRsvATiir. 

ihc  names^  and  as  the  reprefcntatives  of  the  govern-   ' 

meats  to  ivhich  they  belong.     In  the  firft  article  it  is         lUf. 

ftipulated^'^that  thecaftle,  with  all  the  armsapcTammu- 

mtiofty  (hall  be  delivered  up  :**  in  other  words,  that  all 

the  means  by  which  the  Danijh  government  could  keep 

a  forcible  polTeffion  of  the  ifland,  (hall  be  put  into 

the  hands  of  the  Britijb.   The  next  is,  *^  that  the  gar- 

rifon  Ihall  not  ferve  againft  his  Majefty  for  one  year  ;** 

and  the  third  article,  which  is  the  mod  peitinent  to 

the  prefent  enquiry,  provides  that  "all  J)rivate  property 

fliall    be  refpefted."      By  which  I  underftand,    not 

merely  the  property  of  pcrfons  belonging  to  the  gar- 

rifon,  but  of  all  the  individuals  under  its  protection  ; 

for  the  furrendcr  of  the  fortrefs  was  in  faft,  and  in  al* 

reafonable  underftanding,  the  furrender  of  the  ifland, 

and  it  was  fo  aded  upon.  The  fame  article  then 
goes  on  to  fay,  that  **  all  public  property  fhall  be  at 
the  difpofal  of  the  captors/*  referring  undoubtedly 
to  the  public  character  in  which  they  profefs  to  treats 
and  not  to  the  aflumption  of  any  right  to  difpofe 
of  it  on  their  own  private  account.  It  is  merely,  that 
it  (hall  pafs  into  the  pofleifion  of  the  captors,  for  the 
purpofe  of  being  brought  to  adjudication,  fubjeCt  to^ 
the  legal  confiderations  applying  to  fuch  property  un- 
der our  own  internal  regulations.  It  has  been  argued 
much  at  length  upon  the  efied  of  fuch  a  capitulation)  ^ 

that  it  does  not  convey  the  fovereignty  j  but  though 
it  may  not  operate  to  the  dire£t  conveyance  of  the  fove- 
rdgnty,  which  is  ufually  left  to  be  determined  by 
treaties  of  peace,  it  transfers  a  prefent  poflefCon  to  the 
capturing  power,  fubjedl  to  the  future  events  of  war 
and  treaties  ;  it  is  part  of  its  prefent  poifeilion,  and 
perhaps  part  of  its  ultimate  jurifdifiion..  It  appears 
that  when  polTeffioa  of  the  ifland  was  taken,  the  Bri* 

tijh 
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Tc*&iMvsir.  lijh  colours  were  hoifted  on  tbe  caltle ;  now  can  there 

be  a  more  direft  aflerdon  of  Briitjh  jurifdi^on,  or  a 
i8o9« ''     more  entire  divefting  of  Danyb  authority  thaa  this  ^ 
It  h  not  clear  whether  the  EngUJb  flag  was  ftill  flying 
at  the  time  of  the  fecond  capture.     When  Captain. 
Eaugh  quitted  the  ifland,  which  was  in  a  few  days 
after  the  capture,  he  did  not  leave  any  of  his  own  peo- 
ple to  keep  pofleilion,  but  entrufted  it,  together  with 
fome  public  (lores  and  treafure,  to  the  charge  of  the. 
Danijh  municipal  officers,  whom  he  commiffioned  to 
a£l  proviiionally  ;  having  accepted  that  truft,  if  they 
itmoved  the  JBritiJb  flag,  it  was  a  breach  of  duty  on 
their  part,  which  will  not  deprive  the  Britijh  govern- 
ment of  the  rights  acquired  by  the  capitulation.     Cap« 
tain  Baugh'  left  the  iiland  it  is  true,  but  how  did  he 
leave  it  ?  He   did  mot  relinquiQi    it  on  the  part  of 
Great  Britain^  but,  as  is  not  unufual,  deputed  the  for- 
mer magiilracy  to  maintain  thepublic  tranquillity  under 
a  new  authority.     It  is  faid  to  be  hardly  credible,  that 
Captain  Baugh  would  have  left  this  treafure  behind  if  it 
bad  come  to  his  knowledge,  when  there  could  be  no 
difficulty  in  bringmg  it  off.     What  may  have  been  his 
views  in  fufferinjg  it  to  remain,  is  not  ftattd,  but  if  it 
is  neccffary  to  fugged  a  reafon  founded  on  public  con- 
venience, I  think  that  fuggeftion  might  eafily  be  fur- 
nifbed  from  the  obvious  policy  to  be  obfervcd  in  refe- 
rence to  a  newly  conJftituted  government  in  a  remote  « 
and  newly  acquired  poffeflion.    llie  ad  then  flates^ 
^  that  fmce  the  faid  furrender  or  capitulation,  the  laid 
property  has  been  illegally  taken  pofleflron  of  by  Baron 
Hompefcb,  and  others,  concerned  in  the  Salamine  pri- 
vateer'; which  treafure  and  other  public  property,  was 
and  is  within  the  true  intent  and  meaning  of  govern- 
mentproperty,  as  fpecifiedin  the  third articleofthecapi« 
tttlation,  and  that  if  any  part  of  the  property  taken  was 

pri* 
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private  property,  It  is  protefted  from  capture  and  con*  Taoimi^vMc 
fifcation  under  the  faid  id  article/'  Now  what  was  the  ^ 
condition  of  this  ifland  under  the  capitulation  ?  I  con*  xSof. 
-ceive  that  nothing  can  be  more  clear,  than  that  if  the 
capitulation  was  not  difavowed  by  the  Briiijh  govern* 
ment,  it  was  binding  upon  the  refpedive  parties :  it 
was  a  ftipulation  operating  on  the  Danes  to  give  up  all 
public  property,  and  on  the  Britijb  to  refpcct  all  pri- 
vate property.  Suppofe  that  the  EngUjh  governments 
\?ithout  difavowing  the  capitulation,  had  fent  a  force 
the  next  day  to  take  poffeffion  of  the  private  property 
in  the  ifland,  could  there  have  been  a  more  outrageous 
breach  of  public  faith  ?  On  the  other  hand,  what  was 
the  obligation  on  the  part  of  the  Danes  f  they  were 
bound  to  give  tip  all  public  property,  and  if  any  was 
kept  back,  as  it  is  alledged  on  the  part  of  the  privateer 
that  this  was,  it  was  kept  back  in  fraud  of  the  Britijh 
government,  in  whom  it  already  vefted  by  compaS,  and 
bang  fraudulently  withheld,  it  did  not  become  again 
the  property  of  the  Danes.  By  the  capitulation  the  ' 
Englifb  government  became  legally  entitled  to  the  • 

whole  of  the  public  property,  and  this  feems  to  be  ad» 
mitted  in  the  zQi  on  petition,  for  it  is  there  ftatcd,  '^  that 
the  faid  fliip  Salamine  having  arrived  at  Tborjhaverif 
the  faid  Thomas  Gilpin^  the  captain  of  the  privateer, 
and  part  of  his  crew,  immediately  landed,  in  order  ta 
ftorm  and  take  poffeffion  of  the  fort,  but  found  that  it 
had  been  about  a  fortnight  before  partly  dellroyed  by 
bid  Majefty's  (hip  Clio  :  that  the  Clio  had  quitted  the 
faid  town  without  having  left  any  part  of  her  crew, 
after  having  taken  on  board  fuch  of  the  public  ftores 
smd  property  at  were  found  in  the  faid  town  and  deli. 
vered  up  to  the  faid  Thomas  Bough  as  government 
proptrty  under  the  articles  of  capitulation,  the  purport 

of 
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T«»KtvATtir.  of  which  capitulation  tvas  communicated  to  the  faid 
»  Thomas  Gilpin :  that  in  confequence  thereof,  and  in 

^"i^jj?*  full  perfuafion  that  all  public  property  had  been  given 
up  to  the  faid  Thomas  Baughy  he  the  faid  Thomas  Gil-- 
fitly  his  officers  and  crew,  the  following  day  rdmbark* 
ed^  and  went  to  fea/'  The  ad  then  goes  on  to  ftate^^ 
that  '^  having  been  afterwards  in  formed  that  certain  goods 
and  monies  belonging  to  the  King  o{  Denmark  had  been 
kept  back,  the  faidThomaj Gilpin  returned  and  tookpof- 
feifionofthe  property  in  queftion.'^  Here  thenis^diftind 
admiflion  that  the  capitulation  operated^  and  was  intended 
to  operate  upon  the  whole  of  the  public  property ;  but 
fay  they,  fome  of  the  public  property  was  not  delivered 
up!  Whether  it  was  fraudulently  withheld,  or  whether 
it  was  left  there  for  the  purpofes  of  government,  or 
the  convenience  of  the  captor,  does  not  appear ;  byt 
fuppofing  that  it  was  furreptitioully  detained,  what  wa 
the  duty  of  the  privateer  ?  Certainly  upon  making  the 
difcover)*,  the  only  proper  courfe  was  to  take  pofleffion 
of  the  property  as  falvor  for  the  Crown,  and  to  notify 
the  circumftance.  To  fay,  that  in  this  (hort  period  of 
time,  the  capitulation  and  alLits  confequences  were 
gone  by,  while  the  inhal)itants  claimed  prote^on 
ynder  it,  and  while  this  qualified  pofTeflion  of  the 
iilandftill  continued,  is  contrary  to  all  reafon.  If  pri- 
vate individuals  Had  at  that  period  a  right  to  fhelter 
their  property  under  the  capitulation,  the  Britijh 
government  had  aifo  a  title  to  all  public  property  under 
the  fame  cq>ituiation.  It  is  clear,  that  if  the  property 
was  fraudulently  withheld,  it  ought  to  have  been  taken 
pofleffion  of  for  the  Crown  of  Great  Britain^  and  the 
private  captors  ought  net  to  have  attempted  toappro- 
priate  it  to  themfelves  by  fetting  up  a  title  of  their  own. 
It  U  hardly  neceflary  for  me  to  cater  into  the  oth^ 
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topics  ^hich  have  been  thrown  out  in  the  argument ;  TaoMBAt mt. 

but  as  they  hare  beea  touched  upon,  I  will  juft  ftatc  y^,,  ^  *< 
my  opinion,  upon  one  point,  which  is,  that  the  com*  «t9^ 
tniilions  of  privateers  do  not  extend  to  the  capture  of 
private  property  upon  land  ;  that  is  a  right  which  is 
not  granted  even  to  the  King's  fhips-  The  wordis  of 
the  third  feftion  of  the/prize  aft  extend  only  to  the 
capture  by  any  of  his  Majcily's  fliips  **  of  any  fortrqfs 
upon  the  land,  or  any  arms,  ammunition,  (lores  of  war, 
goods,  Merchandize,  and  trcafure  belonging  to  the  date, 
or  to  any  public  trading  company  of  the  enemies  of 
the  crown  of  Grtat  Britain  upon  the  land/'  Here  then 
theintcrefts  of  the  King's  cruizcrs  are  exprefsly  limited^ 
with  refpeft  to  the  property  in  which  the  captors  can 
acquire  any  intcreft  of  ihcir  own,  the  ftate  ftill  refcrv- 
Jng  to  itfelf  all  private  property,  in  order  that  no 
temptation  might  be  held  out  for  unauthorized  expe* 
dicions  againil  the  fubjecls  of  the  Enemy  on  land 
With  regard  to  private  fliips  of  war,  the  Lords  of  the 
Admiralty  are  empowercdby  the  9th  feftion,'toiflue  let- 
ters of  i:r.araue  to  the  commanders  of  any  fuch  (hips  or 
veflcl^ — for  what  purpofe?  Why  "  for  the  attacking 
and  taking  any  place  or  fortrels  upon  the  land,  or  any 
fhip  or  veffel,  arms,  ammunition,  llores  of  war,  goods, 
or  merchandize,  belonging  to,  or  poffcfled  by  any  of  his 
Majefty's  enemies," — where?  "in  any  fea,  creek; 
river,  or  haven/*  I  perfeQly  well  recolleft  that  it 
was,  the  intention  of  thofe  who  brought  this  bill  into 
Parliament,  that  privateers  fhould  not  be  allowed  to 
make  depredations  upon  the  coafts  of  the  enemy  for 
the  purpofe  of  plundering  individuals,  for  which  tea* 
fon  they  were  reftrided  to  fortified  places  and  fortreflcs, 
and  to  property  water-borne;  and,'  therefore,  althdligh 
I  am  not  fuffidently  infpjrmed  as  to  the  precife  nature 
TOL.  U  i  of 
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TiioftiiiATtv.  of  this  property,  yet  taking  it  to'bc  private  property, 

and  not  within  the  reach  of  the  capitulation^  it  it  that 
in  which  the  privateer  has  acquired  no  legal  intereft 
under  her  commiffion.     I  cannot  dilmifs  this  fubjed, 
without  at  the  fame,  time  obferving  upon  the  conduft 
of  the  perfons  concerned  in  this  privateer,  in  terms  of 
fome  difapprobation.     When  they  found  this  public 
property,  which  under  the  capitulation  enured  to  the  be- 
nefit of  the  Crown  of  Gr^at  Britain^  it  was  their  duty 
to  have  given  notice  to  the  Crown  Officers  of  th)e  iraud 
which  had  been  pradifed,  limiting  thdr  own  expeda* 
tions  to  the  intereft  which  they  would  derive  as  (alvors 
for  the  Crown.     The  only  witnefs  brought  forward  to 
Ipeak  to  the  circumftances  of  the  capture,and  the  nature 
of  the  property  is  Baron  Homptfcb^  a  releafing  witneis, 
who  was  rated  on  board  this  privateer  as  Chaplain ; 
no  one  pcrfon  has  been  produced  who  from  his  own 
knowledge  can  fpeak  to  the  nature  of  the  property. 
Upon  any  fuppofition,    I  am  of  opinion  that  th^ 
privateer  has  no  intereft,  and  I  (hall  therefore  condemn 
the  public  property  to  the  Crown  conformably  to  the 
terms  of  the  capitulation,  and  referve  the  confidera- 
don  of  the  private  property  till  it  is  claimed. 
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i*i:NSAMENTO  FELIZ,  Meoalhaens.  >»iiii., 

1809. 

^His  was  was    a  Portu^nefe  fhip,    with  a    cargo  f^JV^^/J^^ 

bdonging  to  Brltijh  and  Pcrtuguefe  merchants,  veffei  from  a 
Vhich  had  put  into  the  poTt  of  Muros  in  Spairiy  in  vichm  the 
iconfequence  of  having  fuftained  damage  on  her  voyage  S^tTn  ihrf«ftu«» 
*rem  Pernarnbuco  to  LiverpooL   The  veffel  was  brought  Jr^J^J^.^^"  **'***• 
oirt  by  the  boats  of  the  Endymion  frigate,  at  which 
time  there  were  only  four  perfons  on  board.   The  fliip 
and  cargo  were  reftored ;  but  it  appearing  that  a  con* 
iidcrable  benefit  had  been  rendered  to  the  parties  inte- 
Teftcd  in  the  property  by  this  interference  of  the  cap- 
tors,  a  queftionarofe  as  to  the  n(^ure  of  the  falvag€  to 
>which  they  were  entitled. 

Judgment. 
Sir  Wdliafn  S€ott. '^^The  'queflion  principally  agitated 
licrc  has  been,  whether  the  rcfcuing  of  this  fhip  anci    • 
cargo  is  tl  fervice  of  that  ddtription,  which  will  entitle 
the  party  to  falvage  under  the  A£l  of  Parliament.     No 
one  can  deny  that  the  property  has  been  refcued  from 
cdnfiderable  ptril  by  Captain  Cupel^  and  that  he  is  enti- 
tled to  a  remuncratioa  of  fome  kind  or  other ;  but 
it  is  contended  that  the  fervice  rendered  was  not  of  a 
military  kind,  and  that  therefore  it  is  a  matter  not 
c'ognizaUe  in  the  Prize  Court.     Now  fuppofing  it  were 
clear  that  there  really  was  no  falvage  as  of  war,  the 
effcd  of  this  objeftipn  would  only  be,  that  I  fliould 
put  the  parties  to  the  expence  of  a  new  proceeding 
in    the  Inftance  Court,    by  transfening    this  cafe  ' 

from  one  jurifdidion  to  the  other.  There  is  no 
doubt  that  the  Court  of  Adnuralty  has  a  general 
jurifdiaioa  to  rcVrard  fervices  of  this  nature,  and 
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and  that  the  party  would  recdver  by  a&ion  i&  the  In^ 
ftance  Court  y  but  then  the  proceeding  there  would « 
be  attended  with  frefli  expences.     As  the  queftiony 
therefore,  has  arifcn  incidentally  here,  the  Court  would 
be  difpofed  to  lay  hold  of  any  circumflances  that 
might  give  this  fervice  the  charafter  of  a  war  falvage, 
and  to  prefs  them  with  more  eflFeft  than  it  might  other- 
wife  do,  for  the  purpofe  of  bringing  the  cafe  within 
the  jurifdiQion,   which  has  been  already   exercifed 
upon  it;  and  taking  all  the  circumflances  together,  I 
think  there  is  enough  to  jiiftify  the  Court  in  fo  doing. 
This  (hip  was  in  the  port  of  Muros  when  the  French 
took  poffeflion  of  the  place ;  it  is  true  they  had  retired 
to  proceed  on  another  expedition,  but  they  were  not 
oriven  away,  their  hand  was  ilill  in  effedt  upon  the 
town,  and  they  had  it  in  their  power  to  return  when- 
ever they  thought  proper.     The  principal  perfons  of 
the  place  were  irt  the  French  interell,  and  entirely  dif- 
pofed to  fecond  any  attack  upon  Britijh  or  Poriuguefe 
property,  and  it  is  highly  improbable  that  they  would 
willingly  have  fuflfered  this  (hip  and  cargo,  which  they 
knew  to  be   deftined  for  England^    to  come  away 
without  moleftation.    The  French  too  were  near  at 
hand,  and  not  unlikely  to  return ;  and  under  fuch 
circumflances,  and  to  proteft  the  parties  from  further 
txpence,    I  think  I  am  not  guilty  of   any  violent 
ftraining  of  the  principle  in  pronouncing  this  a  military 
icrvice^  and  confequently,  that  the  parties  under  the 
t&  are  entitled  to  a  (alvage  of  one  eighth.  * 
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FANNY  AND  ELMIRA,  Hicks,  Maflci-.  jutyxt^ 

^His  was  an  y^;wmr/f«  veffel,  which  had  been  fold  American  t^}^ 
in  Ireland  by  the  mafter,  without  the  authority  of  ^^  t^formw 
his  owners.     He  ftated  in  an  affidvait  which  was  oirprejudirc'tJ 
given  in,   <*  that  in  confequence  of  damage  which  the  JJirty  cu'mfnr 
vcflcl  had  fuftained  by  getting  upon  the  rocks  in  Sligo  ""^^^l^J^^^*^ 
hay,  he  deemed  it  right  to  call  a  furvey,  which  was  y^*'."™^**'  **  • 
accordingly  made  by  competent  perfons,  who  reported 
that  it  would  require  1,5001.  to  repair  the  vefTel,  a  fum 
far  exceeding  her  value,  and  that  it  would  be  for  the 
intereft  of  the  concerned  to  have  her  fold.    That  in 
confejjuence  of  this  advice  the  fhip  was  advertifed  for    ' 
falci  when  Mr.  P.  Ormjby  of  Loui/vilU  in  Kentucky, 
then  u  Siigo^  became  the  purchafer  for  the  fum  of 
305 1. .    That  he  accordingly  executed  a  bill  of  £de 
for  the  ihip  to  Mr.  Ormjby^  who  by  his  defire  paid 
167 1.  3s.  pd.  into  the  hands  of  MeiTrs.  Hwn$  of  Sligo, 
the  correfpondents  of  his  owners,  and  the  remainder  * 
was  carried  to  account  between  him  and  Ormjby. 
That  Ormjby  foon  after  made  -an  offer  to'  fell  him  a 
quarter  part  of  the  (aid  veflel  at  the  price  which  he 
had  himfelf  given  for  her,  provided  the  deponent 
would  confent  to  navigate  her  agam  as  mafter,  and  to 
which  he  acceded,     'lliat  after  the  vefTel  was  repaired 
(he  proceeded  on  a  voyage  to  Ri%a^  from  whenec 
(he  was  returning  to  the  port  of  London^  when  (be  was 
captured  by  the  J)anes^  and  recaptured  by  the  HQund 
loop  of  war/^ 
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^LMXR A.  sjj.  ff/iiii^fgi  $cotU — This  is  the  cafe  of  a  rcffel  which 
July  2 1  ft,  ^  5it  prefent  in  the  poffeffion  of  the  Court,  having 
/  ■••••  been  recaptured  from  the  enemy,  and  brought  to  this 
country.  The  (hip  is  clearly  American  propeny,^ 
whoever  may  be  the  owners ,  and  the  only  queftion, 
u,  to  whom  it  (hall  be  reflored.  A  cl^m  has  been 
given  ia  by  a  Mr.  OrmJby»  an  American^  who  reprc-^ 
fents  hunfelf  as  having  purchafed  the  vefiel  at  a  pub- 
lic fale  at  Slig§^  in  Ireland '^  and  there  is  alfo  a  clain^ 
on  behalf  of  Meflrs.  Coit  and  Edwards^  of  New  Tork^ 
who  are  admitted  to  be  the  original  owners,  and  whofe 
names  appear  as  fuch  in  the  regifter  and  other  ihip-i 
'  papers.  A  fale  of  the  veflel  was  made  in  Ireland^  by 
the  mailer,  without  the  authority  of  his  owners ;  and 
it  is  contended  that  fuch  a  fale,  being  made  under  the 
preffure  of  neceflity,  will  convey  a  valid  title  to  Mr. 
Ormjbyy  the  purchafer.  But,  in  the  lirft  place,  it  mud 
be  (hewn  that  there  was  a  nsccffity,  and  then  it  rcn 
mains  to  be  confidercd  whether  it  was  fuch  as  by  law 
would  give  the  m^fter  a  ri^ht  to  fell.  That  fuch  2| 
cafe  may  arife,  [  am  not  prepared  to  deny  ;  fuppofe, 
for  inftance,  a  fhip,  in  a  foreign  country,  where  there 
is  no  correfpondent  of  the  owners,  and  no  money  to 
be  had  on  hypothecation  to  put  her  into  repair.  Under 
thefe  circumftances,  what  is  to  be  done?  the  Ihip 
may  rot  before  the  mafler  can  hear  from  his  owners  ; 
and,  therefore,  if  the  necefljty  were  clearly  (hewn, 
with  full  proof  that  every  thing  was  done  optima  jide^ 
and  for  the  real  benefit  of  the  owners,  the  Court 
might  be  difpofed  to  fuftain  a  purchale  fo  made.  There 
18  a  very  convenient  praftice  which  obtains  in  the 
Courts  of  Vice  Admiralty  xg^  Ae  Weft  Indies^  where 
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Ac  fa&  of  diftrcfs  being  proved,  the  tranfaftion  is  not  Tawst 
left  to  the  matter,  but  a  fale  is  ordered  under  the  Elmiea. 
fuperintendance  of  the  Court  itfelfc     The  legal  va*  ■• 

lidity  of  fuch  transfers  has,  however,  been  contefted  ig©^,  * 
in  the  &)urt$  of  this  country,  and  they  were  not  held 
to  be  good ;  though  the  learned  Lord,  who  prefided 
in  the  Court  where  that  decifion  took  place,  might 
perhaps  incline  to  confider  it  as  a  defe£t  in  the  law  o^ 
this  country,  that  a  pra£liCe  fo  conducive  to  the  public 
utility  could  not  legally  be  maint^ned.  In  a  cafe  of 
that  defcription,  I  fay,  ftrongly  put,  where  there  was  no 
ground  for  fufpicipn,  altiiough  I  do  not  know  that 
fuch  a  power  is  given  to  the  mafter  by  the  general 
maritime  law,  yet,  feeling  its  expediency,  this  Court 
would  ftndn  hard  to  fupport  the  title  of  the  purchafer. 
But  then  there  muft  be  the  cleareft  proof  of  the  ne- 
ccflity  J  it  muft  be  (hewn  not  only  that  the  veflel  wag 
in  want  of  repair,  but  likewife  that  it  was  imDoflibl^ 
to  procure  the  money  for  that  purpofe.  Now  in  this 
cafe,  all  that  is  faid  in  the  bill  of  fale  is,  that  tne  fhip 
had  fuflfered  fo  extremely  in  the  harbour  oi  dJigo^  tnat 
upon  a  furvey  of  her  fituation  and  ftatc,  (he  was 
condemned,  and  a  fale  for  the  benefit  of  the  concerned 
recommended.  Mr.  Ormjlyy  ftates  that,  fince  the  pur. 
chafe,  he  has  been  under  the  neceffity  of  laying  out 
upwards  of  800I-  upon  the  veflel  to  put  her  in  repair ; 
but  then,  if  jt  was  worth  his  while  to  do  all  this, 
how  does  it  appear  that  it  was  not  equally  fit  to  be 
4one  for  the  original  owners  ?  There  is  no  conftat  th*t 
the  mafter  could  not  obtain  money  for  the  replir  of 
the  vcflfel  J  On  the  contrary,  the  correfpondcnts  of  tW 
OTimeTS,  at  5//^,  declare,  that  they  did  every  thing  in 
their  power  to  prevent  the  fale,  and  were  ready  to 
ItiaS^e  any  advances  (hit  might  \m  found  necefiary, 
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FamiiV       But  the  Court  is  not  called  upon  to  determine  upon 

Jllmira,      the  validity  of  the  title,  which  may  be  matter  of  dif- 

J"^^ —    -    -    cuilion. hereafter  in  the  American  Courts ;  It  is  only 

xity '     required  to  give  poffeffion — ^and  undoubtedly,  I  ihall 
not  take  upon  myfelf  to  do  any  thing  which  might 

«  have  the  appearance  of  affirming  this  purchafe,  which 

has  been  conducted  in  a  manner  that  throws  a  great 
degree  of  fufpicion  upon  the  whole  tranfadion. 
The  h&  that  the  mafter  afterwards  became  a 
fubordinate  purchaFcr,  under  Ormjby^  of  one  fourth 
|)art  of  the  veflel,  and  at  thd  price  which  he  himfelf 
had  given  for  her,  fmells  rank  of  colluiion.  It  « 
alfo  a  very,  cxtraordiuary  circumftance,  that  the 
mafter^  who  executed  the  bill  of  fale  annexed  to  the 
claim  of  Mr.  Ormfby^  in  which  he  reprefents  himfelf  as 
having  full  authority  to  difpofe  of  this  (hip,  fays,  in 
his  anfwer  to  the  tenth  interrogatory,  that  ^*  the  fliip 
was  fold  for  the  benefit  of  the  underwriters,  and  there- 
fore no  bill  of  fale  was  made.'*  The  fhip's  regifler, 
and  all  the  papers^  point  to  Coit  and  Edwards  as  the 
owners  of  the  veflel,  and  I  have  no  hefitation  in 
xeftorinff  the  pofTeflion  to  them.  But  it  is  faid,  that 
Mr.  Ormjby  d<ies  not  objed  to  the  refUtution  of  the 
ftip  to  the  foriher  owners,  provided  he  is  indemnified 
for  the  money  which  he  had  laid  out ;  and  the  cafe 
has  been  aflimilated  to  fome  others,  in  which  a  neu- 
tral, having  purchafed  under  a' title  which  was  not 
allowed,  the  CourLhas  given  the  expences  of  amelio- 
radon.  But  thofe  were  bona  fide  purchafes,  under  a 
title  which  the  neutral  thought  to  be  good,  and  which 
afterwards  was  dilallowed,  upon  a  principle  'of  law, 
which  was  latent  to  him.  Here  I  do  not  iay  there 
was  aftual  coUufion  between  the  parties ;  but  there 
)x  that  which  wouldj  in  fome  degree^  wanant  the  fu(L 
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ptdoiu  How  any  man,  of  common  prudence,  could 
liaTe  become  a  fair  and  difintcrefted  purchafer,  under 
foch  a  bill  of  fale,  and  where  there  were  fuch  reafons 
to  doubt  the  regularity  of  the  maker's  condu6l,  is 
not  very  intelligible ;  but  if  Mr.  Ormjby  has  fo  done, 
lie  mud  look  to  the  feller  for  his  remedy.  I  certainly 
ifaall  not  refer  it  to  the  regiftrar  and  merchants  io 
report  upon  the  money  aflerted  to  have  been  laid  out 
by  Mn  Ormjby^  in  the  amelioration  of  the  veflel,  as 
owner  under  this  purchafe ;  beGdes,  the  propofition 
is  fubjedt  to  this  further  inconvenience,  that,  fuppofmg 
him  to  be  difpofed  to  relinquifii  his  claim,  to  the  veflel, 
Ae  mafter  may  difjfent,  and  prevent  his  retiring  under 
fuch  an  arrangement.  I,  therefore,  reftore  the  poflet 
iion  of  the  veiTel  to  the  perfons  appearing  by  the  re. 
gifter  and  ihip's  papers  to  be  the  oyners,  without  pre. 
judice  to  fuch  rights  as  Mr.  Ormfby^  ox  s^ny  other 
perfons,  may  have  acquired  by  purchafe,  or  otherwife 
as  fball  appear  to  the  proper  Court  of  Juitice  ia 
America. 
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SI  i\fcv,  1807. 


LUCY,  Taylor. 

'ynis  vr?i%  the  cafe  of  an  American  fhip  which  bid 
been  feized  by  the  French  at  Hamburgh,  on  ac« 
count  of  her  having  come  from  England.  The  ihip 
was  condemned  by  the  Prize  Tribunal  at  Paris^  fooa 
after  which  (he  was  purchafed  at  a  public  fak  for  her 
former  owners ;  and  the  queftion  was  as  to  the  validitjr 
of  the  purchafe  jiindcr  the  Order  in  Council^  which 
declares  the  fale  of  fiiips  by  the  enemy  to  neutrals  t6^ 
be  illegal. 

Judgment, 

Sir  William  Sc$tt. — I  am  of  opinion,  upon  the  whole, 
that  the  parties  are,  in  this  cafe,  entitled  to  reftitution« 
It  is  a  proceeding  under  the  Order  in  Council,  prohi« 
biting,  on  a  principle  of  retaliation,  the  fale  of  fiip^ 
by  the  enemy,  on  a  fuppofition  that  they  had  declared 
all  fales  of  Englijb  veflels  to  neutrals  to  be  null  iand 
Toid.     It  is  certainly  a  reftri£tion  which  is  contrary  to 
the  general  policy  of  this  country,  but  it  was  thought 
neceifary  to  countera£t  and  repel  the  injurious  effects 
of  the  rule  adopted  by  the  enemy.     When  the  caufe 
came  on  before,  I  was  inclined  to  hold  that  whatever 
hardfhips  might  arife  to  neutrals,  it  was  a  jufl:  appli- 
cation of  the  principle  of  retaliation,  and  as  fuch  the 
confequence  fhould  be  laid  at  the  door  of  the  enemy, 
At  the  fame  time  it  did  appear  to  me  to  be  extremely 
iieceflfary  not  to  carry  the  rule  one  inch  beyond  thf 
purpofe  for  which  it  was  adopted  ;  and  that  if  it  coul4 
\it  {hewn  that  the  enemy  did  act  follow  up  their  or« 

iz  4ix«uic« 
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finances  to  their  full  extent,  the  policy  of  this  coun-        The. 
try  would  fuggeft  a  correfponding  relaxation.     In  this 


caf€  the  fhip  had  been  feizcd  at  Hamburgh  by  the     y»*  »««»>, 

French^  on  the  ground  of  comiog  from  this  country, 

and  Was  fold  under  a  fentence  of  condemnation,  when 

file  was  repurchafed  by  her  former  owners.  The  Court 

felt  the  hardship  of  preventing  neutrals  from  purchaf-* 

ing  their  own  veflels,  and  therefore  fufpended  its  der 

cree  to  fee  what  was  the  e^^adt  nature  of  the  reftric* 
(ion  impofed  by  the  enemy.  On  looking  into  the 
French  Code  de  Prizes,  I  have  reafon  to  think  that  it 
was  not  a  part  of  French  policy  to  reftrid  the  fale  of 
leixemy's  prize  veflels ;  for  though  it  is  bid  down  ia' 
general  terms  in  the  ordinances  of  1 744  and  17789 
that  ihips  conflru^d  by  the  enemy,  or  fuch  as  hare 
belonged  to  an  enemy  propiietor,  cannot  be  confix 
dered  as  the  property  of  neutrals  or  of  allies,  unle& 
it  0iall  be  (hewn  that  the  transfer  took  place  before 
the  commencement  of  hoftilities;  yet  there  is  an 
arr6t  of  the  16th  Jan.  1780  ♦,  from  which  it  appears 
that  French  ihips  taken  and  fold  as  prize  by  the  enemy 


♦  Par  Particle, 7  dc  tnon  reglcment  du  a6  Juillet  1778,  concev* 
aa^t  la  navigation  des  fujets  dcs  puiifances  neutres^  j'ai  ordonn^ 
k  confifcation  des  batimens  qui  auroient  appartenu  a  mes  ennemis^ 
a  moins  qu'il  ne  fCit  juftifid  par  pieces  authentiques  qu'ils  ont  €i€ 
achet^  ayant  lea  hoftiliti^a :  La  ferme  refoluuon  ou  je  fiitt  d# 
donoer  toute  pro^ed^ion  a  la  liberty  du  commerce^  m'ayant  deter* 
mine  a  excepter  a  cette  difpofition  les  batimens  de  raes  fujets 
qui  auroient  etc  pris  et  vcndus  par  mes  ennemis ;  je  vous  fais 
cette  Icttre,  pour  vous  dire  que  mon  intention  eft,  que  Its  vaifleaui: 
Francois,  achetes  par  les  neutres  depuis  le  commencement  4]et 
lu)iblite8,  ne  puilTent  ^tre  reputes  de  bcmne  prize  quoiqu'  ilt  aient 
appartenu  a  mes  ennemis. — Lettre  du  Roi  'A*M.  L'AMIRAI^ 
^f>d$  4cs  Prizes^  ton^  %•  ?•  ^^9^ 

are 
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Ti>*         arc  not  to  be  confidercd  as  within  the  tenns  of  thefe 
,  rigorous  orders. .  Now  this  is  a  cafe  precifely  of  that 

>*  i8th,  defcription ;  the  (hip  wa3  taken  by  the  French,  and 
repurchafed  by  the  former  owner ;  and  as  I  think  it 
would  be  improper  to  carry  the  reftri£tion  further 
than  the  enemy  has  done,  unlefs  the  captor  can  fliew 
that^  more  rigid  rule  has  been  applied  by  the  modera 
Government  of  France,  I  (hall  reftore,  gitiag  them 
their  expcnces.  * 


7^  i8th,  FORSIGHEID,  Willedibn. 

»eaciiof  T^  ^^^  ^^^  ^^  allegation  had  been  given  in  oif  be- 

i^*^***?-.":,     -■■  half  of  the  fleet  under  the   orders   of  Admiral 

CJun  of  j«int 

***'*?  r  « *  Hickfm,  fetting  forth  a  claim  of  jomt  capture.  The  al« 
ateitiM),  ib«  '  legation  ftated,  "  that  Admiral  Dick/on  having  received 
wkhul*the  pifr-  orders  to  proceed  with  the  fquadron  under  his  conu 
Eifiid  uriHce.**''  mand,  for  the  purpofe  of  forming  the  blockade  of  the 

Texel  \  he  judged  it  neceflfary,  for  the  better  execution 
of  the  fervice,  that  a  clofer  blockade  (hould  be  e(Fe&ed 
with  the  view  of  intercepting  any  vefTels  that  might, 
from  their  fmall  di'aught  of  water,  be  able  to 
keep  clofe  in  (hore,  and  thereby  evade  the  vigilance 
of  his  fquadron.  That  by  a  certain  order  in  writing 
Under  his  hand,  he  dire&ed  Captain  Smith  oi  I£s 
Majefty's  (Iiip  America,  with  fome  other  ve(rel8,  to 
cruize  between  the  Hake/and  and  Camperdown,  taking 
care  ftriftly  to  watch  the  motions  of  the  enemy,  and 
to  join  him  occafionalty  for  the  purpofe  of  communis 
eating  intelligence  of  any  movements  made  by  them« 
That  Captain  Smith  was  at  the  fame  time  esprefsly 

ordered 

^  The  captor  wai  unablt  to  {h«w  that  any  other  rale  had  beta 
applied  by  the  prefent  Frenth  GoTenuncnti  axid  coiiequeRUy  tht 
f^ftittttioB  pafied  uadcr  thit  decree. 


HIGH  COURT  OF  ADMIRALTY.  1 15 

vitrei  carefully  to*avoid  being  at  fuch  a  dittance  as  to         The 
prevent  his obfcrvmg  fignals made  from  the  fleet.  That       ..  , 

fbme  (hort  time  afterwards.  Admiral  Dick/in^  by  an     7*^y  it^K  , 
order  in  writing  of  the  fame  tenor,  dircfted  Captain 
Bligb  of  His  Majcfty's  (hip  Direffor^  to  take  the  ftation 
of  tne  America  J  and  perform  the  fervices  above  men- 
tioned with  the  then  detached  fhips.     That  in  confe- 
qoence  ci  the  afotefaid  orders,  His  Majefly's  fhips 
DirtSar,  Veteran.zxkA  Latona^  with  the  Hazard  Cutter, 
were,  in  the  morning  of  the  fourth  day  of  May  1 799, 
off  the  mouth  of  the  TexeL  and  between  the  reft  of  the 
fleet  and  the  fliore,  and  were  ading  in  concert  and  co- 
operating with  the  reft  of  the  fquadron  under  Admi- 
ral Dukfon.    That  from  day-light  till  half  pad  five 
o'clock  in  the  faid  morning,  they  were  in  fight  of  the 
fleet  at  the  diftance  of  about  five  or  fix  miles,,  and  / 

ftanding  in  on  diffe!rent  tacks  towards  the  enemy's 
fliore,  but  were  ipon  after  loft  fight  of,  until  abou(  a 
quarter  paft  nine  o'clock,  by  reafon  of  an  intervening 
hazineli.  That  between  the  faid  hours  of  half  paft 
five  and  nine  the  faid  detached  fhips  met  with  and 
detained  the  Forjigbeid^  and  four  other  fhips,  for  which 
the  fleet  had  been  watching  fome  days.  That  at  the 
timt  of  captur&'the  fleet  were  not  at  a  greater  diftance 
ib&a  ten  or  twelve  miles  from  the  in-fhore  fquadron, 
and  were  fufficiently  near  to  have  heard  the  report  of 
die  gims,  had  any  refiftance  been  made,  and  to  have 
immediately  joined  in  battle.  That  if  at  the  time  of 
capture  the  fleet  was  not  in  fight,  it  was  caufed  by  the 
intervening  hazinefs  of  the  weather,  as  the  detached 
ihips  could  not  have  been  in  any  fituation  between 
the  fleet  and  the  fhore,  without  at  the  fame  time  being 
in  fight,  if  the  weather  bad  been  clear.  That  between 
mat  mi  tep  the  detached  Ibipg   again  appeared  in 

fight^ 
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Ju/y  28ch, 
1809. 


light  \vith  the  veflels  they  had  brought  to^  and  at  deveJi 
joined  the  reft  of  the  fquadron,'* 


Judgment* 

Sir  William  Sc of L^thh  cafe  hcfs  been  depending  t- 

great  length  of  time,  in  order  to  receive  the  benefit  of 

the  judgment  of  the  Superior  Court  in  the  crfe  of 

Urdf,  iS  jMfy,  the  Nordjierriy  which  has  lately  been  decided.     In 

that  cafe  the  pri2;e  was  not  taken  for  a  bteach  of 
the  blockade  oiCadi%^  from  which  port  flie  wait  coming 
out  at  the  time,  the  fleet  not  being  ftationed  there  for 
the  purpofc  of  preventing  the  egrefs  of  merchant  veStls^ 
but  to  watch  the  enemy's  fleet,  which  was  then  in  a  • 
ftate  of  preparation  for  fea.     The  cafe  therefore  re* 
folved  iifelf  into  a  mere  qUeftion  of  property  not  in* 
volving  any  queftion  of  breach  of  blockade,  and  it 
was  held  that  the  reft  of  the  fleet  were  not  entitled  to. 
fliai»  in  the  proceeds  of  the  cargo  which  was  fo  con* 
dcmiled,  as  the  capture  was  not  within  the  purpofes  for 
which  they    were  aflbciated  ;  from  which  it  fliould 
feem  to  follow,  that  fhips  captured  for  a  breach  of 
blockade  would  be  the  joint  prize  of  the  whole  fleet 
employed  on  that  fervice.     On  admitting  the  allega^ 
tion  in  this  cafe,  I  bid  it  down  as  a  principle, that  there: 
tvias  in  the  nature  of  fuch  an  aflbciation  a  unity  and 
identity  of  fefvice,  that  formed  a  juft  foundation  fot^ 
joint  iniereft  in  prizes  taken  for  the  violation  df  block** 
^  ade,  becaufe  it  could  not  be  fupported  without  uBity . 
of  operation*     The  aflbciation  formed  the  blockade^ 
which  could  not  exift  without  it.     It  remains,  thereof 
fore,  for  me  to  confider  whether  the  evidence  id  fuch 
as  to  bring  the  cafe  within  the  principle ;  and  I  am  of 
opinion  that  it  does.    It  appears  that  thia  prize  wW^ 
captured  by  certain  veffels  belonging  to  the  Attt  of*- 

Adimr^l  Dick/on^  which  he  had  feat  clofe  ia  £hore  for 

the 


/ 
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Ae  purpofe  of  ezecudnir  the  duty  of  the  blockade  ia         The 
m  more  effedual  manner,  wth  exprcfs  orders  to  avoid  .._«.....«, 
bdng  at  fuch  a  diftancc  as  to  be  out  of  fight  of  his  fig-      3^^  **^^  ' 
nals«     From  day-light  till  half  paft  five  o'clock  on  th? 
morning  of  the  capture,  they  were  in  fight  of  the  fleets 
but  were  foon  afterwards  obfcured  by  an  intervening 
bazinefs  of  the  weather,  and  were  not  feen  again  till 
about  a  quarter  paft  nine,  having  in  the  interval  made 
die  capture  in  queflion.     It  is  admitted  in  the  anfwers^ 
diat  thefe  fliips  were  affociated  in  the  fame  fervice  of 
blockade,  and  that  in  the  execution  of  that  fervice 
ibme  were  ftationed  clofe  in  fhore,  and  others  at  a  dif- 
tance,  further  out,  and  that  this  prize  was  taken  npt   ' 
only  during  the  affociation  of  the  fquadron  for  this 
|jurpof(^,  but  for  a  breach  of  the  blockade ;  and  there- 
fore, upon  the  principle  which  I  laid  down  upon  the 
adnuffion  of  the  allegation,  I  am  boilnd  to  pronounce 
that  the  whole  fleet  muil  be  entitled  as  joint  captors* 
hjissaxA  Dickfon^  who  gave  the  orders,  appears  to^ 
think  that  the  capturing  ihips  were  detached  from  the 
reft  of  the  fquadron ;  but  they  were  not  fo  in  the  iegal 
|enfe  of  the  word,  which  implies  not  merely  a  local 
fqparation,  but  that  the  ihips  are  fent  off  upon  fomc 
other  fervice.    Here  all  the  ihips  of  the  fleet  were  a£(* 
ing  together  for  the  iiune  purpofe,  and  coa&queotly 
ilU^  ar$  oiually  entitled* 
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n^jp  npHis  was  a  Dansjh  Ihip,  which  with  feyeral  others 

^itcid  in  the^  h^d  bctii  fcized  bj  Admiral  Berkley  in  the  Ta,^» 

nuai  ^/r'^/'!? ;  on  the  24th  of  Feb.  1 809,  and  fent  to  England  for  ad« 

ibr  hi'  (hare  in  judication.  In  thc  firft  inftancc  a  claim  of  territory  had 

prti'^cfed'^-J-r  becn  advanced  by  thc  Portugue/e  Conful,  but  that  was 

!lrth?con'vr«-'  withdrawn,  antl  the  queftion  now  arofe  upon  a  claim 

xtfn  of  cimtrm,  ^^ich  had  been  given  in  on  behalf  of  the  mafter  for 

-■•t  admitted.  ,,,  r   t^     n  *      -l*  oi 

three  eighth  parts  of  the  ihip,hi6  property,  as  protetted 
under  the  16th  article  of  the  Convention  ofCinfrm. 
'i<H  »8o8.  The  article  provides  "  that  all  fubjefig^of  jpr^ii^,  or  of 
powers  in  friendfhip  or  alliance  with  France^  domicili- 
ated m  Portugal^  or  accidentally  in  the  country,  fliall 
be  protefted ;  their  property,  of  every  kind,  moveable 
and  immoveable,  fliall  be  refpeded }  and  they  (hall 
be  at  liberty  either  to  accompany  the  French  anny  or 
to  remain  in  Portugal.  In  either  cafe  their  igTop&tf 
is  guaranteed  to  them,  with  the  liberty  of  retaining  or 
of  difpofmg  of  It,  and  of  pafling  the  produce  of  the  fate 
thereof  mto  France^  or  any  other  country  where  they 
may  fix  their  refidence,  the  fpaqp  of  one  year  bemg 
allowed  them  for  that  purpofc.  It  is  (iiily  tmderftood^' 
that  fhipping  i^  excepted  from  this  arraogementt  only 
however  in  fo  far  as  regards  leaving;^  the  port,  and  that 
none  of  the  ftipulations  above  mentioned  can  be  made 
the  pretext  of  any  commercial  fpeculation/'  It  Wat^ 
ftated  in  the  claim,  that  the  ihip  entered  the  port  of 
Lijbon  fome  time  in  Auguft  1 807,  prior  to  the  decbi« 
ration  of  hollilities  on  the  part  of  Englfmd  againft 
Denmark^  uid  aUb  prior, to  the  occupation  of  Lj/^ 

by 
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by  the  Trench^  and  that  (he  remained  there  unmolelled        tt* 

FoVGB    Ti 

until  fhe  was  feized  by  Admiral  Berkley.  '_ 


OSf  AS* 


On  behalf  of  the  Claimants — A  letter  from  Admiral 
Cotton,  who  commanded  off  the  Tagus  inAuguJl  1 808, 
was  relied  on  to  fliew  that  he  had  not  afted  againfl  thefe 
veffels  after,  or  in  confequence  of  the  Convention  ofCin^ 
tra;  and  it  was  contended  generally, that  as  thefe  jD/772J/& 
Maflers  were  the  fubjcfts  of  a  power  in  amity  with 
Prance,d.nd  accidentally  in  the  country,they  came  fairly 
ivithin  the  fimple  conftruftion^  of  the  trejity,  and  were 
entitled  to  protedion  under  it  fo  long  as  they  remained 
in  port*  That  the  only  exception  with  refpeft  to  fhip* 
ping  related  to  their  quitting  the  port,  and  that  it  was 
clear,  from  the  exception^itfelf,  that  property  of  that 
defcription  was  within  the  intent  and  meaning  of  the 
contfading  parties. 

Fat  fhe  Captori— It  was  tifged  that  the  provlib  as 
^o  Slipping  muft  be  taken  with  reference  to  the  con- 
text, and  could  have  this  meaning  only  ;  that  if  any 
t)erfons  included  in  the  preceding  part  of  the  article 
hs^pened  to  be  poffcffed  of  any  property  in  (hipping, 
the  protection  Ihould  alio  extend  to  that  defcription  of 
their  property.  That  the  article  evidently  referred  to 
fuch  perfons  as  were  adherents  to  the  French  caufe  in 
Portugal^  and  not  to  perfons  going  there  on  othet 
grounds  and  with  other  views.  That  the  pefmiflion 
to  difpofe  of  the  property,  and  to  pais  the  proceeds 
into  France,  or  any  other  country  where  they  might 
fix  their  refidence,  {hewed  that  the  article  was  not  iA« 
tended  to  apply  to  this  defcription  of  perfons.  That 
it  was  an  interpretation  fufficiently  large  to  admit  that 
St  extended  to  all  perfons  holding  connection  with  the 

YCL,i«  1;  French 


July  iqth, 
1S09. 
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The        French  during  the  time  they  were  in  poffeffion  of  the 

jowi  >iiAs.  country,  and  could  aot  be  extended  to  cafes  not  in  the 

July  £9th,     contemplation  of  the  contrafting  parties,  nor  within 

'  ^'       the  found  interpretation  of  the  words  employed  in  the 

inftrument  which  they  had  conftixided. 

Judgment. 
Sir  William  ScotU — ^I  am  called  upon  to  decide  tMs 
quefUon,  and  every  confideration  of  public  policy  and 
of  tendernefe  for  the  parties  interefted,  makes  it  proper 
for  me  not  to  delay  giving  the  opinion  of  the  Court 
upon  the  legality  of  the  claim,  which  has  been  fub- 
mitted  to  its  con fl deration.     In  the  firft  inftance,  a 
claim  was  given  by  the  P^rtuguefe  Government  for 
thefe  veffek,  as  having  been  taken  in  violation  of  the 
territorial  rights  of  that  nation.    But  it  has  been  with- 
'    drawn,  and  confequently  there  is  an  end  of  any  pro-r 
Ceftion  which  thefe  Danes  can  derive  from  a  preten- 
flon  fo  introduced,  it  being  an  eftabli(hed  law  that 
the  claim  of  territorial  right  can  be  advanced  only  hf 
thofe  to  whom  the  territory  belongs  ;  the  fubjeds  of 
other  ftates  can  do  no  more  than  refer  themfelves  for 
redrefe  to  the  neutral  power  under  whofe  rights  they 
hoped  to  find  proteftion.     The  parties,  however,  have 
fet  up  a  claim  under  the  ftipulations  of  the  Convention 
'  of  Cintray  which,  it  is  affumed  are  applicable  to  the 
property  of  thefe  Danifh  Mafters  of  veffels.  Now  I  think 
there  is  a  queflion  preliminary  even  to  this,  namely—- 
.        whether  the  ftipulations  of  a  treaty  can  be  fet  up  bjr 
thofe  who  were  not  parties  to  it.     The  French,  who 
were  parties  to  the  treaty,  might  undoubtedly,  thougk 
they  are  enemies,  contend  for  that  conftrufiHon  which 
they  might  alledgq  wa$  in  the  intent  and  meaning  of 
ihe  contrafting  parties  at  the  time,  and  they  have  a 

right 
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dght  to  demand  the  application  of  the  treaty  fo  con-        Tbt 
ftrued,  to  thofe  perfons  on  whom  they  meant  to  can*  J^^°'  Jo'i^y* 
fer  protedlion.    But  whether  others  who  have  no  rights     >/y29tb, 
as  parties  to  ths^t  treaty,  but  who  are  indireftly  benefit-       *  ^^ 
ted  by  it,  are  competent  to  contend  for  its  ftilfilment 
iis,  I  think,  more  than  doubtful.     Taking  it,  however^ 
that  thefe  Danifi    mafters  are  competent  to  daim 
under  the  treaty,  the  queftion  then  is^  whether  the 
conftru€tion  here  contended  for,  jls '  that  which  the 
Court  would  be  warranted  in  adopting.    For  although 
the  Court  might  be  difpofed  to  put  a  favourable  inter- 
pretation upon  the  articles  of  the  treaty,  it  is  bound  to 
jconflrue  them  according  to   their  natural  and  fair 
meaning,  and  not   to  impofe  upon  the  contraSing 
panies  ftipulations,  which  were  never  jin  their  contenv- 
platiom     Tl^e  bufinefs  of  the  Court  is  to  expound  and 
.explain,  not  to  frame  original  treaties.     Now  it  is  a 
feature  of  the  Convention  of  Cintra^  very  illuftrative 
of  its  real  charafier,  that  it  is  a  treaty  for  the  military 
evacuation  of  Portugal  by  the  French  army,  and  that 
the  parties  to  it  are  the  commanders  of  the  refpeftive 
armies.     That  is  a  circumftance  which   impreffes  a 
ftrong  conviftion  that  this  treaty  has  no  direfl:  refer- 
,ence  to  maritime  interefts,  and  ought  not  to  receive 
fuch  an  application,  unlefs  it  is  diftinflly  expreffed.  If 
.there  are  any  articles  pointing  to  the  immunity  of  thefe 
veffels,  the  Court  would  be  inclined  to  give  them  full 
cfftft,  and  not  to  conftrue  them  with  a  punftjlious 
hefitation  and  fcrupuloiity,  refpefting  the  competence 
of  the  s^uthority  under  which  they  ^txt  framed.    But  in 
.general,  the  fad  that  it  was  drawn  up  by  military  per- 
fons, and  for  great  military  purpofes,  does  give  the  >    ^ 
treaty  a  charafter  which  is  ufeful  as  e^pofitory  of 
Jts  true  meaning.    The  maritime  department  was  fepa- 
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The         rate  and  diftina,  and  undei;  a  diftinft  authority  ;  un- 
J0II38  joiiAs.  j^^^^  therefore,  there  are  articles  that  to    cxprefsly 

jtfy  29th,     point  to  maritime  ohjefts,  it  is  reafonable  to  conclude 
*  ^^'        that  they  were  not  in  the  contemplation  of  the  parties 
themfelves.     Taking  that  as  a  feir  rule  of  expofition, 
I  am  to  confider  the  effeft  of  the  1 6th  article  of  the 
treaty,  als  applied  to  the  claims  of  the  matters  of  thefe 
Danifh  veflels,  which  were  lying  in  the  Tagus  at  the 
time ;  and  it  would  certainly  be  a  fingular  circum- 
ftance  if  the  French  Generals  had  ftipulated  for  the 
proteftion  of  the  property  of  thefe  perfons  who  hap- 
pened to  be  upon  the  fpot,  amounting  only  to  a  fmall 
part  of  the  veflels,  without  making  any  provifion  for 
the  remaining  parfs  of  thofe  veflels, which  were  equally 
the  property  of  the  allies  of  France^  though  not  per- 
fonally  inPortugal  ^i  that  time.  Thewords  of  the  article 
are  thefe,  "  that  the  property  of  perfons  domiciliated, or 
accidentally  in  the  country,  fliall  be  protefted  ;**  -and 
under  this  defcription  it  is  faid,  that'thefe  perfons  are 
to  be  confidered  as  b>€lng  accidentally  in  the  country, 
and  that  therefore  they  come  within  the  provifions  of 
this  article.     The  words  are  certainly  large,  but  I  muft 
again  refer  to  what  I  before  obferved,  .that  this  is  a  treaty 
applicable   to   military   aflairs,    to  the  exclufion  of 
every  objeft   of  maritime  policy.     Under  the  tenns 
**  domiciliated,**  thefe  Danijh  mafters  certainly  do  not 
come;    do   they  then  under  the  other  defcription 
of  perfons  "  accidentally  in  the  country  ?"  If  ftefe 
words  flood  alone,  with  the  ftrong  difpoiition  I  feel  to 
give  them  the  mofl:  favourable  conftruftion,  I  (hould, 
though  not  perhaps  without  doing  fomeTiolence  to  their 
meaningjbe  inclined  to  hold  that  thefe  perfons,  being  on 
board  their  fhips  in  the  port  of  iLi/3^,might  be  included 

under  the  terms  ^^accidentally  in  the  country.'*  Ifliould 
under  that  difpofitioa  be  inclined  to  hold,  that  the 

word 
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vord  *'  accidentally"  applied  to  all  perfons  in  a  fitua-     '     Th« 
tion   contra-diftinguithed  from   domiciliated,   though  r^^^^J^^-  ^ 
perhaps  more  immediately  to  perfons  attending  on  the     ju/y  *9ih, 
armies,  or  on  vifits,  or  refiding  there  for  the  purpofes        '  *^' 
of  bufinefe,  pleafure,'  or   curiofity.      It   would    re» 
quife,   however,  all    the  indulgence,    which   I    ad- 
mit    the    perfonal   circumftances    of   the   cafe    call* 
for,  to  include  under    the    defcription,    mafters  of 
Ihips  coming  merely  to  the  port,  and  not  to  the  . 

country.  But  when  I  look  to  the  context,  I  think  it 
rcfults  in  the  cleareft  manner,  that  the  words  never  / 

were  intended  to  convey,  fuch  a  meaning  ;  for  how 
does  the  article  go  on  ?  "  That  they  fliall  be  at  liberty 
to  remain  in  Porfugaly  or  to  accompany  the  Frencb 
army."  That  is  the  alternative :  now  what  kind  of 
cpdon  is  this,  what  profpeft  doe§  the  permiffion  to 
accompany  the  French  army,  or  to  remsun  in  Portugal^ 
hold  out  to  thefe  Danijh  mafters?  They  could  only  re. 
main  by  giving  up  their  veffels  and  their  employment; 
and  as  to  following  the  French  army,  it  is  quite  ridicu- 
lous, when  applied  to  perfons  fo  circ  amftapced .  The 
article  then  goes  on  in  the  fame  ftrain,  "  that  they 
fhall  be  protefted,  and  may  be  at  liberty  to  transfer 
themfelves  to  France^  or  any  other  country,  in  which 
diey  may  wifh  to  fix  a  refidence."  Now  thefe  arc 
perfons  who  have  a  fixed  refidence  already  in  their 
own  country,  they  have  no  wifh  to  remove  to  France^ 
which  is  eivtirely  out  of  all  contemplation  with  them 
or  to  any  other  country  but  their  own  ;  they  have  no 
intention  of  difpofmg  of  their  Ihares  in  thefe  veffels, 
ftiU  lefe  of  remaining  in  Portugal.  Neither  the  one 
nor  the  other  of  thefe  alternatives  can,  without  a  ludi- 
crous  pcrverfion  of  the  terms,  be  applied  to  thefe  per- 
fons,  or  to  the  property  of  mafters  of  veffels,  who  come 
to  the  port  only  to  go  back  again,  and  it  is  evident 
that  they  were  wholly  out  of  the  view  of  the  con. 
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the      .  trafting  parties.     Then  follow  the  words  "  (hippinc:  i* 

J«nokJosiai.    .11,,,.,.  .  ,  t  -  f    ,  .    «;      , 

,- included     m  this  article,  which  has  very  juftly  been 

Juty^  X9th,  defcribed  as  clouded  in  feme  of  that  obfcurity  which 
hangs  over  no  fmall  portion  of  this  treaty.  But  I  do  not 
underftand  ihofe  words  as  enlarging  the  defcription  of 
perfons meant  to!be  benefited.  The  interpretationwhich 
I  put  upon  the  words  is  this,  there  are  a  great  number 
of  foreign  merchants  refiding  at  Lijbon^  many  of  whom 
are  poffeffed  of  fhipping,  and  the  ftiips  of  fuch  perfons 
who  are  themfelves  protefted  by  the  preceding  parf 
of  the  article  to  which  thefe  words  muft  refer,  are  to 
be  protefted  alfo  ;  it  being  ftipulated  that  if  they  fend 
the  fhips  out  to  fea,  they  fhall  not  carry  off  their  pro- 
perty without  being  under  the  view  of  thofe  who  have 
a  right  to  guard  againft  any  abufe  of  the  indiilgence. 
Under  thefe  confidgrations,  and  not  without  confider* 
^ble  pain,  I  feel  myfelf  bound  to  conftrue  the  treaty 
in  a  manner  unfavourable  to  the  claimants,  and  to 
hold  that  it  does  not  extend  to  the  proteftion  of  their 
property  in  thefe  veffels,  which  I  am  faiisfied  was  not 
within  the  view  of  the  perfons  who  framed  the  conven- 
tion.  There  are  circumftances  in  the  cafe  which  entitle 
this  unfortunate  clafs  of  men  to  the  utmoft  indiilgence 
from-  thofe  who  may  be  ultimately  benefited  ;  but  at 
prefent  it  is  my  public  duty  to  pronounce  that  their 
property  in  thefe  veffels  are  not  proteSed  under  the 
treaty. 
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ELEANOR,  Hall.  Mu.nd, 

Judgment. 

CiR  fViUiam  Scott. — This  is  an  appeal  from  a  fentence  Appwi  hom 
pronounced  by  the  Judge  of  the  Vice  Admiralty  demning  ihip 
Court  at  Halifax,  condemning  this  (hip  and  cargo  for  ^[^^^^ 
an  alledged  breach  of  the  Navigation  Laws.  A  libel  ^*^*' 
was  given  in  on  behalf  of  the  feizor ;  reciting  in  the 
firft  article  the  7  &  8  W.  III.  ch.  22.  fee.  2.  by  which' 
it  is  provided,  '*  that  after  the  20th  day.  of  March^ 
"  in  the  year  of  our  Lord  1698,  no  goods  or  mer- 
**  chandizes  whatfoever  fhall  be  imported  into,  or 
exported  out  of,  any  colony  or  plantation  in  ^Jia^ 
Africa^  or  America,  belonging  to  His  Majefty,  or  in 
his  pofTeffion,  or  which  may  hereafter  belong  unto 
or  be  in  the  poffeflion  of  His  Majefty,  his  Heirs  or 
SuccelTors,  or  fhall  be  laden  in  or  carried  from  any 
one  port  or  place  in  the  faid  colonies  or  plantations, 
to  any  other  port  or  place  in  the  fame,  in  any  other 
•'  fhip  or  bottom,  but  what  is  or  fliall  be  of  the  built  of 
England,  or  of  the  built  of  Ireland^  or  the  faid  coIo- 
nies  or  plantations,  and  wholly  owned  by  the  people 
**  thereof,  or  any  of  them,  and  navigated  with  the 
"  mafters  and  three  fourths  of  the  mariners  of  the 
**  faid  places  only,  under  the  pain  of  forfeiture  of 
fhip  and  goods ;"  and  again,  ^*  that  all  fhips  coming 
into  or  going  out  of  any  of  His  Majcfty's  plantations 
and  lading  or  unlading  any  goods  or  commodities* 
**  therein,  fhall  be  liable  to  the  fame  rules,  vifitations, 
^^  and  forfeitures,  as  fhips  are  liable  to  in  this  kingdom 
*•  by  13  &  14  Car.  11.  c.  1 1.**  and  a  Ifo  "  thatwhen  any 

\^  queflion  fhall  arife  refpefUng  the  importation  or 
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The         '*  exportation  of  goods  into  or  out  of  the  bid  plail« 
1,    "  taticns,  the  proof  fiiall  lie  upon  the  owner,  and  the 


Act.  zzdf      **  claimer  fliall  be  reputed  the  importer  or  owner.'* 
The  libel  then  refers  to  the  regulation  contained  in  th0 
7  Geo.  HI.  ch,  Q.  *^  that  the  mafter  of  every  fhip  or 
•'  veffcl    coming  into  or  going  out  of  any  Briiijh         \ 
*^  colcny  or  plantation,  whether  fuch  Ihip  or  vcflej         i 
*^  (hall  be  laden  or  in  ballaft  or  otherwife,  fliall  pub-         | 
^  licly,  in  the   open  Cuftom  Houfe,  to  the  beft  of 
his  knowledge,  anfwer  upon  oath  to  fuch  queftion9 
•^  as  fhall  be  demanded  of  him  by  the  CoUeftor  and 
*^  Comptroller,  or  other  principal  officer  of  the  Cuf- 
"  toms,  for  fuch  port  or  places,  concerning  fuch  fliip 
•'  or  veffel,  and  the  deftination  of  her  voyage,  and      \ 
f  *  concerning  the  goods  and  merchandize  that  fliall  or. 
*'  may  be  laden  on  board,  and  fliall  come  direftly  to 
*'^  the  Cuftom  Houfe  before  he  proceeds  with  his  veflel 
"  to  the  place  of  unlading,  and  make  a  juft  and  true 
^*  entry  upon  oath  of  the  burthen,  conients,  and  lad- 
**  ing  of  fuch  fliip  or  veflel,  n  ith  the  particular  marks, 
**  numbers,  qualities,  and  contents  of  every  parcel  of 
*'  goods  therein  laden,  to  the  beft  of  his  knowledge ; 
**  alfo  where  and  in  what  port  flie  took  in  her  lading, 
**  of  what  country  built,  how  manned,  who  was  her 
*  mafter  during  the  voyage,  and  who  are  the  owners 
**  thereof."   The  8th  Geo.  Ill-  ch.  22.  is  next  referred 
to,  which  provides,  "  that  all  forfeitures  and  penalties 
•*  relating  to  the  trade  or  revenues  of  the  Britijh  colo- 
**  nies  or  plantations  in  Afiicrica^  may  be  fUed  for  and 
"  recovered  in  any  Court  of  Vice  Admiralty  which 
^*  fliall  have  jurifdiftion  within  the  plantation  where 
••  the  caufe  of  fui  h  profecution  or  fuit  fliall  havo 
•^  arifen."   Then  follows  the  26  Geo.  III.  ch.  60.  ge*' 
nerally  denominated  the  Regifter  Aft,  by  which  it  ispro-* 
fided  that,  "  in  cafe  of  any  alteration  of  the  property 
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'*  in  any  fliip  or  veffcl  rcgiftered  as  a  Britijb  fhip,  there         tii* 
«  ihall  be  endorfed  on  the  certificate  of  the  Regiftry     ^"^'^°'* 
*^  before  two  witneffes,  the  town,  place,  parifli,  or      N*^.  %vA^ 
**  faftory,  where  all  and  every  perfon  or  perfons,  to         *  *'* 
**  whom  the"  property  in  any  fhip  or  veffel,  or  any 
♦'  part  thereof,  fhall  be  tr^sferred,  fhall  refide  or  be 
*^  a  member  of ;  and  the  perfon  to  whom  the  property  ^ 

**  in  fuch  fliip^r  veffel  fhall  be  transferred,  (hall  deliver 
^'  a  copy  of  fuch  endorfemcnt  to  the  perfon  or  perfons 
authorized  to  make  regiftry  of  fliips/'  ^*  That 
no  regillry-  of  Britijh  fhips  or  veffels  fliall  be  made 
in  any  port  or  place  other  than  the  port  or  place  to 
**  which  fuch  ihip  or  veffel  (hall  properly  belong,  and 
**  every  regiftry  and  certificate  granted  in  any  port 
^^  or  place  to  which  fuch  (hip  or  veffel  does  not  pro- 
**  periy  belong,  (hall  be  utterly  null  and  void ;  and 
*^  the  port  to  which  any  (hip  or  veffel  fnall  be  deemed 

"  and  taken  to  belong,  is  declared  to  be  the  pv)rt  from 
**  and  to  which  fuch  (hips  or  veffels  (hall  ufually  trade, 
**  and  at  or  near  which  the  managing.owner  or  owners 
"  ufually  refides  or  refide,  and  no  (hip  or  veffel  (hall 
«*  be  in  any  wife  entitled  to  the  privileges  of  a  Britijb 
"  (hip,  unlefs  the  owner  or  owners  (hall  have  obtained 
*'  a  certificate  of  the  regiftry  of  fuch  (hip  or  veffel,  in 
^^  the  form  defcribed  in  the  faid  laft  mendoned  fta« 
"  tute."    .**  That  when  and  fo  often  as  the  mafter  or 
**  other  perfon  having  or  taking  the  charge  or  conw 
**  mand  of  any  (hip  or  veffel  regiftered  in  manner  here- 
**  in-before  direded,  (hall  be  changed,  the  mafter  or 
^*  owner  of  fuch  (hip  or  veffel  (hall  deliver  to  the 
♦'  perfon  or  perfons  herein-before  authorized  to  make 
"  fuch  regiftry,  at  the  port  where  fuch  change  (hall 
^*  take  place,  the  certificate  of  regiftry  belonging  to 
^*  fuch  (hip  or  veffel,  who  (hall  thereupon  indorfe  and 
•rfubfcribea  memgranduumof  fuch  change,  and  (hall 
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**  forthwith  give  notice  of  the  fame  to  the  proper  officer 
^^  of  the  port  or  place  where  fuch  fhip  or  veffel  was 
-    ^Igo^**'     ",  laft  rcgiftercd  purfuant  to  faid  ftatute,  who  (hall 

**  likewife  make  a  memorandum  of  the  fame  in  the 
^  book  of  regifters  ;'*  and  alfo,  **  that  from  and  after 
•*  the  ift  day  of  Augufi  1 786,  no  (hip  or  velTcl  (hall  be 
^  deemed' or  taken  to  be  Britijh  bu:'t,  or  enjoy  the 
^  privileges  thereunto  belonging,  which  (hall  from 
•*  thenceforth  be  rebuilt  or  repaired  in  any  foreign  port 
••  or  place,  if  fuch  repairs  (hall  exceed  the  fum  of  (if* 
"  teen  (hillings  for  every  ton  of  the  (iaud  (hip  or  yc(rel, 
^  according  to  the  admeafurement  thereof,  unle(s 
•'  fuch  repairs  (hall  be  neceflary,  by  reafoo  of  extra* 
•*  ordinary  damage  fuftained  by  fuch  (hip  or  veffcL" 
The  next  (latute  recited  is,  the  28  Geo.  III.  ch.  6. 
where  it  is  faid,  '^  that  no  goods  or  commodities  what^ 
•*  ever  (hall  be  imported  from  any  of  the  territories 
•^  belonging  to  the  United  States  of  America^  into  the 
**  province  of  Nova  Scotia^  under  the  penalty  of  the 
•*  forfeiture  thereof,  together  with  the  (hip  or  veflel 
*'  importing  the  fame,  with  all  her  guns,  furniture, 
'^  ammunition^  tackel,  and  apparel ;''  and  it  concludes 
with  this  general  pro  vifion,  "  that  every  forfeiture  (hall 
*^  be  recovered  in  fuch  courts  and  by  fuch  ways,  and 
**  the  produce  thereof  applied  in  fuch  manner,  and  to 
*'  fuch  ufes,  as  any  forfeiture  refpefting  the  cuftoms 
'*  may  now  be.fued  for,  either  in  this  kingdom,  or  in 
**  any  of  His  Majefty's  dominions  in  North  America^ 
*«  or  the  Wcjl  Indits.^*  Then  follows  the  (latute  34 
Geo.  III.  ch.  68.  fee.  22.  which  provides,  "  that  after 
^^  the  expiration  of  fix  months  from  the  conclufion  of 
<*  the  war,  to  be  notified  in  the  manner  in  the  &id  aft 
^*  fpecified,  no  fhip  or  veifel,  which  is  or  (hall  be 
•*  regiftered,  or  which  is  by  law  requnred  to  be  regif- 
.  ^*  tered  as  a  Brityh  (hip  or  veflel  in  any  of  the  ports  of 
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*^  Great  Brhainy  Guern/ey,  Jerfey,  the  I/le  ofMan^  The 
**  or  any  of  the  colonies,  plantations,  or  territories  ^_11U[!1 
^'  Ixlonging,  or  which  *may  hereafter  belong  to  His  N^^tid^ 
'^  Majefty,  fhali  be  navigated  but  by  a  mafter  and 
•'  three-fourths,  at  leaft,  of  the  mariners  Britijb  fub- 
**  jeds ;  and  alfo,  that  if  any  goods,  wares,  or  mer- 
**  chandize,  Ihall  be  imported  or  brought,  exported 
*^  or  carried  coaftwife,  contrary  to  the  provifions  of 
**  this  aft,  or  any  of  them  ;  or  if  any  fhip  or  veffel 
^^  ihall  fail  in  ballafl,  or  ihall  fail  to  be  employed  in 
**  fiihing,,or  being  required  to  be  manned  or  navi* 
"  gated  with  a  mafter  and  certain  proportion  of  Britijh 
^^  mariners,  ihall  not  be  manned  and  navigated 
**  according  to  die  provifions  of  this  aft,  fuch  fhip  or 
**  veffel,  with  her  guns,  furniture,  ammunition,  tackle, 
**  and  apparel,  and  all  the  goods,  wares,  and  mer- 
*^  chandize,  on  board  the  fame,  (hall  be  forfeited.*' 
And,  further  ^*  that  from  and  after  the  i  ft  day  oi March 
^  1795,  when  any  transfer  of  property  ihall  be  made 
*'  in  any  British  fhip  or  veffel,  while  (he  is  upon  the 
"  fea,  on  a  voyage  to  a  foreign  port  or  ports,  the 
*^  mafter,.  if  privy  to  fuch  transfer,  ihall  proceed  di-^ 
^  redly  to  the  port  for  which  the  cargo  on  board  ig 
^^  deftined,  and  (hall  proceed  from  fuch  port  to  the 
'*  port  of  His  Majefty 's  dominions  to  which  ihebelongs^ 
'^  or  in  which  (he  may  be  legally  regiftered,  and  fuch 
^^  ihip  may  take  on  board,  in  the  port  for  which  her 
^  original  cargo  was  deftined,or  any  in  other  port  bdng 
^*  in  the  courfe  of  her  voyage  to  the  port  where  ihe 
*^  may  be  regiftered  de  novoy  fuch  cargo,  and  no 
'•  other  as  ihall  be  deftined,  and  may  be  legally 
•*  carrifsd  to  the  port  in  His  Majefty's  dominions  to 
**  which  ihe  belongs,  or  in  which  (he  may  be  legally 
^  regiilered  de  novo\  on  failure  whereof  fuch 
•«  ihip  or  veffel  ihall,  to  all  intents  and  purpofes,  be 
^*  from  thenceforth  confidwred  and  deemed,  and  taken 

'^to 


j^O  CASES  DETERMINED  IN  THE 

Tbc         <^  to  be  a  foreign  fhip  or  veffel,  and  fhaU  not  be  again 
LiAWK,     ^^  regiftered  and  be  entitled  to  the  privileges  of  a 


-W»w.22d,  «^  Britijh  Ihip,"  And  it  is  alfo  provided,  **  that  every* 
**  "  forfeiture  incurred  by  faid  aft  may  be  fued  lor, 
•*  profecuted,  and  recovered  in  the  fame  way  that  any 
"  forfeiture,  incurred  by  any  law  refpefting  the  Reve« 
•*  nue  of  Cuftoros  may  now  be  fued  for,  profecuted, 
**  and  recovered.**  Thefe  are  the*  ftatutes  relied  on 
in  the  libel  by  the  feizor,  and  the  alledged  grdunds  of 
feizure  arc,  "  that  this  flup  imported  a  cargo  of  to- 
**  bacco,  and  other  articles,  into  Halifaxj  from  Bah 
timore^  or  fome  other  port  or  place  in  the  United 
States,  under  pretence  that  the  (hip  was  proceeding 
on  a  voyage  from  Baltimore  to  the  Ifland  6[  Antigua 
*'  in  the  Vlejl  Indies^  but  was  obliged  to  put  into  the 
*'  port  of  Halifax  in  diftrefs,  when,  in  point  of  faft, 
**  the  faid  fchooner  was  not  obliged  to  put  into  the 
faid  port.  That  Charles  Hallj  the  claimant,  who 
dcfcribes  himfelf  as  a  Britijh  fubjcft  and  merchant, 
•*  belonging  to  Paramaribo^  in  the  Britijh  colony  of 
•^  ^ Surinam y  was  not  a  Britijh  fubjeft  refiding  at  Fa^ 
**  ramaribOj  nor  was  he  the  mafler  or  owner  of  the 
♦^  veffel ;  that  the  veffel  was  not  qualified,  according 
•*  to  law,  to  trade  to  or  from  a  BritiJIj  colony,  with 
**  all  the  privileges  of  a  BritiJIj  fliip  ;  and  that  Hall^ 
**  when  he. reported  his  veffel,  refufed  to  anfwer, 
<*  upon  oath,  fuch  queftions  as  the  CoUedor  and 
'*  Comptroller  of  the  Cuftoms  were  bound  to  de* 
**  mand  of  him  concerning  the  veffel  and  the  gooda 
<«  laden  onboard.  That  neither /fo//,  nor  any  other 
"♦*  perfon,  as  the  matter  of  the  fchooner,  from  the 
♦*  time  of  her  arrival,  on  the  i8th  of  Juney  until  the 
•*  feizure  thereof,  on  the  2  2d  of  June  following,  made 
♦*  any  entry  or  report  on  oath  concerning  the  faid  vef- 
^*  fel  and  her  cargo.    That  Hall  did  not  appear,  by 
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^*  the  certificate  of  the  regiftry  of  the  fchooner,  to  be  The 

*^  either  the  mafter  or  owner,  neither  did  it  appear,  , 

"  by  indorfement  or  otherwife,  who  the  true  owners       ^^-  "^i 
'*  cr  mafter  were ;  that  by  the  certificate  of  the  re- 
<fi  giftiy,  which  was  granted  at  the  Cuftom  Houfe  at 
"  Halifax,  May  2ift  1806,  it  appeared  that  Henry 
*«  Taylor  J  of  Halifax,  was  the  fole  owner,  and  that 
«*  James  Elmjlie  was  the  mafter.     That  the  faid  Henry 
"  Taylor  and  James  Elmjlie^  in  the  month  of  May 
«*  preceding  the  feizure,  required  the  original  regiftry 
*«  of  the  veffel  to  be  cancelled  at  the  Cuftom  Houfe 
<*  in  Halifax,  the  faid  Henry  Taylor  being  no  longer 
**  owner  of  the  faid  veffel ;  that,  to  obtain  the  dif- 
**  charge  of  the  faid  Henry  Taylor's  bond>  upon  which 
"  the  regiftry  was  made,  the  faid  James  Elmfiie  did 
"  deliver  in  a  copy  of  a  bill  of  fale,  certified  by 
*«  William  Weod^  Efq.  His  Majefty's  Vice  Conful  for 
«  the  State  of  Maryland,  whereby  it  appeared  that 
"  the  faid  fchooner  Eleanor  hzd  been  fold  at  Baltimore^ 
"  in  the  Uniied  States  o(  America,  for  the  fum  of 
cc  /.600.  fterling,  to  Charles  Hall,  then  ofBaltimoref 
**  fince  which  time  the  fchooner  Eleanor  was  no  longer 
'«  confidcred  as  a  Briiijh  veffel,  on  the  regiftry  of  the 
"  port  of  Halifax,  but  was  a  Britijh  veffel  fold  in  a 
**  foreign  port.     That,  neverthelefs, .  the  faid  Charles 
"  ^Hall  was  trading  from  a  foreign  port  to  a  Britifh 
<*  colony  with  the  faid  veffel,  and  navigating  her  as  a 
"  Briiifh  ftiip,  in    the  name  of  her   former  Britijh   . 
"  owner  and  mafter,  thereby   concealing  the  true 
«  ownerfhip  of  the  faid  veffel.     That  the  faid  veffel^ 
^'  at  the  time  of  feizure,  was  not  purfuing  a  direft 
**  courfe  as  a  Britijh  (hip  fliould  do,  to  the  port  to 
«  which  flie  belonged,  or  to  any  other  port  in  which 
**  ihe  might  be  regiftercd  de  novo  as  a  Britijh  fhip. 
*^  That  the  cargo  laden  on  board  was  not  deftined  to 
f  *  fuch  port,  nor  could  it  legally  be  carried  on  board 
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The         «  thefaidvefleltoanyportinHisMajefty'sdominiofiiir, 
,  **  in  which  the  faid  veffel  could  be  legally  regifterei 

Nov.  \id,  ««  That  the  faid  veffel  was  engaged  in  trading  from  a 
•*  *^  foreign  port  to  a  Bniijb  colony,  as  a  Britijh  built 
**  veffel,  entitled  to  all  the  privileges  thereto  belonging, 
*'  when,  in  faft,  (he  was  not  entitled  to  the  privileges 
^^  of  a.  Britijh  fliip,  fhe  having  received  repairs  in  a 
*'  foreign  port,  exceeding,  in  value,  the  fum  of  fifr 
^  teen  (hillings  for  every  ton  which  the  faid  fcbooner 
•^  admeafures,  which  repairs  were  fo  given  and  made 
to  the  faid  fchconer,  without  her  having  fuftained 
any  extraordinary  damage,  which  made  fuch  r^- 
**  pairs  neceffary^  That  the  cargo,  being  the  growth, 
•'  manufafture,  and  produce  of  fome  foreign  country, 
*'  were  imported  on  board  the  faid  fchooner  into  the 
**  port  of  Halifax^  frqm  Baltimore^  or  fome  other 
^*  port  or  place  in  the  United  States,  the  faid  fchooner 
**  not  being  a  Britijh  (hip,  and  navigated  according  tp 
"  law.  That  the  conclufion  of  the  war  in  which  His 
**  Majefly  was  engaged  in  the  year  1794,  having  bceiji 
*^  duly  notified  in  the  Loiidon  Gazette  by  order  of 
*'  His  Maje(ty,  more  than  fi;c  months  laft  paft,  yet 
*'  the  faid  fchooner,  at  the  time  of  the  feizure  thereof, 
^*  was  trading  to  a  Britijh  colony,  from  a  foreign 
*^  country,  as  a  Briiijbfhip,  duly  regiftered  and  enti- 
**  tied  to  the  privileges  of  a  Britijh  built  Ihip,  whei;i 
"  in  fka  Ihe  was  not  navigated  by  a  mafter,  and 
••  three-fourths,  at  jeaft,  of  her  mariners  Britijh  fub- 
•^  jefts."  A  daim  was  given  by  Mr.  H^// for  the  fhip 
and  cargo,  in  which  he  ftates  **  thai  the  fchooner  was 
*^  engaged  in  a  voyage  from  Baltimore  to  the  ifland  of 
<^  AntiffUij  and  put  into  the  port  of  HaUfax  in  dif* 
**  trefs,  folely  for  the  purpofe  of  repair,  and  to  pro- 
*'  cure  a  fupply  of  water  for  the  crew,  and  not  for 
^'  any  purpofes  of  trade.  That  he  is  a  Britijh  .fubje<5i> 
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**  and  refides  and  carries  on  trade  as  a  Brifijh  merchant 
^^  at  Par/imaribey  in  Surinam.  That  in  the  n^onth 
'  of  January  laft  paft»  the  fchooner  Eleanor  was  lying 
in  the  port  of  Paramaribo^  when  this  refpondent 
<*  made  an  agreement  with  the  mafler  for  the  purchafe 
*'  of  her  for  the  fum  j(^.  6co  fterling.  That  the  rc^ 
^'  fpondenc  loaded  the  fchooner  on  his  own  accou^it^ 
and  proceeded  in  her  (the  faid  James  Elmjlie  dill 
continuing  mafler)  to  Baltimore^  in  the  United 
'^  States,  and  on  iiis  arrival  there  he  waited  on  the 
Britijh  Vice  Conful,  and  informed  him  of  the 
agreement  for  the  fale  of  the  faid  fchooner,  and 
**  a(ked  his  advice  as  to  perfefting  the  transfer ;  that 
"  the  Vice  Conful  informed  them  that  he  thought 
**  the  certificate  of  regiftry  could  not  be  indorfed 
^'  there,  as  there  was  no  Britijb  Colleftor  of  the  Cuf- 
^  toms  at  that  port,  but  advifed  the  refpondent  to 
"  take  a  bill  of  fale  there,  and  that  he  would  grant  a 
cerdficate  of  the  transfer  from  one  Britijh  fubjed  to 
*•  another,  which  might  be  attached  to  the  copy  of 
the  bill  of  fale,  and  that  there  would  b^  no  difficulty 
in  procuring  an  endorfeniient  at  the  firft  Britijh  port 
to  which  the  vefTel  fhould  proceed.  That  refpon- 
■^*  dent  followed  the  faid  advice,  and  procured  a  bill 
**  of  fale  from  the  faid  James  Elni/lie^  and  obtained 
^*  the  faid  Vice  ConfuPs  certificate  of  the  fale  and 
**  transfer,  and  alfo  his  certificate  that  he  was  the 
"  mafler  of  the  veffel  in  the  room  of  the  faid  Janus 
"  Elmjlie^  the  Vice  Conful  being  of  opinion  that  the 
*'  endorfement  could  not  be  made  on  the  certificate 
••  of  regiftry  in  a  foreign  port.  That  on  the  voyage 
**  made  by  the  faid  fchooner  to  Baltimore ^  in  the 
**  months  of  February  and  March  laft,  fhe  experienced 
•**  very  violent  gales  of  Wind,  which  fliattered  and 
«^  ftrained  the  veffel,  very  much  injured  her  fails  and 
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BtE^*Ho».  *^  ^2S^^g>  ^^d  rendered  the  boat  quite  ufelefs  }  flilf 
■■■  ,■*,  .— ,  ^*  the  refpondent  was  therefore  obliged  to  expend  si 
^*^'8»i^'  "  confiderable  Aim  of  money  in  Baltimore  to  repaid 
'*  the  faid  veflel,  and  render  her  fea-worthy  in  hef 
**  hulls,  fails,  and  rigging,  and  to  purchafe  a  boat^ 
•'  the  whole  of  which  expence  was  caufed  by  extraor- 
"  dinary  damage  received  in  the  ftorms  the  veffel  had 
**  met  with  on  her  voyage  to  Baltimore.  That  at 
**  Baltimore  he  loaded  the  fliip  with  the  prcfent  cargo, 
"  and  cleared  the  faidfhip  and  cargo  for  the  ifland  of 
**  Antiguaj  and  procured  infurances  thereon  for  his 
**  own  account  at  Baltimore^  for  the  voyage  from  that 
*'  port  direfl  to  Antigua.  That  in  confequence  of 
**  the  defehions  of  feveral  of  the  crew  of  the  faid 
*^  fchooner,  he  was  obliged  to  hire  five  feamen  at  BaU 
**  timore,  two  of  whom  Were  Britijhy  and  the  other 
*^  three  AmericaiUy  no  more  Briiijh  feamen  being  to 
**  bt  had  at  that  port ;  that  he  failed  with  the  fchooner, 
**  laden  as  aforefaid,  dn  the  ijth  day  of  May  laft^  hei* 
•'  crew  then  confifling  of  eight  perfons^  including  him- 
**  felf  as  mafter,  five  of  whom  were  Briiijh  fubjeSs. 
**  That  they  proceeded  towards  Antigua  as  direftly 
**  as  the  winds  would  permit,  but  the  wind  being  al« 
'**  moft  continually  to  the  fouthward  and  fouth-weft, 
<*  and  often  blowing  violent  gales,  they  were  kept  from 
**  their  due  courfe,  and  on  the  4th  of  June  they  had. 
"  proceeded  no  farther  fouth  than  to  latitude  32  de- 
«*  grees  }  that  the  wind  ftill  continuing  to  blow  from 
'*  the  foufli,  and  appearing  to' be  fixed  in  that  quarter, 
•*  their  jibb  being  (battered,  the  rigging  a  good  deal  in- 
#*  jured,  and  their  flock  of  water  being  reduced  to  149 
««  gallons,  and  being  in  the  longitude  of  Halifax^  the 
^  refpondent  confulted  with  the  firft  and  fecond  mate, ' 
*    f^  and  refolved  to  bear  away  for  Halifu^  to  repair  and 
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•*  prociire  a  fupply  a  water,  and  alfo  to  take  advantage        the 

'*  of  a  convoy,  if  any  fheuld  offer,  for  the  fFe/l  Indies.  „        '^ 

"  That  they  accordingly  bore  away  for  Halifax^  and      ^•^'  ^^^t 

•*  arrived  in  this  port  early  in  the  morning  of  the  1 8  th  ^' 

"  of  June  laftj  that  having  met  the  Colleftor  of  the 

•*  Cuftoms  '  in  the  ftreet,  before  the  openmg  of  the 

^^  Cuflom  Houfe,  the  refpondent  informed  him  of  his 

'*  arrival  in  diftrefs,  and  afterwards,  on  the  fame  day, 

^^  he  reported  his  veiTel  and  cargo  at  the  Cuftom 

''  Houfe,and  dated  that  his  deiUnation  was  to  Antigua^ 

'^  whither  he  fhould  proceed  as  foon,^  his  fail^  were 

^'  repaired  and  his  water-cafks  filled,  and  that  he  had 

^i  no  intention  to  land  any  part  of  his  cargo  in  this  pro- 

**  vince.     ITiat  he,  at  the  fame  time,  delivered  into 

"  the  Cuftom  Houfe  the  certificate  of  the  veffcl's  re^ 

4 

"  gifby,  and  the  clearance  from  Baltimdre  to  Antigua. 
"  That  havmg  filled  his  water-cafks,  and  completed 
"  the  repair  of  the  fails  and  rigging,  he,  this  refpon- 
"  dent,  on  the  loth  oi  June,  applied  at  the  Cuftoni 
c*  Houfc  for  his  papers,  that  he  might  proceed  on  his 
«'  voyage  to  Antigua^  but  was  furpirifed  by  a  refufal  of 
"  the  Colleftor  to  deliver  them  up,  ^d  who  fubfe- 
"  quently  informed  him  that  he  meant  to  detain  the 
**  fchooner.  That  the  refpondent,  by  advice  of 
*•  Counfel,  applied  at  the  Cuftom  Houfe  on  the  23d 
*  of  June  for  the  certificate  of  Regiftry,  for  the  pur- 
"  pofe  of  making  a  new  bill  of  fale,  and  perfe£l:fng  the 
**  transfer  from  Mr.  Taylor  to  the  refpondent,  ahd  on 
"  the  fame  day  he  compleated  the  bill  of  fale,  and  en- 
"  dorfed  tbe  fame  on  the  certificate,  and  returned  it 
"  to  the  Cuftom  Houfe  the  following  day,  together 
**  with  a  manifeft  of  the  cargo  of  the  fchoonen  That 
•*  the  fchooner  was  purchafed  by  him  for  his  own  ac. 
*'  count }  that  he  applied  to  the  Britijh  Vice  Conful 
VOL.  I.  L  "at 
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"  at  Baltimore,  for  the  purpofe  of  making  the  transfer 
'*  in  due  form  of  law,  and  that  he  intended  to  apply 
**  for  a  regifter  de  novo  of  the  fchooner  at  Antigua^ 
**  in  confequence  of  the  information  of  the  faid  Conful 
*^  and  his  own  belief  that  a  regifter  could  be  legally 
*^  granted  there.  That  the  voyage  was  bondjide  from 
**  Baltimore  to  Antigua^  and  that  he  fhould  hare  gone 
^*  direQly  thither  had  he  not  been  prevented  by  adverfc 
"  winds  and  boifterous  weather,  and  the  want  of 
repairs  and  water.  That  he  was  never  requefted 
by  the  CoUeftor  of  the  Cuftoins  to  make  oath  as  to 
**  his  deftination  or  cargo ;.  and  that  he  did  not  im- 
"  port  the  fame  into  the  faid  port  of  Halifax  within 
^^  the  true  intent  and  meaning  of  the  a£ts  of  Parlia- 

"  ment.**  To  this  anfwer  there  is  a  replication  by 
the  feizor,  in  which  he  charges  "  that  as  CoUeftor  of 
**  His  Majefty's  Cuftoms  when  any  Britijh  fliip  owned 
«'  and  regiftered  in  the  port  oi  Halifax^  fhall  ceafe  to 

belong  to  the  perfon  in  whofe  name  it  was  originally 
regiftered,  he  is  bound  by  law  to  compel  the  parties 
to  cancel  the  regiftry  thereof,  and  to  prevent  fuch 
veffel  from  trading  any  longer  with  the  privileges 
of  a  Britijh  built  fliip,  until  ,it  is  regiftered  de 
novo'y''  he  then  goes  on  to  charge  *'that  Hall  refiifed 
to  report  his  vcflel  according  to  l^w,  and  to  anfwer 
any^  queftion  upon  cath  concerning  his  deftinaticm 
"'  and  cargo.  That  Hall  has  not  fuch  a  refidence  in 
*'  or  near  Paramaribo  in  Surinam^  as  would  have  en- 
"  titled  him  as  a  Britijlj  fubjed  to  have  regiftered  the 
*^  fchooner  at  Paramaribo.     That  the  fchooner  after 

■ 

*^  being  purchafed  by   Hall  at  Paramaribo^  ought  to 
**  have  been  regiftered  by  him  de  novo,  if  he  had  a 
*'  place  of  refidence  at  or  near  the  faid  port  j"  he  then' 
denies  the  neceflity  of  the  repairs  done  at  Baltimore, 
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and  avers  *'  that  the  fchooner  was  not  driven  into  the         The 
port  of  Halifax  in  diftrefs  ;  and  that  if  the  fhip  had  ,_, 

arrived  at  Antixm  flie  could  not  have  been  there  re.      iVtv.  i»d, 

1809. 
**  giftered  as  a  Britijh  fliip^  and  that  the  fchooner  was 

^^  engaged  in  a  trade  which  it  was  not  lawful  for  her 
"  topurfue." 

The  'feizor  then  admits  '*  that  he  did  not  detain  the 
*^  fchooner  for  fome  days,  as  he  was  unwilli\g  to  do 
"  fo,  until  he  had  tried  every  means  in  his  powir  to 
**  induce  the  faid  Charles  Hall  to  make  a  true  report 
*^  on  oath  refpefting  the  fliip  and  cargo^  and  the 
**  deftinadon/' 

The  caufe  came  on  brf:  re  the  Judge  in  the  Court 

below,  who  condemned  the  Ihip  and  cargo,  and  di- 
rected the  proceeds  to  be  diflributed  according  to  the 
ftatute;  an  appeal  w^  n.iice  to  this  Court,  and  the 
feizor  ftands  before  the  Court  to  defend  tl^c  f^ntence, 
the  Crown  having  waved  its  interefl:.     But  r.uthing  is  ' 

to  be  inferred  from  this  aft  of  the  Crown,  fo  as  in  any 
degree  to  affedl  the  real  and  equitable  merits  of  the  , 
cafe,  when  it  comes  to  be  judicially  confidered ;  becaufe 
it  is  notorious  that  the  Crown  is  in  the  habit  of  prac- 
tifing  great  liberality,  and  if  it  errs  at  all  it  ought  to  erf 
on  that  fide  in  cafes  of  this  nature.  Any  prefumption 
which  might  be  thought  to  arife  from  fuch  a  circum- 
ftance,  is  at  lead  balanced  by  the  ordinary  prefumptions 
in  favour  of  a  fentence  already  obtained  in  a  Court 
of  Juflice. 

• 

The  ftatutes  upon  which  the  proceedings  in  this  cafe   ' 
are  founded,  compofe  in  a  great  degree  the  Navigation 
Law  of  this  country.    Their  uulity  has  been  univer* 

faily  felt  and  ackno\(^ledge(l,  and  Courtg  of  Jufticc  ^ 
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The         in  the  fcntcnces  they  hare  given,  have  fhewn  a  difpO* 
fition  to  fupport  them  with  great  exadnefs.    I  will  not 


^'•^i<^»     fay  that  the  Court  would  not  ftep  in  for  the  proteftion 
of  perfons  erring  innocently,  and  in  point  of  immate- 
rial form  only;  but  it  is  not  to  be  faidthat  many 
of  the  provifions  of  thefe  ftatutes  arc    mere  forms^ 
though  formal  in  their  own  requifitions  ;  the  forms 
they  enjoin  to  be  obfervcd  are  neceflary  for  the  pro- 
tection of  the  principles  of  law  intended  to  be  main- 
tained ;    they  are  in  this  cafe  the  fubftantial  fecurT- 
tics  of  the  rights  of  the  country  in  matters  of  navi- 
gation, and  it  is  therefore  the  duty  of  all  Courts  to 
fee  that'thefe  forms  are  properly  obferved.    I  will  juft 
notice  fonie  of  the  general  provifions  of  one  or  two  of 
thefe  ftatutes,  before  I  enter  further  into  the  confidera- 
tion  of  the  cafe  itfelf.   By  a  6  Geo.  3.  c.  60.  f.  8.  **  no 
^^  fubjed  of  His  Majefty^  his  heirs  and    fucceflbrs, 
*^  wbofe  tifual  rejidence  is  in  any  country  not  under  the 
**  dominion  of  His  Majejiy^  his  heirs  and fuccejfors y  fhall 
*'  be  deemed  or  entitled  during  the  time  he  fhall^fo 
**  continue  to  refide,  to  be  the  owner  in  whole  or  in 
*'  part  of  any  Britijb  fbip  or  veflel,  required  and  au- 
**  thorized  to  be  regiftered  by  virtue  of  this  aft,  un- 
**  \tU  he  be  a  member  of  fome  Briiijh  faftory,  or 
**  agent  or  partner  in  any  houfc  or  co-partnerfhip 
<*  aftually  carrying  on  trade-in  Great  Britain  or  Ire^ 
«*  land,*^    No  perfon,  therefore,  is  entitled  to  the  ex- 
clufive  benefit,  who  has  not  his  ufual  refidence  in 
Great  Britain  or  iiT'  the  dominions  belonging  to  the 
Crown  ;  if  he  goes  to  another  country,  and  there  has 
a  more  ufual  refidence  than  in  this,  he  is  no  longer 
entitled  to  the  fame  privilege.     A  perfon*  who  is  con- 
inually  fhifting  hi«  refidence,  fo  as  not  to  have  what 
under  any  extenfion  can  be  deemed  an  ufual  rcfiden«c 
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htrt,  does  not  come  within  this  defcription  of  the  fta«         The 
lute«     He  muft  be,  unlefs  in  the  cafes  which  are  fpe-  ' 


cified,  ufually  refident  in  this  country;  and  the  fame  if*p..tid, 
ftatute  not  only  requires  that  the  'Oiuner  (hall  be  ufually 
refident  in  this  country ,but  that  thejhip  (hall  be  of  the 
manufacture  of  Britijb  artificers,  and  ths^t  all  repairs 
ihall  be  done  in  Britijb  ports,  except  to  a  very  limited 
extent,  and  under  very  peculiar  circumftances.  An- 
other objcdt  of  the  ftatute  is,  that  there  (hall  be  a  clear 
conftat  of  the  real  ownerfhip,  and  therefore  if  any  trans- 
i^  of  the  property  takes  place,  it  muft  be  declared, 
and  the  transfer  indorfed  on  the  regifter.  The  three 
great  provifton^of  this  ad  are  therefore,  firft,  that  the 
party  (hould  have  fuch  a  refidence  in  the  Briiijh  do- 
minions, as  would  entitle  him  to  a  Britijb  Regifter ; 
he  muft  not  bea perfon  coming  occafionally,  and  for 
^be  purpofe  of  obtaining  a  colourable  qualification. 
Secondly,  that  the  (hip  (hall  be  not  only  conftrudted 
but  repaired  in  the  Britijb  dominions ;  and,  thirdly, 
that  upon  any  change  of  the  property  taking  place,  it 
(hall  be  made  to  appear  who  is  the  prefent  owner. 
The  firft  qualification  therefore  Is,  that  it  (hall  be  (hewn 
that  the  party  has  fuch  a  refidence  in  the  Briiijh  domi« 
nions  as  would  entitle  him  to  a  regifter.  .  This  is  one 
of  the  fundamental  fads  of  the  cafe,  and  accordingly 
we  find  that  it  is  put  diredly  in  iffue  between  the 
parties  in  the  pleas  which  have  been  given  in  on  both 
fides.  On  the  part  of  the  feizor  it  is  afferted  that» 
"  the  faid  Charles  Hall  is  not  a  Britijb  bom  fubjed» 
"  enlntled  to  trade  with  the  privileges  of  a  Britijb  mer- 
**  chant,  and  owner  of  a  Britijb  (hip ;  for  that  the  faid 
**  Charles  Hall  hlath  no  fixed  domicile,  or  place  of 
"  abode,  in  any  part  of  the  Britijb  dominions,  but  is 
^^  an  itinerant  merchant  fojourning  ia  different  parts 
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The         f  ^  of  the  United  States."  On  the  other  hand  it  is  ftated 
'^'^^^'*^'     in  the  claim,  "  that  HjH  is  a  Britijh  bom  fubjed* 


}fonf  2  Id,  ^^  and  that  he  refides  and  carries  on  trade  as  a  Britijb 
"  merchant  at  Paramaribo  in  Surinam^  where  two  per^ 
*'  fons  are  now  employed  by  him  to  condufl:  his  bufi- 
"  nefs  during  his  abfcnce."  Now  as  the  burthen  of 
proof  is  thrown  upon  the  cl  ;i:na^'t  by  the  ftatute,  what 
is  the  evidence  iurnifhcJ'by  Mr.  Hall  upon  this  point  f 
The  fird  j'crfon  ex::  v'ned  is  EimjTie^  who  fold  him  the 
veffel  at  Pxrahiaribo ;  all  that  he  ftates  is,  "  that  he 
*' has  known //<7  7  only  from  the  time  he  law  him  ia 
"  Surinam,  (that  is  from  the  ri-  e  cf  falv:,)  he  U  a  mer- 
**  chnnt,  dcpr  nefnt  believes  his  fixed  place  of  abode  is 
^^  Surinam ;  he  is  a  fmgic  man,  and  deponent  does  not 
«*  know  of  his  being  connefted  as  a  partner  in  any  houfe 
*^  of  trade  whatevert"  All  therefore  that  this  pe^foa 
knows  of  hiiH  is  limited  to  the  (hort  period  of  his  own. 
j-efidence  at  Surinam^  and  he  knows  nothing  of  hi$ 
antecedent  hiftory.  There  is  another  witnefs  of  the 
name  of  Blacky  who  fays  that  "  he  has  known  Hall 
fmce  November  or  Decemb^j  1805  ;  (this  witnefs  be- 
ing, examined  in  1807)  he  underjiood  that  he  re, 
*^  fided  zt  Surinam^  and  has  reafon  to  belipvc  him  to 
"  be  a  Britijh  fubjefl:  from  his  having  had  tranfadions 
**  in  Canada,  and  being  recommended  by  their  corre-r 
^^  fpcndents  Leficr  and  Monough^  merchants  in  Quebec^ 
"  and  from  his  communications  with  him,  he  has  no 
^'  doubt  in  his  own  mind  that  he  is  a  jBr//{/&  fubjed.'* 
Davis  the  m<ite  fays,  "  that  he  has  known  Hall  fince 
**  the  zift  day  of  laft  No-vcmber  *j  that  he  then  lived 
"  in  Surinaniy  he  ccnftdered  that  place  to  be  his  home, 
**  it  is  the  firft  place  he  knew  him  in  j  deponent  be- 
'*  lieves  him  to  Ije  a  Britijb  fubjed."  The  next  wit*- 
nefs  is  C'akb  Smithy  who  fays,  "  that  he  ha{5  known 

^'  Charley 


HIGH  COURT  OF  ADMIRALTY. 


151 


CC 


Charles  Hall  from  the  day  he  (hipped  under  his  com-         The 
*^  mand  in  Balti^flore,  which  he  ftates  to  have  been  ^^ 


I509< 


•^  on  the  13th  of  May  ;  that  he  has  heard  th^t  he  re-      JWrS^d, 
^*  fides  at  Surinam^  and  deponent  believes  him  to  tje 
"  a  Briiijh  fubjeS/'     This  man's  knowledge  goes  a 
very  little  way  toward^  eftablifhing  the  faft.     The  laft 
witnefs  is  Waiis^  who  "  entered  on  board  the  vcffel 
at  Baltimore  on  the  i  ft  of  May,  fmce  which  time 
he  fays  he  has  known  Ilalli  he  does  not  know  his 
"place  of  refidence,  but  has  henrd  an4l  btucves  him 
•*  to  be  a  Britijh  fubjeft."  This  is  the  \vi!iole  fubftance 
of  the  evidence  which  is  fbrnifhed  by  Mr.  Hah  to  Ihew 
that  he  had  a  fixed  refidence  at  Paramaribo^  no  part 
of  which  carries  the  account  of  this  refidence  further 
back  than  to  the  ihort  date  of  the  time  of  purch  .fmg 
this  veffej.     How  long  he  had  been  at  Paramaribo  or 
in  what  manner  fettled,  or  whether  there  accidentally 
or  occafionally,  none  of  thefe  witrtelTes  profefs  to  have 
any  knowledge.     It  is  true,  that  there  might  be  a  diffi-  ■ 
culty  in  finding  perfons  at  Halifax  who  could  e:s.plain 
more  particularly  what  the  nature  of  his  refidence  at 
Surinam  was,  though  from  what  Elni/lie  fays  in  his 
depofition,  "  that  Hall  being  difgufted  with  the  officers 
**  of  the  Cuftoms  at  Surinam^  faid  to  him  that  he 
*^  would  let  the  veffel  ftand  as  the  property  of  Mr. 
*^  Taylor,  and  truft  to  his  honour  to  ratify  the  bargain, 
*^  as  he  would  not  take  any  advantage  of  him,'"  it 
looks,  as  if  there  had  been  a   pievious  acquuntcir.cc 
Wih  ^r.  Taylor  ^' 2^nd  as  he  was  upon  the    Ij.wt.    le 
might  have  been  examined  in  funport  oi    ilu:  iL.i^*- 
jneiit.     The  fads  of  the  calc,  comiected  virh  rsj  u:f- 
tory  oftlJc  transfer  of  the  vtife!,  are  thefe  ;  t:.c  :"  ip 
was-purciiai'ed  at  Surivam  by  Hall^  who  enurr-.i.  [uvj  a 
written  agreement  with  EUiiJliey  the  mailer,  xor  vi.^ 
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ftle  o^  the  veflel  for  600I.,  the  payment  to  be  made  in 
fugars,  which  Etmjlie  aftually  received  and  fent  to 
London^  on  account  o^  his  owner  Taylor.     Hall  ftates 
in  his  claim,  "  that  having   entered  into  this  agree- 
^^  ment,  he  loaded  the  fchooner  on  his  ownjaccount, 
**  and  proceeded  in  her  (the  feid  James  Elmjlie  ftill 
*^  conti/ming  mafter)  to  Baltimore. ^^    I  find  this  a  little 
difficult  to  reconcile   in  point  of  faft  with  what  is 
ftated  by  Davis  the  mate,  who  fays,  •*  that  H^// loaded 
^'  the  fhip,  and  fent  her  under  the  command  of  Elm^ 
^^Jliij  with  a  coufignment  to  a  Mr.  Tbompfon  in  Balti- 
^^  morcj  and  that  Hall  hi mfelf  arrived  at  that  port  in 
^^  another  veflel."     HaWs  account  therefore  cannot  be 
true,  if  what  is  fworn  by  Davisy  the  mate,  is  worthy 
of  credit.     Thelhip  gets,  however,  to  Baltimore,  dxtd 
we  find  Mr.  Hall  foon  after  at  Norfolk  in  Virginia.     It 
is  to  be  obfervcd  alfo,  that  the  crew  were  (hipped  at 
Baltimore  according  to  Davisy  who  fays  that  "  there 
were  articles  figned  by  all  hands  for  a  voyage  from 
>*  thence  to  Antigua,  and  back,  again  to  any  port  /ti  Ame- 
rica.'     Nothing,    therefore,   can  be  lefs  fatisfadory 
than    this  evidence,   as  tending  in   any  manner  to 
ihew  Mr.  Hair^  connexion  with  Surinam^.     Immedir 
atcly   on  the  purchafe  he  goes  away  to  Biltimore^ 
he  i&  found  at  Norfolk,    and  he  is .  to  proceed  ac- 
cording to  his  own  account  to  Antigua,  without  an 
inteiition,  as  far  as  appears,  of  returning  to  Surinam^ 
but  to  fome  port  in  America :  and  this  h@t  becomes 
the  more  material,  as  it  bears  upon  another  circum- 
(lance  to  which  I  am  goilig  to  advert,  namely,  the 
transfer  of  this  veflel  at  Paramaribo.     As  foon  as  the 
transfer  was  made,  it  was  the  duty  of  Mr.  Hall  to  have 
the  veflel  regiftered  at  that  place,  where,  according 
to  his  own  account, ''  he  has  a  fixed  place  of  abode. 
This  is  one  of  the  great  objeds  of  the  itatute,  bpcaufe 
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zt  the  place  where  the  party  is  reiident,  it  can  be  moft 
eafily  afcertained  whether  he  is  entitled  to  a  regifter 
or  not. — To  fay  that  a  regifter  might  be  as  well  ob» 
tained  at  a  diftant  port,  would  be  to  enervate  and  fet 
at  nought  the  obvious  provifions  of  the  legiflature  for 
the  proper  regiftraiion  of  veffels ;  for  how  are  perfona 
at  the  Cuftom  Houfe  at  Antigua  to  know  whether  the 
averment  of  a  refidence  at  Surinam  is  true  or  not  ? 
But  if  it  ihould,  from  any  peculiar  circumftances, 
happen  that  that  duty  is  not  complied  with,  there  is  a 
fecond  which  becomes  indifpenfable,  namely,  that  the 
party  ihould  account  in  a  fatisfadory  manner  for  the 
omiflion.  Now  I  have  looked,  into  the  claim  of  Mr. 
Hall  throughout  for  fome  explanation  upon  this  point, 
but  it  is  a  fubjeft  on  which  he  obferves  a  total  filence, 
he  does  not  feem  to  feel  the  necefHty  of  accounting 

for  it  in  any  manner.  Different  folutions  have,  how« 
ever,  been  attempted ;  there  is  one  by  Elmjlii^  who 
fays  that  Mr.  Ball  was  difgufted  with  the  Cuftom 
Houfe  officers  at  Paramaribo^  and  therefore  determined 
to  let  the  veiTel  ftand  as  the  property  of  her  former 
owner  Taylor^  till  he  got  to  America.  What !  is  a  party 
to  be  heard  to  fay,  that  becaufe  he  does  not  like  the 
perfons  who  are  appointed  to  adminifter  the  law,;he  is  at 
liberty  to  violate  it,  and  to  carry  his  fhip  away  without  a 
regifter,  not  merely  to  another  port,but  to  a  port  of  an^ 
other  country  ?  This  is  an  excufe  which  cannot  be  rea-  ' 
fenably  alledged,  and  the  gentlemen  in  argument  have 
found  it  neceflary  to  defert  it.  Another  fuggeftion 
is,  that  the  perfons  at  the  Cuftom  Houfe  at  ^rinam 
might  not  be  acquainted  with  the  neceflary  forms  of 
the  Englijh  law.  But  when  every  body  knows  what 
the  extent  of  commercial  bufinefs  is  at  Surinam^  and 
partii^ularly  what  the  number  is  of  Briiijh  proprietors, 
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Tb4  how  can  we  fuppofe  that  proper  perfons  are  not  ap- 
pointed to  theiunfbions  of  the  Cuftom-houfe  ?  Thefe 
^•v.  st4»  folutkms,  therefore,  entirely  fail,  but  there  is  another 
conne&ed  wkh  the  policy  of  the  ftatutes,  tending  to 
clear  up  the  myftery,  which  is,  that  probably  Mr.  Hall 
was  confcious  that  his  claim  to  the  charader  of  a 
'  Britijh  merchant  could  not  be  received  at  the  Cuftom- 
houfe  2lSurinam  where  he  was  kn^wn.  In  this  folution 
•  one  fees  indeed  a  very  fufficient  reafon  why  he  ihould 
make  his  application  any  where  but  at  that  port,  and 
why  he  had  recourfe  to  a  foreign  port. — It  is  (aid, 
however,  that  the  purchafe  was  not  made  in  Surimnij 
but  in  Jmerica.  Now  that  is  not  very  confident  with 
the  averment  in  the  claim  that  Hall  pur  chafed  the  veffel 
0t  Paramaribo  J  and  it  is  clear  that  he  had  paid  for  the 
^  ^vefTel  there  in  fugars.  Whether  there  was  a  formal  bill 
of  fale  does  not  diredly  appear,  as  the  inftrument  pafled 
at  Surinam  has  not  been  exhibited ;  yet  I  caimot  but 
think  that  there  was,  when  I  look  at  the  evidence  of 
Davis  th^  mate,  for  what  is  the  manner,  in  which 
he  fpeaks  of  it?  He  fays  that  '^  he  does  know  of 
^*  orders  and  inftrudions  being  given  by  Mr.  Tayhr^ 
*'  the  former  owner,  to  Elm/lie^  for  the  fale  of  the 
*^  veflel  in  the  voyage  on  which  he  failed  from  HaJi^ . 
^/ax^  as  he  faw  and  read  them  in  Surinam  harbour, 
^^  and  that  the  fliip  was  accordingly  fold  at  Surinam 
^^  on  the  35th  of  N&¥ember  hifk^  and  he  faw  a  written 
**  agreement  or  deed  of  fale  between  Elm/lie  and  Halt^ 
^*  the  purport  of  which  was,  that  Elm/lie  fold  the 
^^  veffel  for  6ool.  to  be  paid  in  fugars,  and  which  were 
^<  aftually  delivered  to  Elm/lie^  and  Mr.  Hall  there 
<'  t^k  poffeffion  of  the  veffel^  but  continued  Ehn/lie  in  the 
<<  command  ;  that  he  Hjas  looked  at  the  paper  writing 
^^  marked  4y  now  fbewn  to  him }  he  cannot  undertake 
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*'  nal  bill  of  fale  of  the  veffel,  as  it  appears  more  full 

**  and  particular,  but  he  is  ckar  and  pofitive  that     Mv.  a»d, 

**  //  is  the  fame  in  fubftance  and  meaning  in  every'        '  ^* 

*^  refpeil  ;*'  Elmjlie^s  account  confiderably  tends  to 
confirm  this  ftarement :  he  fays^  "  that  Mn  Taylor 
«*  gave  him  written  inftrudtions  to  difpofe  of  the 
^  veffel  in  Surinam^  and  in  confequcnce  of  the  fald 
^*  inftructions  he  fold  the  veffel  to  Mn  Hall  j  the  bar- 
•*  gain  v/axS  made  in  Surinam ;  the  terras  of  the  bargain 
*'  were,  that  he  fold  the  faid  veffel  to  HalL  on  condi« 
tion  that  he  was  to  pay  6ccl.  flerling  for  her  in 
fugars>which  fugars  faid  Hall  adually  delivd'ed,  and 
*^  he  remitted  them  io London  on  account  ofMr.TayUrm 
**  There  was  a  bill  of  fale  of  the  veffeL  which  disponent 
^^  figned  and  executed  before  the^r/V{^Conful  at  Balii' 
fnore^  of  whicl\  he  believes  the  paper  marked  A.  to  be 
a  true  copy ;  thac  he  managed  the  concerns  of  the 
**  veffel  until  the  time  he  fold  her  to  Mr.  Hall  \n  Suri* 
^^  nanij  and  from  that  time  until  he  quitted  her  at 
^^  Baltimore^  he  acted  as  fhip's  hufttand,  or  maftert 
*'  and  Mr.  Hall  was  the  owner j  and  deponent  followed 
"  his  diredions  and  orders  with  regard  to  her  concerns, 
^«  as  long  as  he  remained  in  her.**  In  his  anfwer  to 
the  fecond  interrogatory  he  alfo  fays,  "  that  the  agr6e^ 
*'  ment,  fpecifying  the  bargain,  was  in  writing  j 
"  Mr.  Uall  had  oiie  copy  of  it,  and  the  deponent  the 
**  other.     That  Mr.  Hall  had  a  right  to  do  what  he  \ 

"  pleafed  with  the  veffel  after  paying  for  her,  and  that 
"  Taylor  was  bound  to  ratify  the  bargain  if  necef» 
^*  fary  ;  that  Mr.  Hall  became  the  fair  owner  from 
^*  the  .day  he  paid  for  her  in  Surinam^  m^  deponent 
^*  is  clear  whatever  profits  the  veffel  may  have  made 
[i  fince  the  time  Mr.  Hall  bought  her,  muflt  be  his.'- 

Why 
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The         Why  then  here  was  a  complete  transfer,  a  complete 
poiTeilion  and  delivery^  and  yet  Mr.  Hall  would  not 


Pf^.  izd,      comply  with  the  regulations  of  the  ftatute  by  getting. 
^  ^'*       a  regifter  at  the  place  where  he  was  known,  but  fails 
^      to  America,  to  get  a  certificate  of  the  transfer  from  the 
Britijh  Vice-ConfuL    I  fay  that  this  feft  can  leave 
little  doubt  that  Mr.JIall  is  a  perfon  not  £6  domiciled 
as  to  be  entitled  to  a  Britijh  regifter  at  Paramaribo  - 
upon  any  evidence  which  it  was  in  his  power  to  pro- 
duce ;  and  that  he  was  himfelf  confcious  that  If  he 
had  made  his  application  at  the  Cuftom-houfe  at  that 
plaoe  it  muft  have  been  reje£ked.     It  is  not  confiftent 
with  Mr.  Hair%  own  defcription  of  himfelf  as  a  Britijh 
merchant  and  (hip-owner,  to  fuppofe  that  he  was  fo 
entirely  unacquainted  with  the  laws  of  the  country  to 
^  which  he  lays  claim,  as  not  to  know  that  the  regiftry 

was  to  be  made  at  the  port  to  which  the  (hip  belongs, 
and  therefore  if  he  has  not  complied  with  the  provi- 
(ions  of  the  ftatute,  it  is  not  too  much  to  prefume  that 
Jt  was  for  reafons  whiclvhe  has  not  thought  proper  to 
a(fign.  Here,  indeed,  every. thing  neceffary  to  con- 
ftitute  a  transfer  was  actually  done.  But  fuppoftng 
the  agreement  to  have  been  merely  profpe^ve,  is 
it  not  clear  that  it  was  put  into  that  form  for  the 
very  purpofe  of  evading  the  ftatute,  and  to  fumifh 
a  colourable  ground  for  the  tranfaftions  in  America  ? 
Mr.  Hally  however,  goes  to  Baltimore  in  this  vefTel  as 
be  fwears,but  as  the  mate  fwears  in  another  velTel;  and 
it  is  worthy  of  remark  that,  according  to  the  evidence 
of  this  fame  perfon  Davis,  the  mate,  the  (hip  is  con- 
figned,  not  to  himfelf,  but  to  a  Mr.  Thtmipfon,  at  Bal^ 
timere^  who  upon  her  arrival  there  furnifhes  the  ne- 
.  cclTary  ftores  and  repairs,  as  owner  andjhifs  bujband^ 

When 


HIGH  COURT  OF  ADMIRALTY,  157 

When  the  (hip  gets  to  Baltimore  the  next  provifion     ^^^^^ 
of  the  ad  is  fet  at  nought^  which  limits  the  repairs    .._ 
permitted  to  be  done  in  a  foreign  port  to  1 5s.  per  ton.      ^Ttog*^' 
It  is  faid  that  the  repairs  were  inconfiderable^  but  that 
is  contradlded  by  Hall  himfelf,  who  ftates  that  *^  he 
'c  was  obliged  to  expend  a  confiderable  fum  at  Baltic 
**  more  to  repair  the  veffel,  in  order  to  render  her 
**  fea  worthy/*    Elmjlie  fays,  that,  *^  at  the  time  of 
'*  his  UzymgBaltimore  the  veflelwas  hauled  into  a  place 
^^  to  get  repairs  which  ihe  much  wanted,  zndDavh  fay» 
•*  he  fuppofes  the  repairs  would  not  altogether  exceed 
•^  the  fum  of  15CI.*'     Now  this  is  a  veflel  of  only  70 
tonSj  fo  that  here  is  a  confiderable  excefs  of  the  fum 
allowed  by  the  ftatute,  and  the  confequence  is,  that  the  , 
Ihip  muft  be  confidered  as  an  alien  ihip.     Any  excefs 
in  the  amount  of  the  repairs  is  a  matter  which  the 
ftatute  watches  with  the  utmpft  anxiety ;  it  prefcribes 
a  very  long  procefii  of  enquiry  in  the  foreign  port  to 
be  executed  in  a  particular  manner,  and  regularly 
certified  ;  and  if  thefe  regulations  were  not  obferved, 
the  obvious  pra&ice  would  be  to  purchafe  (hips  and 
carry  them  to  foreign  countries,  where  they  might  be 
repaired  at  a  cheaper  rate,  to  the  difadvantage  of  the 
manufa£hirers  and  (hipwrights  of  this  country,  whom 
it  is  one  principal  objed  of  the  ftatute  to  protect. 
Not  one  of  thefe  requifites  obtain  the  Icaft  attention 
on  the  part  of  Mn  Hall.     He  repairs  his  veffel  to 
toy  extent  he  thinks  fit,  without  the  lead  regard  to 
the  modes  prefcribed  by  the  ftatute.     Great  credit 
feems  to  be  taken  by  Hall  on  account  of  his  applica- 
tion to  the  Britifh  Vice-Conful  at  Baltimore ;  he  fays 
that  "  on  his  arrival  there  the  refpondent  and  the 
^  faid  James  Elmjlie  vfzited  on  the  Briti^  Vice-Conful, 
^«  and  informed  him  of  the  agreement  for  the  fale  of 

••  the 
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The      I  ^^  the  fchooner,  a&d  aiked  his  advice  as  to  perfefUn^ 

■B  V    V  A  ^C  4fe  ^fr 

^  «« the  fale  and  conveyancing  thereof;  that  the  faid 

ifw,  lid,  «« Vice-Confal  infcnmed  them  that  he  thought  the 
^^  certificate  of  regiftry  could  not  be  endorfed  at  Bat 
"  timore^  there  being  no  Britijh  CoUeftor  of  the  Cuf- 
*'  toms  at  that  port,  but  advifed  the  refpondent  to 
<€  take  a  bill  of  fale  there,  and  that  he  would  grant  a 
^'  certificate  of  the  transfer  from  one  Britijb  fubjefl 
^*  to,  another,  which  might  be  attached  io  the  copy 
'^  of  the  bill  of  fale,  and  that  there  would  be  no  diffi^ 
**  culty  to  get  the  regifter  indorfed  at  the  firft  Britijh 
**  port  to  which  the  veffel  fliould  proceed/'  Now  it 
does  not  appear  that  the  Vice-Conful  was  made  ac^ 
quainted  with  all  the .  preliminary  fteps  of  this  tranf- 
a£lion,  becaufe  I  think  it  quite  impoflible  if  he  had 
been  told  that  Mr.  Hall  was  a  fettler  at  Paramaribo^ 
and  that  the  fale  had  been  tranfacled  there,  that  he 
would  have  given  this  advice.  He  would  have  faid,  do 
you  get  back  to  Paramaribo  as  faft  as  you  can :  you 
have  not  complied  with  the  requifitions  of  the  ftatute« 
But  fuppofing  theVice-Conful  to  he  unacquainted  with 
the  law,  and  to  have  given  this  advice  ignorantly, would 
that  have  the  eflfed  of  juftifying  Mr.  Hall  ?  Who  is  a 
Britijh  Vice-Conful  in  foreign  port  ?  He  is  ufuaily  a 
merchant  of.  the-  country  in  which  he  refides ;  and  ia 
a  Britijh  fhip  owner,  who  is  bound  to  know  the  law 
under  which  he  purchafes  in  his  own  country,  to 
apply  to  a  Conful  in  another  country  for  the  expofi-- 

tion  of  that  law,  with  which  hei  ought  himfelf  to  be 
acquainted  ?  I  fay,  fuppofing  he  had  given  this  ad<> 
vice,  which  is  fcarcely  credible  if  all  the  circumftances 
of  the  tranfa£tion  had  been  dated  to  him,  it  would  in 
no  degree  have  fanftioned  the  conduft  of  Mr.  HalL 

I  muft  obferve  that  I  do  not  accede  to  the  remark 

which 
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which  v^  made  in  the  argiiqient,  that  this  is  matter  The 
of  mere  pecuniary  penalty,  becaufe,  by  the  exprefs  ^''^** 
diredions  of  the  ftatute,  the  ihip  under  fuch  ^#«.  iid, 
irregularities  is  to  be  coniidered  as  an  alien  iiyp 
unproteded  by  a  Britijh  regifter.  Now  thefe  feds 
becoine  extremely  important,  as  they  go  to  develope 
the  real  nature  of  this  tranfa6tion ;  if  you  find  a  man 
con^lying  with  the  regulations  of  his  country  in 
the  firil  commencement,  it  leads  to  a  very  natu* 
ral  prefumption  chat  the  fame  £air  and  honourable 
conduct  has  accompanied  the  tranfa&ion  throughout 
and  that  if  he  has  erred  in  any  fubfequeint  part 
he  has  erred  iropi  honeft  ignorance  and  inadyert- 
cncy.  But  if  the  fa£l  be  that  iu  the  very  outfet  he 
has  departed  from  the  obligations  impofed  on  him  by 
the  laws  of  his  country,  it  goes  far  towards  determin. 
ing  the  interpretation  which  is  to  be  put  upon  his 
conduct,  as  it  appears  in  other  parts  of  the  tranfacr 
tion;  in  fuch  a  cafe  the  rule  of  qua  lis  ab  incepfo  is 
not  unreafonably  applied.  I  come  now  to  -confider 
that  which  is  the  adlual  though  by  no  means  the  only 
groimd  upon  which  this  fentence  is  direQly  to  be 
fuftained,  and  which  has  been  foftly  defcribed  by  the 
Counfel  for  the  claimant  as  a  matter  of  great  impru* 
dence,  I  mean  the  entrance  of  the  veffel  into  the  port 
of  Halifax.  It  has  been  faid,  that  even  upon  the  fup- 
pDfition  that  this  is  to  be  taken  as  an  alien  ihip,.  yet 
whatever  may  have  been  the  imprudencies  of  condufl 
on  the  part  of  the  owner,  fhe  would  be  entitled  to  the 
rights  of  hofpitality  if  driven  into  a  Britijh  port  in  dif- 
trefs  ;  and  certainly *if  the  diftrefs  were  real,  ijrhether 
Hall  is  a  Britijh  fubjed  or  not,  and  whatever  may  be 
the  charafler  attaching  to  the  fhip,  fhe  would  be  en- 
titled to  that  benefit.      Real  and  irrefiftible  diftrefs 

■ 

xnuil  be  at  all  times  a  fufEcient  paflport  for  human 

beings 
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The        bdngs  under  any  fuch  application  of  liuman  laws «  But 
EvEANoa.      j£  ^  pj^^  jg  ^  ^g  mendicant,  if  he  brbgs  into  a  port  a 


ffw.  t»d,      flup  or  cargo  under  a  pretence  which  does  not  exift, 
'*^*''       the  kolding  out  of  fuch  afalfe  caufe  fixes  him  with  k 
fraudulent  purpofe.    If  he  did  not  come  in  for  the 
only  purpofe  which  the  law  tolerates,  he  has  really 
'  '     come  in  for  one  which  it  prohibits,  that  of  carrying 
on  an  interdided  commerce  in  whole  ot*  in  part.     It 
is,  I  prefume,  an  univerfal  rule  that  the  mere  aft  of 
coming  into  port,  though  without  breaking  bulk,  is 
primd  facie  evidence  of  an  importation.     At  the  fame 
time  this  prefumption  may  be  rebutted  ;  but  it  lies  on 
the  party  to  aflign  the  ottier  caufe^  and  if  the  caufe 
affigned  turns  out  to  be  falfe,  the  firft  prefumption  ne« 
ceflarily  takes  place^  and  the  fraudulent  importation  is 
faftened  down  upon  him.   The  Court  put  the  queflion 
to  the  Counfel  whether  it  was  meant  to  be  argued 
that  the  bringing  a  cargo  into  an  interdiQed  port, 
*  under  a  falfe  pretence,  was  not  a  fraudulent  importa- 
tion, and  it  has  not  been  denied  that  it  is  fo  to  be 
confidered.     Then  there  is  another  excufe  which  has 
not  indeed  been  prefled  upon  the  •  confideration  of  the 
Court,  yet  it  has  been  glanced  at,  which  is  that  the 
veiTel  did  not  come  aftually  into  the  port,*but  only  into 
the  anchorage  flream.  But  this  very  defcription  ihews 
that  it  is  a  place  where  vefiels  coip^hg  to  the  port  caik 
anchor  \  and  it  has  been  decided  over  and  over  againf 
that  in  order  to  conftitute  an  importation  it  is  not 
neceflary  that  veflels  (hould  come  to  a  wharf.     Befides, 
Mr.  Hall  alledges  in  his  claim  "  that  he  arrived  in  the 
**  port  of  Halifax  on  i8th  June  hft,  and  havings  met 
•*  the  Colleftor  of  the  Cuftoms,  he  informed  him  of 
**  hishaviug  arrived  in  diftrefs,  and  on  the  fariie  day 
*«  he  reported  his  veffel  and  cargo  at  the  Cuftom- 

*«  houfe/' 


MtGH  COURT  OF  ADMIRALTY.  l^t 

**  houfe/^     Upon  the  fa£l  of  unportarion,  therefore,        Tiie 


Eleanok. 


there  can  be  no  doubt ;  and  confcquently  the  great 

•  •        •  •         . 

point  to  which  the  cafe  is  reduced,  is  the  diftrefs  which      iV«^- *arfi 
is  alledged  to  have  occafioned  it.     Now  it  mufl  be  an 
•urgent  diftrefs ;  it  muft  be  fomething  of  grave  ne« 
cefSty ;   fuch  as  is  fpoken  of  in  our  books,  where  st 
fhip  is  faid  to  be    driven  in  by  ftrefs  of  weather.  / 

It  is  not  fufScient  to  fay  it  was  done  to  avoid  a  little 
bad  weather,  or  in  confequence  of  foul  winds,  the 
danger  muft  be  fuch  as  to  caufe  apprehenfion  in 
the  mind  of  an  honeft  and  firm  'man.  I  do  not  mean 
to  fay  that  there  muft  be  an  a£lual  phyfical 
ncceflity  exifting  at  the  momd||t ;  a  moral  neceffity 
would  juftify  the  aft,  where,  for  inftance,  the  Ihip 
had  fuftained  previous  damage,  fo  as  to  render  it 
dangerous  to  the  lives  of  the  perfoiis  on  board  to 
profecute  the  voyage  :  Such  a  cafe,  though  there 
might  be  no  exifting  ftorm,  would  be  viewed  with 
tendernefs  ;  but  there  muft  be  at  leaft  a  moral  necef- 
fity. Then  again,  where  th,e  party  juftifies  the  aft 
upon  the  plea  of  diftrefs,  it  muft  not  be  a  diftrefs 
which  he  has  created  himfelf,  by  puttmg  on  board  an 
infufficient  quantity  of  water  or  of  provifions  for  fuch 
a  voyage,  for  there  the  diftrefs  is  only  a  part  of  the 
mechanifm  of  the  fraud,  and  cannot  be  fet  up  in  excufe 
for  it ;  and  in  the  next  place  the  diftrefs  muft  be  proved 
by  the  claimant  in  a  clear  and  fatisfaftory  manner.  It  is 
evidence  which  comes  from  himfelf,  and  from  perfons 
fubjeft  to  his  power,  and  probably  involved  in  the 
fraud,  if  any  fraud  there  be,  and  therefore  it  is  liable 
to  be  rigidly  examined.  Having  premifed  thefe  rules 
and  obfervations^  let  us  fee  how  the  cafe  ftands  upon 
the  ihewing  of  Mr.  Hall.  He  fays  "  that  he  failed  in 
<^  the  fchooner  fiom  Baliimore,  on  the  15th  day  of  May 
^^  laft ;  that  they  proceeded  towards  Antigua  as  di- 
Voi.  I.  M  '*reftly 
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Klianok. 


*^^^      ''  redly  as  the  winds  would  permit,  but  the  wind  being 
**  almoft  continually  to  the  fouthward  and  fouthweft* 
^7t  "^'      **  and  often  blowing  violent  gales,  they  were  kept 
^from  their   due  courfe,  and   on  the  4th  day  of 
*^  June  they  had  proceeded  no  further  fouth  than 
•  '*  latitude  32  degrees ;  that  the  wind  (till  continuing 
'^  to  blow  from  the  Ibuth,  and  appealing  to  be  fixed 
^  m  that  qvarter,  their  jib  bemg  Mattered,  the  riggin|^ 
*'  a  good  deal  injiu-ed,  and  their  ftock  of  water  be- 
^*  ing  reduced  to  140  gallons,  and  being  in  the  longi- 
'^  tude  of  Halifax ^he  confulted  with  the  firft  and  fecond 
*'  mate,  and  refolved  to  bear  away  for  Halifax  to  repair 
«<  and  procure  a  fupply  water,  and  alfo  to  take  advan- 
**  tage  of  a  ccMivoy,  if  any  fliould  oflfcr,  for  the  We/l 
'•  Indies.*'  In  the  firft  place,  in  the  very  fetting  oflf,  there 
is  not  ibzt  bona  fides  which  might  have  been  expe&ed  ; 
he  fays  that  the  voyage  began  on  the  1 5th  of  May^  the 
h,di  being,  that  Hall  himfelf  did  not  come  on  board 
until  the  «oth.    Waits  fays,  that  ^'  ihe  had  been  maL. 
ing  the  beft  of  her  way  ioT  Antigua^  according  asi 
wind  and  weather  would  permit,  from  the  time  they* 
left  the  Capes  of  Virginia^  (which  it  appears  was  on  the 
a  I  ft,)  until  they  bore  away  for  Hainan '^*  he  does 
not  fay  from  the  time  (he  left  Baltimore^  and  it  is  clear 
that  (he  had  merely  dropped  down  into  the  Cbeafepeak^ 
and  that  Mr*  Hall  was  in  the  mean  time  up  at  Norfolk 
tranfading  bufinefs,  for  fo  the  log-book  exa£kly  ex* 
prefles.  The  firft  entry  is  dated  the  aoth  of  May  1 807. 
It  fays,  **  thefe  24  hours  begin  y^ith  light  breezes 
.  •*    from  the  N.  W.  and  clear  weather,  middle  and 
"  latter  part  of  ditto  j  at  three  P.M.  Mr.  Hall  returned 
**  on  board  from  Norfolk,  weighed  anchor^  and  ftood  • 
^*  down  for  the  Capes ;  people  employed  onbending  ca^ 
**  iks  and  ftowing  anchors  and  boats,  and  fundry  jobs 

«*  of 
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^  of  {hip's  duty ;  fo  end  thefe  24  ho\}rs.^^Tiur/day,        TVr 
^*  aid  May.    Thefe  24  hours  i;rith  light  winds  and      '-^^''or^^ 

^  <lear  weather ;  Cape  Henry  light«houfe  bearing  N.  W.  /Tmt.  «i4> 
by  W,  four  milee^  lying  in  the  latitude  36. 57.  loijg  ^^^ 
j6,  4*  W.  yr««i  wbicb  I  take  my  lUpartirefor  Att^ 
^^  Mgtui^  lying  in  the  laU  17.  3.  and  long.  61  •  45.  W. 
♦<  Jo  God  fend  the  good  fchooTur  to  her  dejlined  port  in 
^ frfety*  Amen*'  A  clearer  account  of  the  corn** 
mencement  of  a  voyage  could  not  have  been  given^ 
and  therefore  Mr.  Hall  has  not  reprefented  the  niiatter 
Tery  xngenuoufly^  when  he  antedated  his  voyage  from 
the  1 5th  May^  It  could  not  have  been  that  the  ihip 
vns  previoufly  ftruggling  with  bad  weather,  becaufe 
if  that  had  been  the  cafe  he  would. have  got  her  re-* 
paired  before  he  left  the  Cheafepeak^  and  therefore  i€ 
is  impoflible  to  take  his  reprefentation  as  a  fair  ao> 
count  of  the  duratioa  of  the  voyage  and  of  the  danger* 
I  mufl  obferve,  that  the  evidence  of  the  log-book  is  to 
be  received  withjealoufy,  where  it  makes  for  the  parties, 
as  it  may  have  been  manufadured  for  the  purpofe  ^ 
but  it  is  evidence  of  the  mod  authentic  kind  againft 
the  parties,  becaufe  they  canno;  be  fuppofed  to  have 
given  a  falfe  reprefentation  with  a  view  to  prejudice 
themfelves.  The  witnefles,  when  they  fpeak  to  a  faft, 
may  perhaps  be  aware,  that  it  has  become  apoint  of  con^ 
fequence,  and  may  qualify  their  account  of  pad  events 
fo  as  to  give  a  colorable  effed  to  it.  But  the  journal 
is  written  beforehand,  andby  perfons  unacquainted,  per« 
haps,  wjth  any  intention  of  fraud,  and  ]!kiay  therefore  be 
fecurely  relied  on  wherever  it  fpeaks  to  the  prejudice  of 
its  authors.  In  this  cafe  the  importance  of  the  journal 
is  the  more  ftriking,  becaufe  the  witneflfes  refer  to  it  in 
fupport  of  their  own  opinions,  and  in  default  of  their 
own  memory,asThat  from  which  the  Court  is  to  colled 
the  £1^  ia  a  more  accurate  and  authentic  manner.  ' 
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The         But  what  fay  thcfe  witneffcs?  The  ft^ft  of  them  is  fyatff. 
His^account  is,  "  that  he  believes  Mr.  Mali  to-be  the 


Mv.  tid,     owner  of  her  prefent  cargo,  which  came  out  of  di^ 

^'      ferent  floras  at  Baltimore^  but  whole  he  does  not  knov^ 

as  he  remained  on  board  to  receive  it  into  the  yefTeh 

That  the  fifth  or  fixth  day.  after  they  were  at  fea,  they 

dqperienced  lieavy  gales  of  head-wind,  which  fplit  her 

jibs  and  carried  away  all  her  braces,  fore  and  aft,  and 

falling  fhorc  of  water,and  thevefiers  ftores  failing  fhorln 

Captain  Hall  told  the  crew  he  thought  it  belt  to  make 

fome  port  to  get  repairs,  fails,  rigging,  water,  and  fome 

ftores }  at  this  time  the  crew  and  the  deponent  bein|^ 

worn  down  with  fatigue,  fo  that  fcarcely  a  man  wm 

able  to  do  his  duty,  they  all  cheerfully  aflented  to^ 

and  approved  of  the  meafure^    That  Captain  Hail 

then  faid  he  would  bear  away  for  Halifax^  which  he 

did,  and  arrived  there  about  the  24th  of  laft  month  ; 

and  on  the  fecond  day  after  her  arrival  at  this  port, 

fhe  took  in  a  frefh  fupply  of  water,  but  (fid  not  take 

on  board  any  other  article  befides  the  water  while  be 

was  on  board  her,  which  was  till  the  25th  of  Juni. 

That  Davis  kept  Mr.  HaWs  watch,  and  the  log-book 

is  headed  in  his  name,  and  he  is  there  defcribed  ats 

Captain  Davis.     That  the  fhip's  articles  were  for  a 

voyage  to  Antigua  and  back  to  the  States,  or  if  dif* 
charged  in  any  other  port  they  were  to  be  paid  a 

inonth's  wages  and  fent  home ;"  he  alfo  fays,  ^^  that  he 

thinks  they  might  have  puifued  the  voyage  inflead  6f 

bearing  up  for  Halifax^  but  he  declares  by  the  oath 

he  has  taken,  it  would  have  been  al  the  rilk  of  the 

lives  of  the  crew,  as  the  rigging  being  carried  away  in. 

the  gale,  and  tlie  jib  flay  gone,  the  veQd  lay  at  the 

mercy  dt  the  fea/'  But  when  this  fame  witnefs  is  exa* 

mined  again  upon  the  plea  given  by  jfifo//,  **  be  refers 

to  the  log-book  for  tbt  winds  and  xveatber  tbi  vefel  effpe^ 

riinced 
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rknced  c»the  voyage  fnm  Baltimore ^  where  be  has  truly        tiw      ' 


mted  them  down^  and  his  memory  dpes  notferve  him  j'* 
as  if  after  haying  defcribed  all  thefe  particulars  in  his     ^^'  i'^» 
former  evidence^  his  ma:nory  would  not  ferve  him  a 
few  days  after.     The  next  witnefs'is  Caleb  Smithy  who 
was  taken  up  at  Baltimore^  and  gives  the  fame  de* 
fcription  of  the    voyagd.      Davis,  the  Mate,    fays^ 
^  that  the  reafon  why  the  veffel  did  not  proceed  on  her 
voyage  to  Afiii^iia  was,  meeting  with  heavy  gales  of 
wind  9  fails  much  torn,  running  rigging  and  jib-ftay 
gone,  and  water  running  fhort.    She  experienced  a 
good  deal  of  bad  weather  and  head  winds  continually. 
She  was  in  the  latitude's.  32.  when  fhe  fhaped  her 
toiirfe  for  Nova  Scotia,  the  wind  at  that  time  right  a 
head,  blowing  pretty  frcih  from  the  fouthward  ;  the         4 
jib  fplit,  jib  (lay,  and  he  thinks  a  (hroud  gone.    T^he 
hg^ook  vtilljlate  the  circun^ances,  as  he  does  not  esc^ 
es£tly  remember  wJ^ether  it  was  before  or  after  they  bor^ 
mvay,  thai  they  carried  away  her  jib  /'*  this  perfon 
then  afcribes  the  deviation,  f>rincipally,  to  an  acci- 
dent,  of  which  he  does  not  know  whether  it  took  place 
before  or  after  that  event.  Now  I  cometo  refer  to  the 
log-book  itfelf ;  it  confifts  of  not  many  articles,  and  I 
put  it  to  any  man  to  fay,  upon  the  fair  confideration  of 
its  content8,whether  it  does  not  prove  it  to  be  quite  im« 
poffible  that  this  (hip  came  intoHali/ax  under  anything 
like  ftrefs  of  weather.    The  entry  on  the  £ift  May, 
which  r  have  before  noticed,  concludes  in  thefe  terms, 
^  Middle  part  Kght  breezes  from  the  eaft  j  at  three 
^  A.M.  tacked  (hip, took  in  the  top-fails;  at  five  tacked 
•*  ihip,  faw  a  44-gun  fhip  to-leeward  flanding  to  the         , 
^*  weft  ward,  took  her  to  be  Englifh  ;  latter  fart  light 
^  winds  from  the  5.  S.  JV. :  all  hands  employed  in 
^*  ihip*8  duty  J  fo  end  tljefe  24  hours.— Friday,  aid 
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Th«         <^  of  Mayr    Thefc  24  hours  begin  Ti^iih  (broBg  breezet 
^,  "  from  the  S.  W.  and  clear  weather ;  middle  part 


iiW  aid,      <«  ditto  J  at  four  A,  M,  in  M.  top  fail,  recfecl  the  F. 
'  ^'        *•  top«*fail,  and  the  M.  top  fail ;  at  fix  P,  M.  handed 


it 


to  F.  top-fail  in  the  fecond  reef  in  M.  fail ;  latter  part 
heavy  gal^  from  S.  S.  W.  flood  the  jib  and  nain^ 
fail,  hsve  to  under  a  double  reefed  fore-fail,  feoph 
employed  in  making  nettings;  fo  end  thefe  24  hours. — 
Saturday,  23d  of  May.  Thefe  24  hours  begin  with  * 
♦*  heavy  gales  from  the  S,  S.  W.  and  thick  weather, 
**  with  light  fhowers  of  rain,  lying  to  under  a  double 
*•  reefed  forefail,  a  heavy  fea  running  from  the  S.  W  } 
^'  at  fix  A.  M.  made  fail  jib  M,  fail  and  reft  foreU^- 
9^  fail ;  latter  part  more  moderate ;  oi|t  reef  out  of  top« 
^  fail  and  M.  fail ;  people  employed  injitting  newjling^ 
*^  to  the  main^yard ;  fo  end  thefe  94  hours.  Sunday^ 
^'  24.  Thefe  24  hours  begin  with  ftiff  gales  bom 
^  the  S.  W.  and  ha^y  weather ;  middle  part  ditto ; 
*^  at  twelve,  in  M.  top-fail ;  at  fix  P.  M,  faw  a  large 
**  (hip  to  leeward  (landing  to  the  N.  N-  W. ;  at  eight 
*^  took  in  the  fore-top-fail  \  latter  part  hard  gales  and 
**  cloudy  weather;  //  being  Sunday,  no  work. done i 
^^  fo  end  thefe  24  hours. — Monday,  25,  Thefe  24 
^*  hours  begin  with  hard  gales  from  S.S.W.  and 
^^  thick  weather  with  fhowers  of  rain  ;  middle  part 
^^  heavy  gales  ;  handed  the  M.  fail  and  jib^  reefed  the 
♦*  fore-fail  j  latter  part  moderate  and  clear  y^^ber  j 
^*  atjix  P.  M.  all  fail  fety  with  npkaf ant  breete ;  pet^U 
"  employed  in  fundry  jobi  of  jhip' s  duty\  fo  end  thefe 
^*  24  hours. — Tuefday  26.  Thefe  24  hours  begin 
•*  with  light  winds  and  clear  weather  fr§m  the  N.  W. 
«^  all  fail  fet ;  at  four  A.  M.  faw  a  fchobner  (landing 
«*  to  the  S.  W.  with  American  colours  flying ;  middim 
•'  part  fre/b  breezes  and  char  weather*^  latter  parg 
**  more  moderate,  bands  employed  on  fundry^  jobs  ofjhip^s 
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duty }  fo  end  thefc  24  hours. — ^Wcdncfday^  May  27.         The 
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^*  Thefe  24  hours  begin  with  light  winds  and  variable ;  , 
*•  middle  part  ditto ;  latter  part  ftifF  breezes  iFrom  the  Nov.  ni, 
"  S.  W.  and  cloudy  weather ;  at  two  A.  M.  caught  '^*' 
^^  ajbark ;  at  fix  faw  a  fmall  fchooner  to  leeward, 
"  {landing  upon  a  wind  to  S.  S.  E.  took  her.  for  a  pri- 
*'  vateer ;  people  employed  in/craping  the  quarter  deck  ; 
"  fo  end  thefe  24  hours. — ^Thurfday,  May  28, 
^'  Thefe  24  hours  begin  with  hard  gales  from  the  S. 
*'  S.  W.  all  fail  fet  to  the  hefi  advantage ;  at  four  A. 
'^  M.  in  M.  top-fail  reefed  M.  fail  and  F.  top-fail ; 
^^  middle  part  ditto ;  at  ten^  in  fore-top-fail  and  flying 
jib  ;  latter .  part  ditto  with  thick  foggy  weather  ; 
people  employed  as  ufual\  fo  end  thefe  24  hours. 
Friday,  May  29.  Thefe  24  hours  begin  with  ftiff 
<c  ^gales  and  fmoaky  weather  from  the  S.  S.  W.  middle 
^^  part  ditto ;  latter  part  heavy  fqualls  of  rain  and 
**  thick  cloudy  weather,  wind  from  the  S.  S.  W.  to 
W.J  people  employed  in  plaiting fennat\  fo  end  thefe 
24  hours. — ^^Saturday,  30.  Thefe  24  hours  begin 
with  hard  gales  and  heavy  fqualls  from  W.  S.  W. 
*^  with  rain ;  middle  part  moderate  with  conjiant  fall 
**  ff  rain ;  latter  part  light  winds  from  the  5.  S-  JV. 
with  thick  rainy  weather ;  at  fix  A.  M.  faw  a 
fchooner  Handing  to  the  S.  W.,  at  twelve,  fpoke 
**  with  her;  from  Philadelphia,  bound  to  Porto  Rico, 
"  out  nine  days  ;  all  hands  employed  infundryjobs  of 
^^  fhip's  duty. — Sunday,  31.  Thefe  24  hours  begin 
"  with  light  airs^  almoji  calm\  tacked  fhip*  lying  up, 
«*  £.  S.  £. ;  thefe  24  hours  end  with  light  winds  and 
.  **  haxy  weather  ;  this  day^  being  fabbath^  no  work 
"  done. — Monday,  June  i.  Thefe  24  hours  begin 
•*^  with  light  winds  and  fmoaky  weather  j  middle  part 
•*  ditto  with  ftiff  breezes  and  cloudy  weather ;  at  fix 
"  P.M.  handed  the  main  topi  fail;  latter  part  ditto, 
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Th«         "  with  thick  Imoaky  weather ;  at  eight  A.  M.  faw  a 
^2!;^1.    "  fore-top-fail  fchooner  to  leeward  (landing  to  the  ' 
WW.  lid,      *'  E.S.E, ;  thefe  24  hours  light  winds  and frmaky  wea" 
'^'        «  fffg^^  bands  employed  on  fhip's  d  uty . — ^Tuefday ,  June  2 . 
•*  Thefe  24  hours  light  winds  with  thick  hazy  wea- 
**  ther ;  at  fix  P.  M.  faw  a  fchooner  to  windward 
ftanding  to  the  N.  N.  W. ;  middle  part  ditto ;  latter 
fart  light  winds  and  thick  weather ;  fo  end  thefe 
"24  hours  people  employed  in  plaiting  fennat^  and  fuii- 
dry  jobs  of  fhip's  duty. — Wednefday,  June3.  Thefe 
24  hours  begin  with  light  winds  and  thick  fmoakj 
weather ;  at  fix  P.  M.  tacked  ihip.  lying  up  S.  W. 
•<  by  W.;  middle  and  latter  part  ftrong  breezes  and 
fmoaky  weather ;  the  hands  employed  in /craping  the 
quarter  deck ;    tbefe  .  24  hours  end  with  ftrong 
breezes  and  ftiioaky  weather. — Thurfdayj  June  4. 
Thefe  24  hours  begin  with  frefi  breezes  an^  clear 
*^  weather }  at  four  P.  M.  fplit  the  jib,  reefed  it,  and 
fet  it  again,  reefed  F,  top-fail ;  middle  part  ditto  and 
cloudy  weather  ;  latter  part  ditto  with  light  Jhowers 
of  rain  \   thefe  44  hours  end  withfrejh  breezes  ; 
hands  employed  in  plaiting  robins. "^Vndzyy  June  5. 
^^  Thefe  24  hours  begin  with  ftrong  breezes  an^d  thick 
*'  weather  with  rain  j  middle  part  ditto,  the  wind 
**  being  fo  conftant  ahead^  and  the  ownfr^  being  on  board, 
*'  thought  proper  to  order  us  to  Halifax ;  latter  part 
•^  ditto  ;  at  ten  A.  M.  faw  a  large  fliip  10  the  N.  W, 
•  took  her  to  be  a  line  of  battle  (hip  j  thefe  24  hours 
^*  end  with  ftrong  breezes  j  hands  employed  on  fliip's 
**  duty." 

Now  is  it  poffible  to  read  this,  and  extraO:  the  conclu* 
fion,  that  the  weather  was  the  caufe  o{  HalPs  determi- 
nation to  go  to  Halifax }  all  the  latter  days  of  the  voyage 
in  no  degree  menacing ;  and  no  one  reafon  affigned  in 
this  journal  for  the  change  of  courfe  but  the  wind 
being  ^ead  aud  the  owner  on  board-    What  does 
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the  fliip  do  when  {he  gets  to  Halifax  ?  What  muft  have         riie 
been  her  condition,  if  there  were  any  truth  in  thi3  ac-       ^^^^"^  '^' 
count  of  diftrefs,  certainly  a  condition  requiring  long     Aw.  lui^ 
and  confiderable  repairs.     Mr.  Hall  fays,  that  he  ar- 
rived at  Halifax  on  the  i8th  oijune^  and  on  the  soth 
he  applied  at  the  Cuftom  Houfe  for  his  paperSy  that 
he  might  proceed  on  his  voyage.     Is  this  agreeable  to 
the  diftrefs  fet  up  ?  Were  there  any  repairs  ?  Nothing 
is  done  beyond  fome  little  repairs  to  the  faik,  and 
taking  in  a  fupply  of  water.     Then  it  is  faid  that 
there  was  a  fcarcity  of  water,  but  it  is  to  be  re- 
marked that  the  veiTel   only  left  the  land    on  the 
2 1  ft  of  May :    and  on  the  4th  of  June  there  is 
a  deficiency  of  water.      If    this  were  fo,   it  is  a 
criminal  improvidence   on  the  part  of  the  claimants 
who  was  bound  to  provide  for  the  chances  of  a  much 
more  protrafted  voyage ;  it  was  his  duty  to  put  on  board 
fuch  a  fupply  as  was  requifite  for  the  intended  voyage. 
If  the  water  failed  within  the  Ipace  of  thefe  few  days 
could  it  be  that  a  reafonable  quantity  had  been  put/on 
boatd  ?  But  the  truth  is,  there  was  no  alarm'ing  defici- 
ency; for  there  were  140  gallons  of  water  on  board^be- 
fides  rain  water  which  had  been  caught,  and  which  was 
proper  for  coarfer  purpofes.     There  is,  therefore,  as 
great  a  failure  in  this  part  of  the  cafe  fet  up  as  in,  every 
other.     There  is  a  paffage  in  the  evidence  of  Davis ^ 
the  mate,  which  carries  with  it  a  very  ftrong  confir- 
mation of  the  fufpicion  of  an  antecedent  deftination  to 
this  port  of  Halifax.    He  is  a(ked  where  the  voyage  is 
to  end,  and  his  anfwer  is,  "  that  he  cannot  undertake 
to    fwear  where  it  was  to  have  ended,  becaufc  the 
Ihip's  articles  fay  back  to  any  port  in  America.     De- 
ponent thought  it  was  meant  to  be  Halifax,  but  could 
not  tell ;  his  reafon  for  thinking  fo  was  from  hearing 
Hall  talk  about  Halifax  a  good  many  times,"  and  he 
go(s  on  to  fl^te^  *^  that  he  cannot  undertake  tp  fay  the 
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TW  ^^     Teflel  was  in  any  real  diftrdi^  when  flie  arrived  in  the 
^port,  but  her  ftanding  jib  was  entirely  gone^  and  her 

jv;^.  %%6f  flying  jib  much  tom^  water  growing  Ihort ;  he  thinks 
**  Jhe  mgbt  have  purftud  her  voyage  t$  Antigua  in/sfety, 
hut  they  all  thought  it  would  make  no  difference  coming 
into  a  Britijh  port^  Here  then  is  a  ftrong  ground  for 
fuppofing  the  exiflence  of  an  antecedent  purpofe  of 
going  to  Halifax^  and  that  it  did  not  arife  from  the  ac« 
,  cidents  of  the  voyage.  The  veflel  came  in  on  the  1 8th 
x&June ;  and  it  was  not  till  the  Cuftom  Houfe  Officers 
were  in  pofieffion  that  HaU  intimated  his  wiib  to  get 
die  regifter  indorfed,  and  to  complete  the  bill  of  fale« 
But  that  could  not  rehabilitate  the  veflel ;  fhe  had  al- 
ready committed  a  breach  of  the  law,  and  was  in  pof- 
feilion  of  the  officers  of  the  Cuftoms.  It  has  been 
argued  that  thefe  goods  could  not  have  been  intended 
for  importation  at  Halifax  as  they  are  not  adapted  for 
that  market ;  of  the  weight  qf  that  argument  the  Court 
below  was  from  local  knowledge  much  better  qualified 
to  judge.  I  may  however  obferve  that  thefe  lame 
goods  are  amongft  thofe  enumerated  in  the  ftatute 
which  gires  the  Governor  of  Nova  Scotia  an  authority 
to  permit  their  importation,  and  it  is  clear  therefore 
that  there  is  an  occafional  demand  for  thenv     . 

I  have  entered  into  thefe  fads  more  minutely,  Ixr 
caufe  I  am  not  ignorant  that  this  cafe  has  been  made 
the  fubjed  of  an  outcry,  in  which  the  Judge  of  the 
Court  below,  and  the  officers  of  the  Crown,  have 
been  treated  with  fufficient  freedom.  I  muft  adver* 
•tize  parties,  that  if  they  feel  themfelves  aggrieved 
by  the  fentence  of  a  Court  of  Juflice,  this  is  not  the 
fpecies  of  remedy  which  the  Law  has  provided  for 
them.  The  true  remedy  is  to  be  purfued  by  a  regular 
caufe  of  appeal  in  the  tribunals  appointed  to  correft 
errors,  and  not  by  pai  tial  and  inflamed  complaints 
againft  perfons  in  judicial  fituations,  preferred  behind 
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ihehr  backs  and  in  quarters  where  fuch  complaints  can- 
not  be  judicially  examined.  What  would  be  unfair 
towards  indivicluals  is  not  lefs  fo  vrhcn  directed  againft 
Courts  of  Juftice^  I  do  not  however  lit  here  to  decide 
upon  the  chara6ter  and  condud  of  the  Judge  and 
o£Bcers  of  the  Crown  at  Halifax^  but  to  determme  the 
legal  merits  of  this  cafe.  From  the  conclufions  I  have 
drawn  from  the  evidence  it  will  be  inferred,  that  I 
approve  the  fentence  which  has  been  given;  Mr.  HaWt 
intentions  may  be  honeft,  for  they  are  known  only  to 
himfdf^  I  can  judge  of  them  only  from  fa£ts^  and  fuch 
fads  as  appear  in  the  evidence  which  is  fumifhedy  and 
judging  from  that  evidence,  I  do,  without  hefitation, 
nffirm  the  fentence  appealed  from.  ^ 


tjl 


The 

Jfov.  Il4| 


•  See  Ap^  1. 


BOLLETTA,  Trumpey.  *^t^ 

'TpHis  was  the  cafe  of  a  Danijh  Ihip,  bound  on  a  occupatiM  of 
-■■    voyage  from  Zanie  to  Copenhagen,  with  a  cargo  g^^T,  wljr 
documented  as  the  property  of  merchants  refident  in  *V  concurrence 

»       *         '  '  .  of  the  lovereigQ 

the  Seven  IJlandsy  and  captured  on  the  31ft  ci  Auguft  — piefumptire 
1807,  by  the  Snap  Dragon  privateer.    Proceedmgs  is  rhe  refuu  or 
were  commenced  againft  the  fhip  and  cargo  by  the  **  ^^^^* 
captor,  when  the  King's  Proftor  intervened  for  the 
Crown  on  the  ground  that  the  capture  was  made 
prior  to  the  declaration  of  hoftilitics  againft  RuJJia. 

On  the  Part  of  the  Captor^hwz^  argued  that  thefe 
iflands  had  been  ceded  to  France  prior  to  the  capture; 
that  they  had  become  part  of  France^BXkd  confequently 
that'^  the  cargo,  was  the.  property  of  French  iiLbje£ts» 
ind  as  fuch  muft  be  condemned  to  the  Captor. 

■  For  the  Crown  it  was  contended-^Thzi  the  cefllon 
of  thpfe  iflands  to  France  was  only  matter  of  con* 
jedure  founded  upon  vague  rumours  circulated  in 

foiiie 
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CASES  DETERMINED  IN  THE 


The         lome  of  the  foreign  journals ;  that  if  the  Captors  re* 
lied  upon  the  h&  of  ceffion  it  vras  incumbent  on 


M^y  2d,      tii^m  to  fhew  that  it  had  taken  place. 
J 309.  ^  f 

The  Court  interfered  and  obferved,  that  although 
regularly  it  was  the  bufuiefs  of  the  party  making  the 
aiTertion  to  addjice  evidence  of  the  fad»  upon  which 
he  relied ;  yet  in  this  cafe  he  fhould  dired  the  Prodor 
for  the  Crown  to  apply  to  Government  for  informa- 
tion) as  in  his  official  iituation  he  could  make  the 
application  with  more  facility  than  thp  Prodor  for 
the  Privateer. 

On  a  fubfequent  day  the  caufe  came  again  before 
the  Court,  when  the  King's  Prodor  brought  in  the 
-  following  anfwer  which  had  been  received  from  -the 
office  of  the  Secretary  of  State :  -  **  Foreign  Office, 
**  February.  20th  1 809.  Mr.  Bagot  prefents  his  com- 
^*  pliments  to  Mr.  Bijhopy  and  in  anfwer  to  the 
^^  quelUon  contained  in  the  inclofed  paper,  he  has 
^<  tht  honour  to  inform  him  that  the  ceffion  to  France 
^^  of  the  Ionian  Republic  was  only  made  known  to  the 
*^  Britijh  Government  by  the  fed  of  its  occupation  by 
^'  the  French  troops  fome  months  after  the  fignature 
^^  of  the  peace  of  Tilfit.  It  is  not  in  the  patent  articles 
«^  of  that  peace."  At  the  fame  time  further  evidence 
wa&fumiihed  on  the  part  of  the  Captor,  confiding  qf 
an  extrad  from  the  log  book  of  the  JVeazle  floop  of 
war,  which  was  cruizing  off  the  Seven  IJlands  at  that 
period^  together  witK  an  affids^vit  of  Captain  Ciavett 
hec  commander. 

Judgment. 
Sir  William  Scott. — ^The  queftion  m  this  cafe  Sb, 

whether  the  capture  took  place  fubfequent  to  the 

ce0ion  of  thefe  iiQands  to  France  by  tl^  Emperor  of 

Ruffia ;  for  if  the  fed  was  fo,  upon  the  principle  laid 

down  by  the  Court  in  the  Knifbaufen  cafes,  the  captors 

'will  be  entitled  to  the  benefit  of  the  condemnaitiom 

I  The 


HIGH  COURT  OF  ADMIRALTY.  1 7 J 

The  capture  took  place  t)n  the  j  ift  of  Augujl,  and  it    g^^^^^ 
can  hardly  be  denied  that  the  Seven  I/lands  were  in  - 
the  poilefiion  of  the  French  at  that  time ;  but  when        %^* 
the  cafe  came  on  beforCj^it^was  objeded  that  there  was 
no  evidence  to  (hew  that  this  was  any  thing  more  than 
a  mere  temporary  pofleflion,  except  fome  loofe  fuggef-  v 

tions  in  the  foreign  newfpapers,  which. required  to  be 
fupported  by  proofs  of  a  more  authentic  nature.  With 
this  view  the  Coiut  direded  an  application  to  be 
made  to  the  Secretary  of  State  for  the  Foreign  Depart-* 
ment^  for  information  refpe£Ung  the  time  when  the 
ceifion  of  thofe  iflands  to  France  took  place.  The 
anfwer  which  has  been  received  is  not  very  fatisfac* 
tory  as  to  the  point  at  iiTue.    But  in  order  to  fupply  ' 

this  deficiency  of  information  the  captors  have  brought 
in  an  extraft  from  the  log-book  of  the  Weazle 
floop  of  iwar,  which  was  cruizing  in  that  neighbour, 
hood  at  the  time,  with  an  affidavit  of  Captain  Clavel/,  \ 

her  commander.     On  the  part  of  the  Cxoym  it  has  \ 

been  contended  that  the  pofTeffion  taken  by  the  Fr-ench 
was  of  a  forcible   and  temporary  nature,  and  thnt 
fuch  a  pofTeflion  does  not  change  the  national  cha* 
rader  of  the  country  until  it  is  confirmed  by  a  formal . 
ceffion,  or  by  long  lapfe  of  time.    That  may  be  true 
where  pofTcf&on  has  been  taken  by  force  of  arms  and 
by  violence;  but.  this  is  not  .an  occupation  of  that 
nature:  France  and  Rufla  had  fettled  their  differ- 
ences by  the  treaty  of  Tilfit,  and  the  twp  countries 
being  at  peace  with  each  other,  it  mufl  be  underflood 
to  have  been  a  voluntary  furrender  of  the  territory 
on  the  part  of  Rujft^.    This  is  the  light  in  which  it 
is  viewed  in  His  Majeily's  declaration,  and  although 
in  the  anfwer  received  from  the  Secretary  of  State's 
office,  the  time  when  it  may  have  taken  place  is  not 
mention^,  yet  there  is  a  diflind  admiffion  of  the  fad. 
But  the  affidavit  of  Captain  Clavell^  and  the  extra£b 
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Tkf         from  his  logJ>ook,  fumifli  evidence  of  a  more  ded- 
BoLLETTA^    ^^^  nature.    He  ftates  that  "  he  proceeded  with  the 

JM^  ^^  ^^  ffeazle  towards  the  harbour  of  Cffu^  on  23d  of 
'  *^  "^  Augu/l  1807,  and  upon  going  afliore  there  for  the 
purpbfe  of  waiting  on  the  Britijh  Minifter,  he 
*^  found  that  he  had  been  obliged  to  fly,  and  that 
^^  Coffu  was  a&ually  in  pofleflion  of  French  troops  ; 
^*  that^  on  his  return  on  board  the  Weazlcy  he  found 
^  an  Englifiman,  who  had  been  fent  on  board  by 
**  Mr.  Ktrke,  the  Briiijh  Vice-Conful  at  Corjiiy  with 
*^  information  that  the  faid  place  wa^  in  pofleflicm  of 
^'  the  French^  and  had  been  for  feveral  days ;  that 
^'  the  deponent  went  to  fea  immediately,  and  on  the 
**  following  mommg  captured  fome  vefTels  with 
^  Fnncb  troops  on  board,  bound  to  Corfu  and  other 
*'  places  in  the  Seven  IJlands ;  that  the  deponent  was 
*^  then  informed  that  Cotfu^  Zante^  Cepbahnia^  and 
^^  other  iflands  belonging  to  RuJ/ta^  commonly  called 
^'  the  Seven  Iflands^  had  been  ceded  to  the  French^ 
<^  who  took  pofleflion  thereof  on  the  12th  oiAugufi^ 
««  and  diat  part  of  the  French  troops  had  ^been  con« 
^<  veyed  thither  on  board  of  and  under  the  protec« 
^  tion  of  Ruffian  fliips/' — Now  this  is  a  fad  which 
proves  that  it  was  a  voluntary  furrender  on  the  part 
of  Rujffia^  in  confequence  of  a  previous  ceflion,  and 
that  it  was  not  tn  hoftile  occupation  by  force  of  arms 
liable  to  be  toft  again  the  next  day.  It  was  a  ceflion 
made  by  Ruffia  at  a  time  when  flie  was  linked  with 
Franct  in  the  clofefl.  ties  of  amity.  No  other  evidence 
is  to  be  procured^  and  I  am  of  opinion  that  there  is 
fufficient  to  latisfy  the  Court  that  at  the  time  of  the 
capture,  thefe  iflands  had  been  transferred  to  France^ 
and  confequently  that  this  property  is  fubjefk  to  the 
'  commifltpn  of  war  held  by  this  privateer. 
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A. 

NOTEto  page  %. 

Ordir  in  Covkcil,  igith  N§9emhr  ii96» 

TJI7HEREAS  It  has  been  reprefented  to  His  Majefty,  that  it  Trade i»&. 
^^  would  be  expedient  in  the  prefent  circumftances  to  permit^ 
under  certain  roles  and  regulations,  a  commercial  intercourfe  to  ht 
carried  on  in  Briti/h  veffels  navigated  according  to  law,  from  the 
free  ports  in  the  Babama  ^amis,  and  the  port  of  RomJ  Harbour  ia 
the  ijQand  of  Torfola^  to  fuch  ports  and  places  in  the  ifland  of  Su 
Domingo  as  are  not  or  ihaH  not  be  under  the  dominion  and  in  the 
adual  pofleffion  of  His  Majefty*8  enemies ;  H'ts  Majefty,  by  aai 
with  the  advice  of  His  Privy  Council,  is  pleafed  to  authorice,  and 
doth  hereby  authorize  the  Governor  of  the  Bahama  Jflandsf  and 
the  Goverior  in  the  Lieward  I/lanJs,  (or  the  Prefident  of  the 
Council  refiding  in  the  ifland  of  Tortohf  and  the  Chief  Juftice  and 
Collcdor  of  the  Cuftoms  of  the  (aid  ifland,  if  by  writing  under 
the  Hand  and  Seal  of  the  Gorenor  of  the  Leewoard  (/land*  they 
(ball  be  deputed  for  that  purpofe)^  and  each  of  them,  to  graat 
licences  under  their  hands  and  feals  refpeflivelyt  but  in  His  Majefty*s 
name,  to  Brtti/b  stf^tU  navigated  according  to  law,  to  clear  Mt 
from  the  port  of  Road  Harbour  in  the  ifland  of  Tortola,  and  from 
the  free  ports  in  the  Bahama  Iflandt  re(pc6^ivcly,  with  cai^oes  of 
the  produce  or  manufafture  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  fait  firom  the  Bahama  I/lands f  to  fuch 
ports  or  places  in  the  ifland  of  Si.Donungo  as  are  not  or  fliall  not 
be  under  the  dominion  and  in  the  aAual  pofleffion  of  any  of  Hia 
Majcfly's  enemies,  (the  name  of  the  vcflcl,  and  the  port  or  ports  to 
which  the  vcflcl  is  bound,  to  be  inferted  in  every  fuchKcence),  and 
to  bring  back  from  fuch  ports  in  the  (aid  ifland  to  the  free  porta  U 
the  Babama  I/lands^  or  to  the  port  of  Road  Harbour  in  the  ifland 
of  Toriola,  or  to  fome  port  of  the  United  Kingdom,  any  artidei 
the  produce  of  the  (aid  ifland  of  St.  Dfmungo  \  fuch,  aiticles  of  pro* 
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duce  to  be  in  all  refpcds  fubjeft  to  the  duties  and  regulations  td 
%vhtch  the  produce  of  foreign  iflands  is  by  law  fubjed  :  Providedi 
however,  that  fuch  vefTela  ihall  not  carry  any  fugar  to  the  faid 
ifland  of  Si,  Domasgc,  nor  carry  any  negroes^  either  to  or  from  the 
faid  ifland.  And  His  Majcfty  is  further  plcafed  to  dired^«  that 
every  licence  fo  granted  (hall  be  entered  upon  record  in  the  proper 
office*  and  an  aecoant  thereof  be  tranfmitted  to  His  Majefly's 
Secretary  of  State  for  the  Colonial  Department.  And  His  Majeily 
doth  hereby  order  and  comroand  all  and  every  tl;e  conrniandas  and 
officers  of  His  (hips  and  veHels  of  war*  and  the  commanders  of  all 
private  (htps  of  war^  and  others  whom  it  may  concern,  to  fu£Fer 
all  and  every  fuch  (hips  and  veflels  having  fuch  licences  as  afore- 
iaid^  and  coofbrmiog  to  the  regulations  therein  prefcribed,  to  pafs 
and  repaGi  upon  their  refpeftive  voyagcB»  which  (h^ll  be  defcnbed 
in.  fuch  licences.  And  in  cafe*  through  igaorance«  or  in  breach 
of  this  His  Majefty's  Order  in  Council^  any  {hips  or  vcfiels  having 
fuch  licence  as  aforefaid^  (hall  be  brought  in  fw  adjudicatioii« 
His  Majefty  doth  hereby  further  order  and  command^  that  they 
ihall  forthwith  be  releafed  by  His  Majeily's  Court  of  Admiralty^ 
upon  proof  that  the  parties  have  duly  conformed  to  the  regulatiooa 
and  rcftridiions  prefcribcd  In  the  faid  licence. 

(Signed)  W.  FAWKENER. 


B. 

NOTE  to  page  2. 

Instruction,  I  ith  F<"^rj/tfry  1807. 

Relief  to  Shipt     /^UR  Will  and  pleafure  if,  that  att  Sriij/h  veflels  which  hav;t 

cleared  out  for    ^^  cleared  out  for  any  of  the  ports  of  Our, United  Kingdom ^0 

fimmi^jreu       Buenos  Ayres  and  the  river  Plata,  may  be  permitted,  either  to  pro* 

^  ceed  without  interruption  to  any  port  of  the  iflaqd  of  St,  Domingo, 

90t  in  the  immediate  pofrcflion  and  under  the  controul  of  France 

or  Spaiuy  there  to  difpofe  of  their  cargoes,  and  to  lade  produce  in 

return,  and  to  carry  the  fame  to  any  |>ort  of  our  United  Kingdom, 

or  to  tran(h.*p  their  cargoes  on  board  neutral  vefTels,  and  to  fend 

the  fame  for  fale.  to  any  hoflile  colony,  and  to  bring  back  returns 

on    board    fuch    neutral  vefFels^    to  any   port  of   our  United 

Kingdom* 

By  His  Majelly's  Command,  ,    , 

(Signed)  SPENCER. 


»  •        •  • 

c. 

NOTE  to  page  2. 

Ordba  in  Council^  ijtb  July  1807. 

^ll^HEREAS  It  has  been  repre&nted  to  His  Majefly,  diat  ft-  Tn4c  t* 
^  ^  would  be  expedient  in  the  prefent  ctrcumftances  to  permit,  ^'*  DomiMg^ 
under  certain  rules  and  refiri^ions^  a  commercial  intercouife  to  be 
carried  on  in  Brkl/b  ▼eflels*  navigated  according  to  law,  from  the 
province  of  Novm  Scotia  to  fuch  ports  and  places  in  the  iHand  of 
Si.  DonungOf  as  are  not  or  (hall  not  be  under  the  dominion  and  in 
the  adual  poffeffion  of  the  government  of  Franct  or  Spain  %  His 
Majefty,  by  and  with  the  advice  of  His  Privy  Council^  is  pleafed 
to  authorize,  and  doth  hcftby  authorize  (he  Governor  of  the  faid 
province  of  Nvva  Stiftia^  to  grant  licences  under  his  hand  and  feal, 
but  in  His  Majefty's  name,  to  Sriii/k  veffels,  navigated  according 
to  bw«  to  clear  out  firom  any  port  of  the  laid  province  of  .ATmui 
Seo^i  with  cargoes  of  the  produce  of  the  faid  province  of  Nowi 
Scaiia,  or  any  Briti/b  colony  or  plantation^  or  of  the  produce  or 
manufaftnre  of  the  United  Kingdom  of  Great  Britain  and  Ireland^ 
to  fuch  ports  and  places  in  the  iiland  of  St.  Domingo^  as  are  not  or 
fhaO  not  be  under  the  dominion  and  in  the  aAual  poifefllon  of  the 
government  {A France  or  Sfain,  (the  name  of  thcTeflel  and  the  ports 
to  and  firom  which  the  tcflel  is  bound  to  )>e  inferted  in  anjr  fuch 
licence},  and  to  bring  back  from  fuch  ports  in  the  faid  iiland,  to 
fome  port  of  the  faid  province  of  Nova  Scotia^  or  to  fome  pott  of 
the  United  King^dom,  any  articles  the  produce  of  the  faid  ifland 
of  St.  D^lngo^  fuch  articles  of  produce  to  be  in  all  refpedts  fubje6t 
to  the  duties  and  regulations  to  which  the  produce  of  foreign 
iflands  is  by  law  fubjcd :  Provided,  however,  that  fuch  veflek  (hall 
not  carry  any  fugar  to  the  Caid  ifland  of  St,  Domingo,  nor  carry  any 
negroes  either  to  or  from  the  faid  ifland.  And  Ha^  Majefty  is  fur- 
Cher  pleafed  to  dire£l«  that  every  licence  fo  granted  fliall  be  entertd 
upon  record  In  the  proper  office,  and  an  account  thereof  be  tran^ 
mitted  to  His  Majefty's  Secretary  of  Slate  for  the  Colom'al  De* 
partment.  And  His  Majefly  doth  hereby  order  and  command  all 
and  every  the  conunanders  and  officers  of  His  Majefty's  flupa  and 
veflek  of  war,  and  the  commanders  of  all  private  ftiipsof  war,  and 
all  others  whom  it  may  cwncern^  to  fuffer  all  and  every,  fuch  fliips 
and  veffels,  having  fuch  licence  as  aforefaid,  and  conforming  to  the 
regulations  therein  prefcribed,  to  pais  and  repa(s  upon  their  re- 
fpe^ive  voyages  which  fhaU  be  dcfcrtbcd  in  fuch  licences.  Asid 
f«L.  I.  [b]  ia 
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in  cafe  through  ignorance,  or  in  breach  of  this  His  M^efty^ 
Qrdcr  ia  Council,  any  (hips  or  Ycflels  having  fuch  licence  as  afore« 
faid,  (hall  be  brought  in  for  adjudication.  His  Majefty  doth  hereby 
fuither  order  and  command,  (hat  (hey  (hatt  forthwith  be  relcafcd 
by  Hi«  Majefty's  Courts  of  Admiralty^  upon  )>roof  (bat  the  parties 
have  duly  conformed  to  the  regulations  and  reftridioas  preferibed 
IP  the  laid  licences. 

(Signed)        STEPHEN  COTTRELL. 


NOT£  to  peg«:4. 
PELICAN,  Burke, 

"TN  the  cafe  of  the  Pf.licatc,  Buri^e,  the  fame  ^uelHon  ocetirre4 

-^  in  the  Court  of  Appeal  CthAf^j^  1809. — ^^  was  the  cafe  of  m 
Teifel  under  Danl/h  colour.%  captured  on  a  voyage  from  Port  an 
Prince  to  New  Tori  with  a  return  cargo  of  coffee,  &c.— The 
Judgment  of  the  Court  was  delivered  by  Sir  fVilUam  Graat  to  the 
following  cSc€t : 

**  Although  it  was  matter  of  notoriety,  that  a  confiderable  part 
of  St*  Domingo  had  been  emancipated  from  th&domiolon  of  France 
yet,  when  the  former  cafes  {Dart  aud  Hapfy  Couple)  were  decide^ 
we  thought  there  was  no  fufHcient  ground  to  authorize  the  Court 
to  prefume  a  change  in  its  national  chara^er.  It  always  belongs 
to  the  government  of  ihe  country  to  determine  in  what  relatioa 
any  other  country  ftands  towards  it ;  that  is  .a  point  upon  whicl^ 
courts  of  jiiftlce  cannot  decide*  Now,  ah  hough  the  cafes  of  th^ 
Duri  and  Happy  Couple^  involving  thai  que(lion«  did  not  come  on 
for  hearing  before  this  Board  until  fome  time  after  the  fubfequent 
Orders  in  Council  had  ifluedj  yrt  thofe  Orders  were  not  in  exifU 
ence  at  the  time  when  the  captures  took  place.  But  they  had 
beeii  promulgated  previoujly  to  the  prefent  rapture ;  and  we  are  of 
opinion  that  they  do  contain  a  recognition  on  the  part  of  His  Ma*, 
jefty's  Geveramentj  that  there  are  ports  and  places  in  St.  Doming 
not  only  not  in  the  poflefiion,  but  alfo  not  under  the  dominion  of 
France,  The  only  ground  for  condemnation  in  this  cafe-  is  thf 
trading  from«  h<^ilc  colony ;  but  that  cannot  apply  to  thofe  parti 
^  it  which  are  not  GQa&4«red  or  heU  ;tobc  uudcr  tbc  dmmion  pf 
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tlie^r^einy ;  and  therefor^  the  real  queftion  is  as  to  the  dercriptioO' 
«iid  charafler  of  the  port  orpIa2e  from  which  the  veflel  was  trad* 
ing.  It  b  evident,  that  whatever  may  have  been  the  motive  for 
granting  thefe  licences  under  the  Orders  in  Coancil,  it  cculd  not  be 
te  fanfUen  or  anthorlze  a  trade  with  fuch  parts  of  the  colony  as  arc 
boftilej  becaufe  in  the  orders  themfclves  a  dtftinflion  h  taken  as  to 
different  parts  of  iS/.  Domingo,  to  fome  of  which  a  trade  is  permitted, 
to  <yhcrB  not.  It  was  not  necefiary  that  government  (hould  have  af<* 
certained  in  what  way  affirmatively  St*  Domingo  (hould  be  politically 
and  commercially confidered.  It  is  fufficient  for  the  prefent  queftion, 
that  the  Orders  negative  a  hoftile  charadler  applying  to  certain  parti 
of  the  colony ;  and  it  was  not  contended  in  argument,  that  the  pOrt 
firom  which  this  vefTel  failed  was  not  one  of  thofe  to  which  (hefe  fub- 
lieqaent  Orders  wonld  apply.  We  are  therefore  of  o]^ni«n  that  thii 
property  muft  be  reftored ;  but  as  the  queftion  is  altogether  new^ 
we  think  the  captors  ought  to  be  reimburfcd  In  their  expenqes^ 


NOTE  to  page  17. 

Orbbr  of  Council,  'jih  January  1807* 

TirHEREAS  the  French  government  has  ifliied  certain  orderii  Trade 

^    which,  in  violation  of  the  ufages  of  War,  purport  to  pro-  ^I^^IH^ 
hibit  the   commerce  of  all  neutral  nations  with  His  Majefty't 
daminionsy  and  alfo  to  prevent  fuch  nations  from  trading  with  any 
other  country,  in  any  articles  the  growth,  produce,  or  manufac* 
tare  of  His  Majefty's  dominions  : 

And  whereaa  the  faid  government  has  alfo  taken  upon  itfelf  to 
declare  all  His  Majetiy's  dominions  to  be  in  a  (late  of  blockade, 
At  a  time  when  the  fleets  of  France  and  her  allies  are  themfelvef 
«on£ned  within  their  own  ports  by  the  fuperior  valour  and  difciplin^ 
of  the  Britifl^  navy  : 

And  whereas  fuch  attempts  on  the  part  of  the  enemy  would 
give  to  His  Majeily  an  unqueftionable  right  of  retaliation,  and 
Foold  wanrant  His  Majefty  in  enforcing  the  fame  prohibition  of 
;tQ  commerce  with  FranfCf  which  that  power  vainly  hopes  to  effefl 
^gainft  the  commerce  of  His  Majefty^s  fubje£ls ;  a  prohibition 
which  the  fuperiority  of  His  Majefty's  naval  forces  might  enable 
Vol  ta  fii{90rt|'  by  aAually  invefting;  the  poitt  and  coaftt  of  the 

b  a  .  enemy 


APPENDIX. 

enemy  with  nnuiereus  fquadront  and  crulfervt  fo  at  to  make  ibe 
entrance  or  approach  thereto  manlfcftly  dangen)ut ; 

And  whereas  Hia  Majefty,  though  uawiUtng  to  foDow  the 
example  of  His  enemies*  by  proceeding  to  an  extretfiity  fo  dif- 
treffing  to  all  nations  not  engaged  in  the  war,  and  carrying  oa 
their  aocnftomed  trade,  yet  feels  Himfdf  bound,  by  a  dae  regard 
to  the  juit  defence  of  the  rights  and  interefts  of  His  people,  not  to 
fbffer  foch  meafnrcs  to  be  taken  by  the  enemy>  without  taking 
feme  ileps  on  His  part  to  reftrain  this  ^olence,  and  to  retort  upoit 
them  the  erils  of  theip  own  injuftioe : 

His  Majefty  is  therefaM  pleafed,  by  and  with  the  advice  of  Hia 

Privy  Council,  t»  order,  and  it  u  hereby  ordewd,  that  no  vcfel 

ftall  be  perapitted  to  trade  from  import  $o  anaiher^  both  which  ports 

1   ihall  bebng  to  or  be  in  the  poflcfikm  of  France  or  her  allies,  oc 

\  ihall  be  fo  far  under  their  coAtroid  aa  that  £rii^  veffeb  may  not 

^  fineely  trade  thereat  &  And  the  eomoumders  of  His  Majefty's  ihipa 

of  war  and  privateera  Aall  be,  and  are  hereby  inftrufibid  to  warn 

every  neutral  veflld  coming  from  any  fuch  port,  and  deftined  to 

,  another  fuch  port,  to  di&ontinue  her  voyage,  and  not  to  proceed 

\  to  any  fuch  port ;  and  any  vcffel  after  being  £9  warned*  or  any 

I  wflel  coflsittg  from  any  fiich  port,  after  a  reafonabk  time  fhatt 

have  been  afforded  fer  receivin|>  information  of  this  His  Majefty 'Is 

order,  which  fliall  be  found  proceeding  to  another  ftich  port,  (hail 

be  captured  and  brought  in,  and,  together  with  her  cargo*  (hall 

be  condemned  as  lawful  priae.    And  His  Majefty's  Principal 

Secretaries  of  State,  the  Lords  GommiilioneTS  of  the  AdminJiy^ 

and  the  Judges  of  the  High  Court  of  Admiralty  and  Couru  of 

Vice* Admiralty,  are  to  take  the  neceiTary  mcafores  herein,  as  to 

tihem  (hall  refpcAively  appertain. 

(Signed)       W.  FAWKENER  . 


NOTE  to  page  J s.* 

Oanaa  of  CouiieVL>  Mth  N^vmher  *«dy# 

Uefpeaiaf  TJITHEKEAS  certain  orders   eftablithiiig  an  unprecedentf* 

Trade,  atpfo-  >  V   fyftcm  of  Warfare  againft  this  kingdom,  and  aimed  efpedaliy 

ir  the  poiTefuoB  at  the  dedrufiton  of  its  #ommrrce  and  refourcef,  were,  tome  time 

of  Jhe  encosy,  ^^       jjj^^  ^^  ^j^^  goV€Punricnt  of  Framcy  by  which  ••  the  Britifif 

^''  i(lMid» 
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iflairfs  were  declared  to  be  !«  •  (Ute  of  Uockad*  («},"  Ubittthj 
fobjeAiog  to  cupture  and  condemnation  all  veffela  with  Ulel^ 

cafgoea 


(a)  FRENCH  liECREE,  p^l, 

The  annexed  tranflalion  of  the  Decree  of  21ft  November^  *^^^  I>«Mlot* 
whidb  appeared  in  the  public  papers,  has  been  cont£te4 
by  the  official  communication  in  the  Mwiteur. 

Napoleom,  Emperor  of  the  Frmeh^  and  King  of  //tf^« 
Confideringy 

1 .  That  England  does  liot  acknowledge  the  lawi  generall^r  ob» 
ierved  by  all  ctviVsed  nations. 

9.  That  (he  regards  every  individoal  as  an  enemy  who  belongs 
to  an  enemy's  ftalcg  and  consequently  makes  prifonera  of  war,  not 
only  of  the  crews  of  fhips  of  war,  but  alfo  of  the  crews  of  meicbaiK 
veflels,  and  even  fnpercargoes  and  merchants  who  are  prooeeduig 
t^  their  courfe  of  trade. 

3.  That  flio  extends  to  merdiant  fliipSf  and  to  waKs,  and  to 
property  of  private  perfons,  that  right  of  conqueft  which  onght 
only  to  be  applied  to  property  bdonging  to  the  hoftile  ftates. 

4.  That  (he  extends  the  right  of  blockade  to  commercial  mw 
fortified  towns,  and  to  ports,  baiboun,  and  mouths  of  rifer^ 
which,  according  to  the  principles  and  pradice  of  aQ  ctfiUji^ed 
pations,  is  only  applicable  to  fortified  places. 

That  (he  declares  places  in  a  (late  of  blockade,  before  which 
Aie  has  not  a  (hip  of  war,  thoagh  no  place  can  be  confidered  in  a      ' 
■ftatc  of  bkxrkade,  unlefs  it  is  fo  inveftcd,  that  approach  pannot  bc 
attempted  without  imminent  danger. 

That  (he  eien  declares  places  in  a  ftate  of  blockade^  which* 
with  all  her  forces  united,  (he  is  incapable  of  t>lockadiog|  namdyf 
whole  coafts  and  empiirs,' 

5.  That  this  monftrous  abnfe  of  th^  right  of  blockade  haa  no 
other  obje^  than  to  obftruA  the  communication  of  ^ions  with 
each  other,  and  to  raife  the  trade  and  the  indnftry  of  Englmid, 
Upon  the  ruin  of  the  trade  and  induftry  of  the  nations  of  the 

continent. 

6.  That,  Gncc  fuch  is  the  oljed  of  Bnglmd^  whoever  is  coo* 
cemed  tn  the  commerce  of  Rngkfi^  oMrchandine  on  the  coiitineiiC» 
^hereby  faroon  her  views,  and  becomes  her  accomplice* 

bi         .  ^  Thi«    • 
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iargocs^  wliicli  fliould  continue  to  trade  with  Hit  &Cajefty't  dtfw 
iAinioius 

And 


^tmm 


7.  That  this  conduct  on  the  part  of  England,  which  is  only 
worthy  of  the  earh'eft  ages  of  barbanTtn,  has  redounded  to  the  ad- 
jutage of  that  QzUi  and  to  the  injury  of  all  others. 

8.  That  it  if  a  natural  right  to  oppofe  an  enemy  with  the  fame 
weapons  he  employ Sj  and  to  combat  him  by  the  fame  means  which 
he  employs  ag'ainft  others,  efpecially  when  that  enetny  difclaims  all 
ideas  of  jufticcy  and  all  the  liberal  fentiments^  which  have  refuTted 
from  the  civilization  of  mankind. 

We  have  refolved  to  direct  againll  England  the  fame  fydem 
ivhich  fhe  has  efkablifhed  by  her  maritime  code.  The  regulations 
of  the  prefent  decree  (hall  therefore  be  henceforth  confide  red  as 
forming  a  fundamental  law  of  the  empire^  until  England  Ihall 
acknowledge  that  the  right  of  war  is  the  fame  by  land  as  by  fea— ^ 
that  it  does  not  extend  to  private  property,  of  any  kind  whatever^ 
or  to  the  perfons  of  individuals  unconi^eded  with  the  profeffion  of 
arms*  and  that  the  right  of  blockade  is  limited  to  fortified  places^ 
actually  invefted  by  aTufficient  force.  We  have  therefore  decreed> 
and  do  hereby  decreci  as  follow ; 
^    Article  1.  The  Briti/h  Ides  are  declared  in  a  ftate  of  blockade. 

3.  All  trade  and  all  correfpondence  with  the  Briti/b  Ifles  are 
prohibited. 

Confequently^  all  letters  os  packets  that  are  addreffed  to  England, 
or  to  Engli/bmenf  or  which  are  written  in  the  EngUJb  language^ 
ihall  not  henceforth  be  forwarded  by  poft,  but  fliaU  be  feizcd. 

3 /Every  individual  EngTi/h  fubjed»  of  whatever  rank  or  con* 
Aition,  who  (haflbe^ound  in  any  country  occupied  by  oar  troppa^ 
or  the  troops  of  our  allies^  (hall  be  confidered  as  a  prifoner  of  war, 

4.  Every  magazine,  every  kind  of  merchandize^  every  fpecies 
of  property^  be  it  what  it  may,  which  belongs  to  an  EngUJh  fub* 
jedy  (hall  be  confidered  as  lawful  prize* 

5.  Trade  in  EngU/b  merchandize  is  prohibited;  and  all  mev- 
ehandize  that  belongs  to  England,  or  that  is  the  produce  of  her 
'inanufa€l;ures  of  colonies,  is  declared  bwful  prize. 

"   6.  A  moiety  of  the  produce  of  the  confifcatcd  property,  which^ 
by  the  foregoing  avticlei,  is  declared  lawful  prize,  fliall  be  apprcH 

:?)>riattt4  to  the  merchantsi  to  indcnmify  them  for  the  lofs  the)'  have 

li^tainc^ 
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And  whereas  by  the  f^mc  orders,  **  all  trading  io  EiigKih  ^-^^^^ 
^  merchandize  ib  prohibited^  and  every  article  of  merchandize 

*t  belonging 


ibftatned  from  the  capture  of  their  merchant  TcfTcIs  by  Eng^ 
cruizera. 

7*  No  (hip  which  comes  dtreA  from  England^  or  the  En^tfk  co* 
Ionics,  or  which  fliall  have  been  there,  after  the  publication  of  the 
prefent  decree,  fhall  be  permitted  to  enter  any  of  oor  hatbourt. 

8.  Every  fhip  trading  by  means  of  a  falfe  declatation,  in  con* 
travention  of  the  above  mentioned  regulations,  fhall  be  detained* 
and  the  fhip  and  lading  fhall  be  confifcated,  as  if  they  were  EngRfi 
property. 

9.  Our  Tribunal  dcs  Prizes  at  Paris  is  invefted  with  the  power 
of  dc£nitively  deciding  all  queflions  which  may  arifc  within  our 
empire,  or  in  the  countries  occupied  by  the  French  armies,  ia 
refped  to  the  execution  of  our  prefent  decree.  Our  Tribunal  iit% 
Prizes  at  Milan  is  invcftcd  with  the  power  of  definitively  deciding 
fuch  queflions  as  may  arife  within  the  limits  of  our  Kingdom  of 

Itafy. 

10.  The  communication  of  the  prefent  decree  (hall  be  made  by 
•ur  Miniller  of  Foreign  Relations  to  the  Kings  of  Spaing  Naples^ 
Holland,  and  Eirurla,  and  to  our  other  allies,  whofc  fiibjefts  arCy 
as  well  as  our  own,  the  vi^ims  of  the  injuilice  and  baibarifm  of  the 
Engliji  maritime  code.  ^ 

11.  Our  miniflcrs  of  foreign  relations,  of  war,  marine,  finance^ 
and  police,  and  our  director  general  of  the  po(ls»  are«  in  their 
refpe&ive  departments^  charged  with  the  execution  of  our  prefent 
decree :  *  ^ 

The  following  Dectte  of  toc||ifed  {crerity,  haa  appeared  fince  Farther  FreneW 
in  the  public  papers;  but  tf«e  Editor  has  had  no  opportunity  1^^'^ 
of  comparing  it  with  an  authenticated  copy, 

Farhf  a6th  Zkcemier  xSoy* 
NapoleoMf  emperor  of  the  French^  king  of  haly^  and  profeAor 
•f  the  Rbenl/b  confederation  :«-Obfenring  the  mcafures  adopted 
by  the  Brkl/b  government^  00  the  nth  of  November  laft^  by 
which  veflels  belonging  to  neutral>  friendly,  or  CTcn  powers  tlua 
aBies  of  England^  are  made  liable^  not  only  to  be  fearched  by  f'ly- 
tifh  cruizers,  but  to  be  compnlfority  detained  in  England^  and  ta 
have  a  tax  laid  on  them  #f  fo  much  per  4tnt*  00  the  cargo,  to  bo 

b  4  regulated 
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''  befedgki'g  to  EmgUmdf  or  comiag  from  her  coloaret  or  of  hitt 

^  manufii&iiret^  it  declared  lawful  prixe:'* 

An* 


regulated  by  the  Briit/b  legiflature-v-obferving  that  by  tfacfe  aftt. 
the  BrUyb  government  denationalizes  ihipa  of  every  nation  in 
JEurtptf  that  it  it  not  competent  for  any  government  to  detraft 
from  its  own  independency  and  rights,  all  the  fovereigns  of  Europe, 
having  in  truft  the  fovereignties  and  independence  of  the  Aag ;  that 
if  by  an  unpardonable  wedcnefs,  and  whichy  tu  the  eyes  of  poftentyj^ 
would  be  an  indelible  ftain#  (uch  a  tyranny  was  allowed  to  be  ella- 
blllhed  into  pHnciplcs,  and  confecrated  by  ufage^  the  EngR/h  would 
avail  lhemle!ve8  of  it  to  afTrrt  it  as  a  right,  as  they  ^ave  availe<^ 
ihcmfclvet  of  ihe  toleranceof  governments  tp  eftablifh  tlK  infamous 
principle^  tbai  the  flag  of  a  nation  dots  not  cover  goods*  and  to, 
give  to  their  right  of  blockade  an  arbitrary  extenfiony  and  which 
infringes  on  the  fovereignty  of  every  ftate ;  we  have  decreed,  and 
do  decree  as  follows ; 

Art.  I.  Every  (hip,  to  whatever  nation  it  may  belong,  that  Oial^ 
have  fubmitted  to  be  fearched  by  an  i^ngVtPi  fhip,  or  to  a  voyage 
to  ^ngland^px  that  (haU  have  paid  any  tax  whatfoever  to  the  Eng-*^ 
hfb  government,  is  thereby,  and  for  that  alone,  declared  to  be 
denationalised,  to  have  forfeited  the  protedion  of  itSi  king,  and 
to  have  become  EngU/h  property. 

a.  Whether  the  Aiips  thus  denationalised  ty  tie  arhiirat^y  med" 
fvres  of  the  EngKfli  governmenif  enter  into  our  ports,  or  thofe  of 
our  allies,  or  whether  they  fall  into  the  hands  of  our  (hips  of  war^, 
or  of  our  privatcerf,  they  are  4cclared  to  be  good  and  lawft;^ 
prises. 

5.  The  Briit/b  iflmds  are  declared  to  be  in  a  ftate  of  blockade^ 
both  by  land  and  fea.  Every  (hif^  of  whatever  nation,  or  what* 
foever  xhe  nature  of  its  cargo  may  be,  that  fiult  from  the  ports  of 
England^  or  thofe  of  the  E»gB/fi  ^lonieg,  and  of  the  countries 
occiipied  by  KngU/b  troops,  and  proceeding  to  Snglandp  or  to  tha 
EngKfi  colonies,  or  to  countries  occupied  by  E^g/i/h  -troops,  it 
good  and  lawful  prine^  as  contrary  to  the  pitfent  decree,  and  aiiay 
be  captured  by  our  (hips  of  vrar,  or  our  privateers,  and  adjudged 
to  the  captor. 

4.  Thefe  meafures,  which  are  reforted  to  only  in  juft  retaltatioii 
of  the  barbarous  fyftem  adopted  by  EngUnd^  which  a(fimilaterita 
l^gtflation  to  thftt  otJ/gUrtf  (haU  ceafc  lo  have  aiiy  effed  with  re* 
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'  And  wlMre»  the  astioos  (a)  In  «lliaiice.^wil!h  j>4»«r»  iAdinider 
ner  oootrpuU  wm  required  to  give,  and  h$m  gives,  and  do  give» 
cScA  to  fuch  orders : 

And 


fpt€t  to  all  nscioDS,  who  (hall  have  the  firmnefs  to  compel  tba. 
£ngi/h  Government  tQ  refpcft  their  Bag,  They  ihall  contifiue  to 
be  rigoroufly  in  force,  as  long  as  that  government  does  not  rttoni 
to  the  principle  of  the  law  of  nations,  which  regulates  the  relation 
ff  civilized  ftates  in  a  ftate  of  vi^r.  The  provifions  of  the  prelent 
decree  (hall  be  abrogated  and  null,  in  fafk,  as  foon  as  the  Sffg^ 
|ibide  agrain  by  the  principles  of  the  law  of  nations,  which  are  aUb 
fhej>rinciple9  of  juftice  and  honour. 

AU  our  min  jfters  are  charged  with  the  execution  of  the  prefent 
^ecreei  which  (hall  be  inferted  iq  the  Bulletin  pf  the  laws. 

[a]  SPANISH  DECREE.  Sp«iii 

jtrattjuez,  f  9th  Fekruary  l8o7,  fponding  decree. 
By  the  greattil  outrage  againft  humanity  and  againft  policy^  '9^**  ^*^  ^^' 
Spmn  was  forced  by  Grsat  Britain  to  take  part  in  the  prefient  «rar. 
7his  power  has  exercifed  over  the  fea,  and  over  the  commeroe  of 
the  world,  an  exclnfive  dominion,     }icr  numerous  factories,  dif* 
feminated  through  all  countries,  are  like  fponges,  which  imbibe 
tbe  riches  of  thofe  countries^  without  leaving  them  more  than  the 
appearances  of  mercantile  liberty^    From  this  maritime  and  com* 
merci^  defpotifm,  England  ^tTVt^t  immenie  refources  for  carrying 
on  a  war,  whofe  objc^  is  to  deftroy  the  commerce  which  belongs 
to  each  ftate  from  its  indnftry  and  fituation.    Experience  has  proved 
that  the  morality  of  the  Briiifb  cabinet  has  no  hefilation  as  to  the 
means,  fo  long  as  they  lead  to  the  accompli(hment  of  i(s  defigns  % 
and  whilft  this  power  can  continue  to  enjoy  the  fruits  of  its  immenfe 
tiaflic,  humanity  vrill  groan  under  the  weight  of  a  defolating  war. 
To  put  an  end  to  this,  and  to  obtain  a  folid  peace,  the  £ropeffor 
of  the  French  and  King  of  lialy  i(rued  a  decree  an  the  aift  of 
November  laft,  in  which,  adopting  the  principle  of  reprifals,  the 
U^ckade  of  the  Briti/h  Ifles  is  determined  on ;  and  his  Ambaiador, 
his  Kxcellency  Francis  de  Bowrbamois^    Grand  Dignitary  of  the  * 
Iron  Crown,   of  the  Legion  of  Honour,  &c*  &c.  having  codii^- 
iMiniGalld  this  decree  to  the  King  our  mafte r  |  end  his  Ifajtftf  / 

being  defirous  to  co-operate  by  means  fandioned  by  the  right  of 
icciprocityj  has  been  pkn'fed  to  inithorife  hii'Mai:  Scveoc  High- 
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Atii  whereas  His  Majefly's  order  of  the  7th  of  Jamutry  Ml  kat 
tot  anfwcred  the  defired  purpofe,  either  of  compeliing  the  cnemy^ 


Mefsy  the  Pnncc  Generaliflimo  of  the  Marine^  to  ifliie  a  circular  %£ 
the  following  tenor : 

As  foon  as  England  committed  the  horrible  outrage  of  iotcr- 
Cepting  the  teifels  of  the  royal  marine,  infidioufly  violating  the 
good  faith  with  which  peace  aflures  individual  property^  and  the 
rights  of  nations,  his  Majcfty  confidered  himfelf  in  a  date  of  war 
with  that  power,  although  his  Royal  Soul  fufpcndcd  the  promul- 
gation of  the  Manifeftoy  until  he  faw  4.he  atrocity  commited  by  ita 
feamen^  fan^ioned  by  the  government  oi London,  From  that  tirne^ 
tad  without  the  necelGly  of  warning  the  inhabitants  of  thcfe  King- 
doms of  the  circumfpedion  with  which  th^y  ought  to  condufl 
themfelves  towards  thofe  of  a  Country,  Which  difregards  the  facred 
laws  6f  properly,  and  the  righls  of  nations,  his  Majeily  made 
known  to  his  fubjeds  the  ftate  of  war,  in  which  he  found  himfelf 
^ith  that  nation.  All  trade,  all  commerce,  is  prohibited  in  fuch 
a  fituation ;  and  no  fentiments  ought  to  be  entertained  towards 
fuch  an  enemy,  which  are  not  didkatcd  by  honour  ;  avoiding  all 
intercourfe  which  might  be  coniidered  as  the  vile  efforts  of  avarice^ 
Operating  on  the  fubjcds  of  a  nation  which  degrades  itfelf  in  them. 
His  Majcfty  is  well  perfuaded  that  fuch'  fentiments  of  honour  are 
tooted  in  the  hearts  of  his  beloved  fubje^ls  ;  but  be  docs  not  choofe 
on  that  account  to  allow  the  fmalleft  indulgence  to  violators  of  the 
law,  nor  permit,  that  through  thqir  ignorance  they  (hould  be  takea 
by  furprize  ;  authorizing  me  by  thefe  prefents  to  declare  that  all 
Sagli/b  property  will  be  cohBfcated  wiienever  it  js  found  on  board 
a  veffel,  although  a  neutral,  if  the  confignment  belongs  to  Spanl/k 
individuals.  So  likewife  will  be  confifcated  all  merchandize  thai 
may  be  met  with,  although  it  may  be  in  neutral  vefTels,  whenever 
It  18  dcftined  for  England  ox  her  Ifler*  And,  finally,  his  Majefty^ 
conforming  {liokfelf  to  the  ideas  of  his  Ally,  the  £mperor  of  the 
French  J  declaied  in  his  ftates  the  fame  law  which,  from  principles 
of  reciprocity  and  fuitable  refpedl,  his  Imperial  Ma^fty  promol^ 
gated  under  the  date  of  the  21ft  November  1806. 

The  execution  of  this  determination  of  his  Majcfty  belongt  to 

ihe  chief  of  the  provinces,  of  departments,  and  of  veflfela  (baxels)  i ' 

end  communicating  it  to  them  in  the  name  of  his  Majefty,  I  hope 

they  win  leave  no; room  for  the  royal  dilpleaforc*    God  prefervii 

yeu  many  years.  ^ 

The  PrioDE  QpeiraUflSmo  of  the  Mariecr- 
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to  recti  tKoCe  orders,  or  of  indilkcing  neutral  nations  to  Interpol 
with  cfftAy  to  obtain  their  rrvocatioti,  but,  on  the  contrary,  the 
fiune  have  been  recently  enforced  wiih  increafed  rigour: 

And  whereas  His  Majcfty,  under  tbcfc  circumftances,  finds 
Hitpfelf  connpelled  to  take  further  meafnrcs  for  aflVrtIng  and  vindi- 
cating His  juft  rights,  and  for  fupporting  that  maritime  pover,  .  . 
Mrhich  the  exertions  and  valour  of  His  people  have,  under  the 
blefling  of  Providence,  'enabled  him  to  eftablifh  and  maintain ; 
and  the  maintenance  of  which  is  not  more  efTcnc^al  to  the  Safety 
and  profperity  of  His  Majefty's  dominions,  than  it  is  to  the  pro- 
tcdioQ  of  fuch  dates  as  fiill  retain  their  indepcndeoee,  and  to  the 
general  intercourfe  and  hanpitiefs  of  mankind  ; 

I.  His  Majefty  b  therefore  pleafed,  t>y  and  with  the  advice  of  AM  ports  fraw^ 
His  privy  Council,  to  order,  and  it  is  hereby  ordered,  (hat  all  the  ^^j,  j,  -TrilniVsl, 
ports  and  places  of  France  apd  her  allies,  or  of  any  other  coantry  rtttriacd. 
at  war  with  His  Majeft'y,  and  all  other  ports  or  places  in  Europe^ 
from  which,  although  not  ac  war  with  His  Majefty,  tlie  Briii/i 
flag  is  excluded,  and  all  ports  or  places  in  the  colonies  belonging 
to  His  Majefly*s  enemies,  (hall,  from  henceforth,  be  fubjeA  to 
the  fame  rcilridions  in  point  of  trade  and  navigation,  with  the  * 

exceptions  herein-after  mentioned,  as  if  the  fame  were  aduaOy 
blockaded  by  His  Majeity's  naval  forces^  in  the  mod  ftrift  and 
rigorous  manner : 

ft.  And  it  is  hereby  further  ordered  and  declared,  that  all  trade  Tr«dcmi 
in  articles  which  are  of  the  produce  or  manufadure  of  the  faid  *****  "^"i*^**" 
countries  or  colonies,  fliall  be  deemed  and  confidered  to  be  \in*  pUces,  untaivfttt 
lawful ;  and  that  every  vefTcl  trading  from  or  to  the  faid  countries 
or, colonies,  together  with  all  goods  and  merchandize  on  board, 
and  all  articles  of  the  produce  or  manufacture  of  the  faid  countries 
or  colonies,  (hall  be  captured,  and  condemned  as  prize  to  the 
captors* 

3.  But  although  His  Majcfty  would  be  folly  juftified.  by  the  Exccptloav. 
circumftances  and  confiderations  above  recited,  in  eflablifhingfoch  . 
t  fyftem  of  rcftritflions  with  refpcfl  to  all  the  countries  and  colonies 
of  His  enemies,  without  exception  or  qualificjition  ;  yet  His  Ma- 
jefty,  being  nevcrthelefs  defirous  not  to  fubjed  neutrals  to  any 
greater  inconvenience,  than  is  abfolutcly  infeparable  from  the 
carrying  into  effed  His  Maje(ly*s  juft  determination  to  counteradl 
the  defigns  of  His  enemies,  and  to  retort  upon  Hit  enemies  them* 
felves  the  confequences  of  their  own  violence  and  injulHce  ;  and 
being  yet  willing  to  hope  that  it  may  be  poffible,  con dftently  with 
"that  objeft,  ftiU  to  allow  to  nciiuab  the  opportunity  of  furnilhing 
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themfdvea  with  colonial  produce,  for  their  owo  coofumption  and 

fupply ;  and  even  to  leave  open,  for  the  prctcDty  fuch  trade  with 

Hi8  Majefty's  enemiea^  at  (ball  be  carried  on  diredly  with  the 

port8  of  Hie  Majefty's  domiDionai  or  of  His  allies,  in  the  maoner 

herein-after  mentioned  ; 

Ai  to  Ihtpt  4*  H^  Majefty  it  therefore  pleafcd  further  to  order,  and  it  it 

foming  from       hereby  ordered,  that  nothing  herein  contained  (hall  extend  to  fub-> 

i^tdMuT'  jed  to  capture  or  condemnation  any  vcSTcl,  or  the  cargo  of  any 

^rta,  %r  forae     TefTclj  belonging  to  any  country  not  declared  by  this  order,  to  be 

irttymtfif  HU    fubjefied  to  t))C  teftridions  incident  to  a  ftatc  of  blockade,  which 

Ionics,  to  tbe      (hall  have  cleared  out  ¥rith  fuch  cargo  from  fome  port  or  place  of 

wcmici  coIo*       the  country  (o  which  /he  belongs,  either  in  Eurofe  or  jfmerica ;  or 

wir}t^  ***"        fr**®  '**"•  ^^^  P*"^  ^^  ^*  Majcfty'g  coloniei,  under  circnnftancet 

in  which  fuch  ttade  from  fu^h  free  port  it  permitted,  dired  ta 
fome  port  or  place  in  the  colonies  of  Hit  Majefty's  enemies,  or 
from  thofe  colonics  direA  to  the  country  to  which  fuch  Teflcl  be«^ 
longS|  or  to  fome  free  port  in  Hit  Majcfty't  coloniet,  in  fuch 
cafes,  and  with  fuch  articlep,  at  it  may  be  lawful  to  import  into 
f«ch  free  port ; 
•r  from  thU  S*  ^^^  ^^  *"y  ^<^<h  or  the  cargo  of  any  veflcla  belonging  to 

Kingdom,  Gib-   ^y  country  not  at  war  with  Hit  Majefty,  which  (hall  have  cleared 

topo^rfpccifiell  o***  ^•'^y  f*^™^  P^**^  ^^  P^*c^  '^^  ^^'®  kingdom,  or  from  Gibrahar  or 
inihecie«r»nces,  MaUa,  under  fuch  regulatioi;u  as  His  Majefty  may  think  fit  to 
rt'yX*J!kA'  prefcribe,  or  from  any  port  belonging  to  Hit  Majefty's  aUiet,  and 

ihall  be  proceeding  dire^  to  the  port  fpecified  in  her  clearance  ; 

erfhunicilrictedi  ^*  ^^  ^  ^^J  veffcl,  or  the  cargo  of  any  veflel,  belonging  to 
pwrfs  to  porti  of  any  country  not  at  war  with  His  Majefty,  which  (hall  be  cQming 
Hti  Majcfty  m     f^^^  ^^y  ^^^^  ^^  place  in  Europe  which  it. declared  by  thit  order 

to  be  fubjefl  to  the  reftridions  incident  to  a  ftat^  of  blockade, 
deftined  to  fome  port  or  place  in  Eurqpe  belonging  tp  His  Majefty^ 
and  which  (hall  be  on  her  voyage  direft  thereto : 
Limitation.  7'  ^^^  ^^'^  exceptions  are  not  to  be  underftopd  at  exempting 

fiom  capture  or  confifcation  any  vc(rel  or  goods^  which  ihaO  be 

liable  thereto,  in  refpeft  of  having  entered  or  departed  from  any 

port,  or  place  a6iually  blockaded,  by  His  MajeflyS  fquadront  or 

(hips  of  war,  or  for  being  enemies'  property,  or  fqr  any  ot^^ ' 

caufe  than  the  contravention  of  this  prefent  order. 

.     .     ^^  8.  And  the  commanders  of  His  Majefty's  (hips  of  war  an4 

crutxeti  for         privateers«  and  other  vc(rel8  ading  under  His  Majefty 's  commit 

wtfiiing,  &c.      fion,  (hall  be,  and  are  hereby,  inftrufied  to  warn  every  ve(rcl 

which  (hall  have  commenced  her.  voyage  prior  to  any  notice  of 

this  order,  and  (hall  be  deftined  to  any  port  of  France,  or  of  her 

.#  alliet. 
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■tlief,  or  of  any  other  country  at  war  with  His  Majcfty^  or  to  any 
p«rt  or  place  from  which  the  Britt/h  flag,  as  aforc&id  is  exclude^t 
or  to  any  colony  belonging  to  His  Majefty's  chemies,  and  whicli 
iludl  not  ha^re  cleared  ont  as  is  herein-before  allowed,  to  difcon* 
tinue  her  royage^  and  proceed  to  ibme  port  or  place  In  this  king* 
don,  or  to  GUrahat  or  Malta ; 

9.  And  any  ireflel  whicbt  after  having  been  fo  warned,  or  after  Specific  periods 
a  reafonable  tioie  (hall  have  been  afforded  for  the  amval  of  informa-  '^'i^ned  for 
turn  of  thit  His  Mafefty'fl  order  at  any  port  or  place  from  which  aoticc 
(he  failed,  or  which  after  having  notice  of  this  order,  (hall  be  found 
in  the  profecution  of  any  voyage  contrary  to  the  reftridions  con* 
tamed  in  this  order>  (ball  be  captured,  and,  togethet'  with  her  cargo, 
condemned  as  lawful  priee  to  the  captore. 

10.  And  whereas  countries,  not  engaged  in  the  war,  have  ac-  Ccrtificstn  •£ 
quiefced  in  the  orders  of  Francis  prohibiting  all  trade  in  any  v'Vio* 
articles  the  produce  or  manufaflure  of  His  Majcfty^s  dominions  ; 
luid  the  merchants  of  thofe  countries  have  given  countenance  and 

cffeA  to  thofe  prohibitious,  by  accepting  from  perfons  ftyling 
themfelvet  commercial  agents  of  the  enemy,  refident  at  neutral 
ports^  certain  documents,  termed  <<  Certificates  of  Origin,''  being 
Certificates  obtained  at  the  ports  of  fhipment,  declaring  that  the 
articles  of  the  cargo  are  not  of  the  produce  or  manufaAure  of  His 
Itfajefty's  dominions,  or  to  that  effed  :  And  whereas  this  expedient 
has  been  dircfled  by  Franecf  and  fubmitted  to  by  foch  merchants, 
as  part  of  the  new  fyftem  of  warfare  direfted  againft  the  trade  of 
this  kingdom,  and  as  the  moft  effeftoal  inftrument  of  accoin* 
pCfhing  the  fame,  and  It  is  therefore  effcntially  neccflary  to  re- 
fiait: 

tx.  HttMajeftyis  therefore  pkafed,  by  and  with  the  advice  Ship  snd  goods 
of  His  Privy  Council,  to  order,  and  it  is  hereby  ordered,  that  if  ^»^n  certift- 
any  vefiel,  after  reafonable  lime  ihall  have  been  afforded  for  receiv-  .ftcr  noii«v'"' 
iag  Qoticf  of  this  His  Majedy^s  order,  at^c  port  or  place  from  good  piist. 
vUch  fnch  veffcl  (hall  have  cleared  out,  (hall  be  fouod  carrying  any. 
fucb  oerttficate  or  document  as  aforefaid,  or  any  document  refer* 
ring  to»  or  aothenticatSng  the  fapie,  fiich  veffel  ihall  be  adjudged 
lawful  prise  to  the  Captor,  together  with  the  goods  laden  therein, 
belonging  to  the  perfon  or  perf«is  by  whom  er  on  whpCe  behalf 
any  fsKh  document  was  put  6n  board. 

And  the  Right  Honourable  the  Lords  CommiSoners  of  His 
Majcfty'*  Treafury^  His  Majcfty's  Principal  Secretaiics  of  State^ 
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4he  Lords  Commiffioncrs  of  tb€  Admiralty,  aod  the  Judges  of  rtic 
High  Courts  of  Admiralty  ind  Courts  of  V^icc  Admiralty,  are  to 
take  the  neceffary  meafures  herciD»  as  to  them  (hall  refpediTcly 

appcrtaia*  _ 

^*^  W.FAWKENER. 


NOTE  to  page  70. 

teiitutionuf      ^trrHEREAS  Hi's  Majefty  was  pleafed,   by  his  Orders  in 
^y"S^ihi??'  Council,   of  the  6ih  of  January  aod  4th  of  May  laft,  to 

under  ktmnr       dlre^  ceitaio  meafures  to  be  ukea  for  the  care  and  cuftody  of 
*'^'^*  Portugvefe  property  belonging  to  peiibns  refidiog  in  Portugal^  or 

elfewhere,  under  the  controul  of  France^  which  had  been  detained 
by  Brttijb  cruizers,  and  to  fubj^d  fuch  property  to  the  future 
difpoGtion  of  the  Prince  Regent  of  Portugal^  in  conGderation  of 

.  the  owners  not  being  entitled  to  the  poifeffion  of  it  while  thej 
remained  under  the  controul  of  the  enemy  : 

And  whereas  the  deliverance  of  Portugal  from  fuch  controul  has 

iince  been  effeded,  and  the  inhabitants  of  that  counlry  are  again 

become  duly  qualiGed  to  receive  the  reftitution  of  their  property  ; 

*  His  Majefty  is  therefore  pkafed,  by  and  with  the  advice  of 'Hit 

Privy  Council,    to  order,    and  it   is  hereby  ordered.    That  all 

Portuguefe  property  (hall  be  forthwith  redorcd  to  the  refpe&iy© 

owners  thereof,  or  their  lawful  agents  ;  and  the  perfons  appointed 

by  virtue  of  the  Order  in  Council  of  the  6th  of  January  laft>  for 

the  care  and  management  of  the  Portuguefe  property,  are  hereby 

ordered  to  rtftorc  the  fame  accordingly  ;  fuch  property  nevertbelefa 

being  fubjedl  to  the  payment  of  the  legal  charges  thereon,  and  of 

the  expences  juftly  incurred  in  refpe^  thereto  ^  and  all  queflions. 

refpefting  the  ownerfhip  of  fuch  property,  where  any  doubt  flull 

be- entertained  by  the  perfons  aforefaid,  with  refped  to  the  fame^ 

•and  the  charges  and  ^ipences  thereon,  (Hall  be  decided  upon  fun- 

marily  by  the  High  Court  of  Admiralty,  pr  the  Court  of  '^^ce 

Admiralty,  in  which  fuch  property  may  have  been  brought  to 

'Adjudication.     And  the  Right  Honourable  the  Lords  Commif* 

doners  of  His  M ajeily's  Treafary,  Hit  Migefty^s  Principal  Secre* 

tarice  of  State,  the  Lords  Conimiffioners  of  die  Admiralty,  and 

the  Judge  of  the  High  Court  of  Adminkf ,  and  the  Judges  of 

,  jthe  High  Courts  of  Vice  Admiralty,  are  to  take  the  necefiarr 

^ve^ures  herein  as  to  them  fliall  refpe6tively  appertain. 

(Signed).     '  W.  FAWKE^F£^fc 
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NOTE  to  pi^  iza. 

Or^br  in  Council,  j j ih  Novemicr  Hq^^ 

TO-HEREAS  the  falc  of  fhips  by  a  bcUigercnt  to  a  vCUtrid  it  ^^^«** 
^^    cofifidered  by  Framce  to  be  lUpgaU  ihipi. 

And  whereas  a  great  part  of  the  (hipping  of  Franci  and  her 
mUies  has  been  prote6ked  from  capture  during  the  prefeot  hoftth'tief, 
by  transfers,  or  pretended  transferi  to  oeut^ls  : 

And  whereas  it  is  iuHy  jaftifiable  to  adopt  the  fame  rule,  in  thia 
M§pe6t9  towards  the  eneniy » which  is  applied  by  the  enemy  to  tfat« 
^untry : 

His  Majefly  is  pleafed,  by  and  with  the  advice  of  His  Privj 
CooBcil,  to  order,  and  it  is  hereby  ordered,  that  in  future  the  fale 
to  a  neatral  of  any  veffel  belonging  to  His  Majefty*«  enemies,  IhaS 
BOt  be  deemed  to  be  legal,  nor  in  any  manner  to  transfer  the  pro* 
pcTty,  nor  to  alter  the  charadter  of  fach  veffel.  And  all  veflels 
now  belonging,  or  which  (hall  hereafter  belong  to  any  enemy  of 
His  Majefty,  notwithftftnding  any  fale,  or  pretended  fale  to  j| 
neuttal,  after  a  reafonable  time  (hsdl  have  elapfed  for  receivine 
information  of  this  Hts  Majelly*s  order,  at  the  place  where  fup^ 
Utf  or  pr^ended  fale,  was  eifedied,  (hall  be  captured  and  brou^h( 
IDf  and  (hall  be  adjudged  as  lawful  prize  to  the  captors. 

And  the  Right  Honourable  the  Lords  Commiflioners  of  HU 
Majeily's  Treafury,  His  Maje(ly*s  principal  Secretaries  of  Stat^ 
the  Lords  Commiffioners  of  the  Admiralty,  and  the  Judges  of  the 
High  Court  of  Admiralty  and  Courts  of  Vice  Admiralty,  are  ta 
lake  the  neceifarj  meafures  herein  as  to  them  fhall  refpeftively  ap^ 
peitat9« 

W.  FAWKENEIL 


In  His  Majefly's  High  Court  of  Delegtt^ 

PAISLEY^  Jackways;  Mt€.ithp 

^T^'HIS  was  the  cafe  of  an  Anurkan  brig  with  a  general  earn         '  ^* ' 
^     of  provifioos,  and  having  on  board  alfo  three  haks  rfcGH9nii 
immiy^fiven  boxes  qf  fiap^and  feveMem  boxes  of  candies  :  the  (hip^ 
waa  feized  in  the  poit  QiKifilfim  ip  Jmoiea  by  the  waiter  and 

feareher 
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icircher  of  the  portf  and  proceeded  againft  in  the  Vice  Admiriiljr 
Coart  there  fona  breach  of  the  reTeone  laws,  by  imporliog  the 
laid  cottoosy  (cMip,  and  c^ndlci* 

The  brig  and  general  cargo  and  the  cottons  were  claimed  ai  tiii 
property  of  MefTn.  Scoti  and  Tremam  of  Mrw  ?Vi,  and  thte  foap^ 
candlety  awl  a  few  ether  triflbg  artidcfl^  at  thfe  private  adventttre 
of  the  mafter  and  mate. 

In  the  Vice  Admirdty  Cdurt  at  JammcMf  the  brig  and  the 
^prhole  of  the  cargo  were  condemned ;  and  on  tppeal  to  the  Hijg|h 
Court  of  Admiralty,  that  judgment  Wai  affirmed. 

On  the  ulterior  appeal  to  the  Court  of  Ddegatte»  the  c»ie  wti 
^gued  on  the  part  of  the  Crown  by  H»  Majefty^t  Advobaie  and 
the  Attorney  General,  and  on  that  of  the  daimanta  bfDr.Si^idthH 
aad  Mn  Supbm.       « 

The  circumftances  of  the  cafe  were  thefet-^On  the  ifth  Juljf 
s8oo,  a  refolution  of  tbt  Lieutenant  Goreimor  and  Gauilcil  of 
Jamaica  iSued,  allowing  the  importation  of  provifions  in  neutral 
vcflels  **  on  the  like  terms*  flipulations^  chaiges,  andcoaditioiif, 
at  are  oblcrved  with  refped  to  Briti/h  rcflels  in  the  like  cafes  /* 
and  this  refolution  continued  in  force  until  Acwmfcr  ar,  1804. 
The  yefiel  in  quellion  failed  on  the  9th  of  Morcb  i8e4«  from  Nevf 
Terit  bound  to  Curacoa,  and  arriving  off  that  ifland^  wat  brought 
t^  by  His  Majcfty*s  frigate  JSldncie,  and  warned  of  the  then 
exifting  blockade ;  upon  which  the  mafter  dire£kfcd  his  courfe  to 
Jatnatca^  where  he  arrived  on  the  5  th  of  JjtriL  On  the  6lh,  he 
was  fworn  before  the  naval  officer  to  a  memorial,  reqaefting  th^ 
Govemor^s  penniffion  to  enter  the  foap,  candles^  and  cottons  for 
eiportatlon  ;  but  before  the  memotial  vrat  prefented,  the  (hip  and 
goods  were  feiaed.  On  the  pth,  an  information  wat  6led  againft 
the  (hip  and  cargo  in  the  Vice  Admiralty  Court,  pleading  the 
ftatutesof  7  &  8  Will.  j.  r.a2«  7  Cr«.  x.  cai.  and  28  Geo.  3.  r»6.f 
and  on  the  I9th9  the  mafter  enteved  a  daim,  with  an  explanatory 
attcftation,  annexing  thereto  the  memorial  abofe*menuoned« 

Thi  Counfel  for  tie  CrofVH  contended,  ift,  that  this  wat  an 
importaiion  wiibin  the  meaning  of  the  ftatutes ;  and  adly^  that 
the  penalty  attached  to  the  veil!d|  and  to  ail  the  goods  on  board* 
On  the  ilrll  point  they  argued,  that  it  wat  a  general  priaciple  that 
culling  into  a  poit  with  ai  tides  ^  hoatd  ao^  hairing -a» ulterior 
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LtoD)  wat  an  importation  of  fuch  arttclet ;  and  that  if  fndi 
in^Nntation  be  prohibitad  by  law»  nothing  fliort  of  abfolute  diftida 
or  compulfion  could  operate  as  a  juftification ;  that  this  was  to  be 
trud  on  the  principles  relative  to  deviafion  which  had  been  laid 
down  over  and  over  again  in  blockade  cafes ;  ^nd  that  in  refpcft 
to  revenne  cafes,  the  fame  principles  had  recently  been  applied  in 
the  Eleanor^  Hall ;  that  fo  far  from  any  diilrefs  bdng  (hewn,  every 
pretence  fet  up  by  the  mafter  was  evidently  fraudulent,  as,  indeedt 
the  whole  of  his  condud  lutd  appeared  to  be  throughout ;  that  he 
probably  meant  to  break  the  blockade  of  Cvraeoa,  having  received 
information  of  ita  exiftence  from  ivn>  EngU/h  cpuizers  five  dayi 
before  he  fell  in  with^the  Bhmcbi ;  that  fubfe^uently  to  fuch  in* 
formation,  on  being  alked  by  his  crew,/*  Where  he  would  go  to  it 
cafe  he  could  not  enter  Curacpa^*  he  anfwered,  *<  To  Jamaka  ;'* 
that  he  was,  however,  very  well  aware  that  the  articles  in  queftioa 
could  not  legally  be  imparted  into  Jamaka^  becaufe  he  himfelf 
mentioned  them  to  Captain  Mudge  of  the  Blmiche  as  prohibited^ 
aithoi^h  in  his  attefiation  to  the  claim  he  pretended  to  have  been 
informed  for  the  firft  time  by  his  addrefTee  in  Jatnma  that  they 
were  fo ;  that  be  pretended  tq  have  been  advifed  by  Captain  Jlfifi^^ 
to  go  fo  Jammea^  whereas  that  gentleman  (who  had  been  exa* 
mined)  appeared  to  have  left  it  to  the  ^mafter's  own  difcretion  to  gof 
thither  or  to  the  iiland  of  Su  Thomas  ;  that  he  had  alleged  no  reafon 
for  not  going  to  that  ifland ;  that  he  might  have  gone  thither  or  to 
the  Spani/b  nuin ;  that  his  pretended  want  of  water  was  difproved 
by  the  witnefics,  who  fwore  to  his  having  three  large  cafks  of  water 
on  bond,  containing  400  gallons  ;  and  that  on  his  arrival  he  had 
not  even  reported  his  veifel  as  in  diftrefs. 

On  the  fecond  point,  the  counfel  cited  the  cafe  of  the  Expert-* 
mefUt  Hathaway^  as  concluiive,  together  with  the  ftatutes  pleaded 
in  the  informations  below. 

For  the  Cldmanti  it  was  fubmitted,  on  the  firft  point,  that  nc» 
4>ffence  either  intentional  or  aAual  was  proved ;  that  \tith  refpeA 
to  intention,  it  could  not  poffibly  exift  in  the  minds  of  the  owners 
who  had  difpatched  their  (hip  and  property  to  Curacoa^  and,  it 
niiuft  be  prefumed,  had  fnffered  fome  difappointment  and  inconve^ 
aience  in  the  vefiers  not  reaching  her  deftined  port ;  that  this  their 
primary  ohjeA  having  been  defeated  by  the  inteqiofition  of  a  Britijh 
fbrce  in  fupport  of  a  beUigeient  right,  it  would  be  hard  to  hold 
them  ftiiAly  bound  by  the  fubfequent  ads  of  the  mafter,  who,  if 
left  to  his  own  coiiduA  as  their  agents  would  have  terminated  hia 
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Voyage  ztCtiracoM  ;  that  twtn  if  the  mailer's  condu^  were  to  bind 
bis  owDjcr*^  it  was  fuUj  juiiified  by  the  DeceiTuy  of  the  cafe ;  th«t 
uiider  the  cireumftances  of  being  warned  off  from  his  original  port 
of  deftiaation  by  a  Britj/b  frigate^  h  was  not  rpquilite  to  £ct  up  a 
cafe  of  the  very  kll  extremity  of  dillrefs  to  j  uftify  his  going  into 
Janu^ca\  it  was  fufdclcnt  if  be  had  made  a  f^ir  choice  among 
dii&cukle^ ;  that  fume  difficulty  could  not  be  denied  to  have  ef - 
ifted ;  he  h&d  a  cargo  of  pcriihablc  articles^  no  ifland  that  he  could 
reach  but  StJh^mas^t  and  Jamaicm ;  his  veiTcl,  a  dull  failcr^  would 
hare  enpouc]tercd  much  danger  and  difficuhy  in  beating  up  tortad^ 
the  former;  his  provifioni  and  water  (laid  in  only  fox  a  voyage  to 
Curacpa)  muft  neccfTarily  be  running  (hort  though  not  abfolutely 
expended 9  and  might  hare  failed  before  he  could  reach  Si^Tbomtiij, 
though  fufficient  for  the  voyage  to  Jamaica.  That  as  t<f  the 
blockade^  the  mafter  was  not  bound  to  take  the  vague  information 
'  of  TcfPU  which  he  might  cafually  meet,  and  which^  if  they  had 
intended  to  give  lilm  iliat.fair  legal  warning  to  which  he  was  en- 
titled, would  have  indorfcd  it  as  ufual  on  bis  papers.    That  a  vague 

expr.'fllon  uicd  in  converfation  with  his  crew,   in  refped  to  an 
ever.t  merely  oontingent^  wak  ^too  flight  to  bear  any  inference 
'\vhaievcr»  efpeclally  as  no  other  part  of  the  difcourle  was  in  evi- 
dence ;  that  the  prohibited  goods  were  openly  fet  forth  in  hisma* 
nifefty  and  his  pointing  them  out  to  Captain  Mudgewzn  a  ^roof  of 
faiVncfs ;  that  Captain  Mudge  admitted  he  had  f'  recommended 
Jamcaea  "  as  well  as  St,  Tbomaf*t  to  the  maftert  and  had  even  given 
him  a  letter  to  take  to  ihat  ifiand,  evidently  inti^nating  his  im* 
predion  to  be  in  favour  o^  the  choice  which  the  Amerkma  had 
made,  and  which  muft  h^ve  been  on  a  fuppotition^  that  under  the 
circurr« (lances,  ihe  prohibited  articles  would  be  treated  with  indul- 
gence-   That  the  manif^ll  was  open  to  the  infpedion  of  the  board- 
iiic:  officer  at  Port  Royal :  that  the  mafter  took  it  alhore   to  the 
gc.cral  correfpoadrn'"  of  the  owner  at  Kingfiotif  as  was  natural,  to 
confult  him   on  the  fubje6^  ;  that  the   memorial  advifed   by  him 
openly  llaicd  the  n attire  of  the  articles  in  queftion,  ind  muft  have* 
been  feen  by  the  Naval  Officer  ;  that  the  delay  in  prefpnting  it  tq 
the  Governor  was  accounted  for  by  the  official  forms  it  was  obliged 
to  go  through ;  that  tliough  the  (hip  had  been  (wo  or  three  days 
in  p6rt  before  it  wa?  fcized»  no  attempt  had  been  made  to  land- 
ajiy  part  of  thcfe  articles,  biity  on  the  contrary,  \\\t  previous  ikps. 
taken  by  thempiter  clearly  negativtd  his  having  ^y.fuch  intention^ 
and,  indeed,  would  have*  rendered  it  impoffible  forjiim  to  effe£ii 
i^  without  difcbvcry ;  ^and  '\t  was  fabroitted*  that  when  the  circumr. 
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stances  cWarly  aegativcdihe  iiit«iitioii  of  landing,  the  prffumpt)<^ 
of  law  arifiog'irofnthe  mere  bringing  within  the  port,  fails.  To 
Aew  that  the  law  makes  a  plain  diftieftion  between  bringing 
within  a  port,  and  importing  into  the  body  of  a  country*  xht 
language  of  fevcral  ftatates  was  referred  to^  particularly  of  4  Geo.  3, 
^•^5- /•  3^«  *n<^  45  Gto,  3.  c. 57*  /.  i^.  A  pafiage  alfo  was  ciled 
ixom  Reet-gi  on  Shippings  ^,%l6.' 

'  On  the  fecond  point  it  was  urged,  that  if  any  penalty  attachefl 
to  this  tranfa^lion)  it  could  not  extend  at  fanheil  beyond  the  coi^ 
fifcation  of  the  (hip  and  the  prohibited  articles.  It  was  Itated,  thai 
the  learned  Judge  of  the  High  Court  of  Admiralty  had  himfelf 
fomc  doubt  on  this  point;  that  the  very  language  of  theftatut«fe 
pleaded  and  reliied  on  by  the  feizor  was  in  fair  conftrudlion  to  be 
takes  in  the  fenfe  thus  limited  ;  and  that,  in  the  prefent  cafe,  the 
fiatotc  law  muik  be  taken  in  conjundlion  with  the  refolutjon  or 
proclamation  of  the  Governor  in  Council,  which  muft  now  be 
confidfired  as  having  all  the  force  of  law.  The  origin  and  effe& 
of  tkefe  proclaouitions  was  thus  traced.  Shortly  after  the  Amt^- 
rUan  war»  an  intercourfe  took  place  between  the  United  States  of 
America  and  His  MajeAy*s  colonies  in  the  If^efi  IfuHes^  undei* 
fanAion  of  cert;iin  Orders  in  Council,  which  were  authorized  by 
fiat.  %$Gco.^»  ^•59-  I^  became  expedient,  however,  in  timet 
of  emergency  and  diftrefs*  for  the  governors  of  the  rcfpe6ii«t 
colonies  to  authorise  a  more  extended  importation  of  prorifioat 
than  the  King's  Orders  in  Cpuocil  allowed  ;  and  this  expediency 
was  formally  recognized  by  layr  in  the  27  Geo,  3.  c,  J,  fince  made 
permanent.  The  power  of  the  Governors  was^  however,  ilill  re- 
(trifled  to  importations  in  Briit/b  (hips;  but  they  often  found 
themfelves  obliged  (from  the  danger  of  famine)  to  overftep  this 
,  nftriflion,  and  to  admit  4'nerlcan  veffels  to  import  on  the  fame 
terms  as  Briti/b,  This  practice  was  firil  adopted  by  Governors  ?t 
their  peril;  but  by  ^J^Geo,  3.  c^^^.  an  indemnity  was  granted  to* 
them  for  afl  fuch  proclamations,  and  frequent  bills  to  a  fimilar 
eSed  were  afterwards  paiTed  until  the  46G1W.  3.  c.  ill.  which 
declares,  that  all  ads  done  by  virtue  of  the  King's  pei^iflion  to 
the  Governors  to  this  cffeA,  fhall  be  valid  and  legal,  notwilhftand* 
ing  any  former  law  or  ftatute  to  the  contrary. 

But  it  appeared  in  the  prefent  cafe,  that  the  rcfolution  of  the 
Governor  in  Council  had  been  in  virtue  of  the  King's  permifijon^ 
and  had  ^\zQt6,  American  vcfTels  importing  provifions  on  the  frme 
footing  as  Briit/b  veflels ;  and  by  the  38  Gco.^^t,  6,  Brii'Jb  vcfTclt 
importing  provifiQns  and  prohibited  articles  would  incur  a  forfeiture 

only 
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•Illy  of  tic  ▼€(&!»  and  prohibited  articki';  the  penally,  tberefore,  in 
the  prefcnt  cafe,  could  not  extend  to  the  provifions,  they  being 
prolcded  by  the  proclamation,  which  mttft  now  beconiidered  not 
only  as  legal  in  itfcJf,  but  as  giving' legality  to  all  a£U  done  under 
its  allowance  and  authority. 

The  Court  wa<i  of  opinion^  that  there  was  no  doubt  as  to  the 
fa6l  of  importation  ;  that  by  the  proclamation  of  the  Governor  in 
Council,  confirmed  by  466^9. 3.  ^..3.  ^mffriroA  veflels  importing 
provifions  were  placed  on  the  fame  footing  as  BMfb  vefleb  ;  and 
that  therefore  the  only  queftion  was  a»  to  the  extent  of  the  penalty 
under,  the  2^  Geo,^,  r.6.  confidering  this  as  a  Bruj/h  veiTel ;  that 
by  the  words  in  the  firft  fe^ion  of  that  ftatute,  ^  no  goods  or 
'*  commodities  whatever  fhall  be  imported  or  brought  from  any 
*^  of  the  territories  belonging  to  the  faid  United  States  of  AwuricA 
**  into  any  oi  His  Majefty's  Weft  India  ifland.%  Ufe*,  under  the  pain 
*<  of  the  forfeiture  thereof  ,  and  alfo  of  the  fhip  or  'oeffel  in  which 
**  the  fame  (hall  be  fo  imported  or  brought*  together  with  all  hef 
*'  gun6»  furniture,  ammunition,  tackle,  and  apparel,  exceft  tohacco^ 
*'  pitchy  tar,  &c.  &:c."  the  forfeiture,  in  tbo  cafe  of  a  BrUifik 
ihip,  would  extend  only  to  the  Aiip  and  the  non^xcepted  articles  ; 
and  that  as  this  vefTd  was -placed  on  the  fiune  footing  by  the  pro-> 
clamation,  it  mud  be  fubjeded  to  the  fame  penalty.  Tlie  Cbuit 
therefore  affirmed  the  condemnation  of  the  ihip  and  prohibited 
article;,  reverfed  the  condemnation  of  the  ca^go,  and  reSored  the 
fiune. 
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ADVERTISEMENT. 

In  order  that  the  Public  may  be  put  in  pofleffioA 
of  the  judgments  of  the  High  Court  of  Admiralty  as 
early  as  poffible  after  the  cafes  have  been  decided,  it 
is  intended  for  the  future  to  publifh  thefe  volumes  in 
three  numbers  each.  The  third  and  lall  part  of  the 
prefent  volume  will  be  printed  in  the  courfe  of  the 
year^  if  a  fufEcient  niifaber  of  new  cafes  (hall  occur 
within  that  period. 
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e^A  "^c,  ^c. 


(Inftance  Court.) 

MARIA,  KlLSTROM.  A!«.«ytk» 

•pmS  was  a  queftion  arifing  upon  the  falvage  of  a  s.tn,e-int«f. 
Swedijh  (hip,  which  had  been  abandoned  at  fea  ^J^^ 
t)y  \i&  crew  under  drcumftances  of  great  diftrefs,  and  a"*e*uXS 
was  taken  poffeffion  oi  by  two  fifhing  fraacks,  the  « A^'««"f 
Ttrfeverance  and  the  Certs,  with  the  intention  of  car-  SS^TS^Ti 
rying  her  into  the  port  of  Harwich.    After  they  had  ^^  ^ 
taken  the  wreck  in  tow  His  Majefty's  gun-brig  Mariner 
came  up,  and  having  fent  ropes  and  people  on  board, 
continued  toV?1li^  her  jointly  with  the  fifliing  fmacks  for 
fome  time ;  '^Tit  (ftte  commander  of  the  Mariner  after- 
wards  direfted**  fifliing  fmacks  to  be  caft  off,  .as  the 
gun-brig  alone  Wds  fufEdent  for  the  purpofe;  and,  the 
Wind  having  the  next  monUng  fliifted  to  the  north-weft, 
he  refolved  to  proceed  with  the  wreck  to  the  firft  port  he 
could  fetch  to  the  weft  ward.  The  Perfeverance  and  the 
Ctret  continued  in  company  until  they  arrived  off  Zfe- 
wr,  and  aSually  affiftcd  in  warping  the  veffel  Into  that 
harbour,  although,  alter  they  were  caft  off  they  had 
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Th*         been  prevented  by  the  people  belonging  to  the  Ma^ 
riner  from  mterfering  any  fiirther  in  the  fervice  of 


.vw.  »7th,  towing  her.  On  the  part  of  the  Mariner  it  was 
.  '^'  alledged,  that  when  Lieut,  Gr/^/)&/ intimated  his  inten- 
tion of  takii^g  the  wreck  in  tow,  no  objedion  was 
made  by  the  people  belonging  to  the  fifhing  fmacks ; 
that  they  would  have  been  much  longer  in  performing 
the  fervice ;  and  that  if  the  Mariner  had  not  been 
prefent  they  would  either  have  been  captured  or  obliged 
to  quit  the  wreck,  in  confequence  of  the  neas  approach 
of  a  French  privateer  on  the  fecond  day. 

Judgment. 
Sir  William  Scott.'^^Tbxs  is  clearly  a  cafe  of  falvage 
and  of  dereli&,  as  it  appears  that  the  fhip  had  been 
totally  abandoned,  and  was  refcued  from  danger  by 
fome  of  the  parties  appearing  in  this  caufe.     At  th« 
fame  time  it  is  not  a  falvage  fervice  of  any  very  tran« 
fcendent  merit,  arifmg  from  confiderations  of  fpecial 
danger  or  difficulty  attendant  upon  its  execution,  and 
therefore  the  falvors  will  not  be  entitled  to  the  highefl 
recompenfe  which,  in  fome  of  thefe  cafes,  the  Court 
is  inclined  to  allow.     There  was  no  immediate  peril ; 
the  weather  was  moderate,  and  it  "WP?*^  ".that  little 
a&ual  exertion  was  necefTary  beyond  if|)^,7ijere  labour 
of  towing  the  veifel,  which  is  of  ^  gtipt  bulk^  onl^ 
48   tons,  and   having  on  boards  a  ^argo  of  a  very 
buoyant  nature. — ^Tbe  principal  queftion  therefore  is, 
to  which  of  thefe  parties  the  Court  ihall  decree  the 
«    falvage:  It  appears  that  thefe  two  fifhing  fmacks, 
the  Peffeverance  and  the  Ceresy  being  at  fea  for  the 
purpofe  of  fifhing,,  fomething  which  had  the  appear- 
ance of  a  wreck  was  difcovered  at  a  diftance :  the 
Pirfeveranee  immediately  flood  towards  the  objed, 
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^hich  proved  to  be  this  veflel^  and^  having  got  po& 
feffion,  proceeded  to  take  her  in  tow.  The  Ceres  ^^^' 
came  up  about  aa  hour  afterwards,  and  proffered  her  a<w.  %:^ 
affiflance,  which  was  acc^ted^  and  from  that  time  ^^' 
both  the  fmacks  were  employed  in  one  common  fer« 
vice  of  towing  the  wreck.  Two  hours  after  this,  up 
comes  the  M^n/r^r.  gun-brig,  difpoflefles  the  fifhing 
fmacks^  and  now  claims  to  be  confidered  not  only  as 
lalvor,  but  as  principal  falvor^'  by  the  Court*,  The 
queftion  of  merit  or  of  demerit  on  her  part  muft  de- 
pend upon  a  preliminary  queftion^  which  is,  whether 
her  afliftance  was  wanted  or  not ;  becaufe  the  charac* 
ter  of  the  ad  mufl  be  determined  by  the  neceflity  of 
this  interference.  If  there  was  no  fuch  neceflity^  it 
will  be  a  cafe  rather  of  demerit  than  of  merit  \  a  Iklvor 
who  is  in  pofleiTion  has  a  lien^  a  qualified  property  in 
the  thing  faved ;  and  it  may  be  extremely  injurious,, 
not  only  to  his  intereils,  but  to  thofe  of  the  owners 
themfelves,  that  he  fhould  be  put  out  of  poflef- 
iion,  and  his  reward  difputed  or  interfered  with  by 
odiers,  until  the  matter  can  be  adjufted  in  a  Court  of 
JufUce;  If  thefe  two  fmacks,  which  had  the  veiTel  in 
tow,  were  fufEcient  for  the  purpofe,  in  what  way  can 
khe  gim'-brig  be  confidered  as  a  falvor  ?  The  falvage 
was  already  in  the  ad  of  performance,  and  under 
means  apparently  fufEcient.  That  a  party  ihould  lie 
by  as  an  indifferent  fpedator,  without  offering  any 
affiftance  to  a  veffel  in  diftrefs,  and  then,  when  others 
are  in  the  very  a^  of  executing  the  fervice,  fhould  be 
permitted  to  come  in  and  fay,  I  am  a  falvor  in  this 
cafe,  is  not  to  be  endured }  not  only  does  it  introduce 
new  and  vexatious  claims  againfl  the  owners,  but  it 
may  prevent  thofe  who  are  juflly  entitled  to  reward 
£ram  receiving  an  adequate  fhare»    In  the  prefent  cafe 
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,  Hi        it  Js  exprefsly  denied,  on  the  part  of  the  fifliing  fmacksi 
.  ^^'^'      that  they  were  in  any  want  of  affiftance  from  the  gun- 

Abr. a7th,  brig;  and  therefore  it  remains  for  me  to  confider 
^^^  what  is  the  evidence  produced  on  the  other  fide  in 
fupport  of  that  averment.  Now  I  muft  own  that  it 
appears  to  me -very  inadequate  to  fuftain  the  claim 
which  is  advanced  by  this  King's  (hip :  it  is  faid  by 
Annisy  the  pilot  of  the  Mariner^  *'  that  the  mafter  of 
•*  the  Perfeverance  intimated  that  he  had  been  a  fort- 
•*  night  at  fea,  fifhing  out  of  fight  of  land,  and  in  con- 
•*  fequence  was  unable  to  tell  correftly  where  he  then 
was,  and  enquired  of  the  deponent  the  bearings  and 
diftance  from  the  land,"  That  certainly  is  not  enough 
to  entitle  the  informants  to  a  falvage ;  they  were  bound 
to  communicate  fuch  information ;  it  was  not  more  an 
aft  of  humanity  than  of  duty,  and  what  the  mafter  of 
the  filhing  imack  had  a  right  to  expeft  from  any  veflel 
that  he  might  have  fallen  in  with.  Lieutenant  Grif- 
Jiths  then  goes  on  to  ftate,  •*  that  confidering  the  fliip 
"  to  be  ninety  miles  from  Harwich^  the  neareft  Briiijb 
"  port,  ind  conceiving  the  Per/everofue  and  her  crew 
^^  in  poflfeilion  to  be  infuffident  to  conduct  her  into  a 
**  port  of  fafety,  he  intimated  to  the  mafter  of  the 
•*  fifliing  fmack,  that  he  fhould  take  her  in  tow/* 
But,  in  point  of  fad,  the  other  fmack  was  alio  con- 
'  tributing  her  afliftance,  and  there  is  nothing  to  ihew 
that  they  were  not  together  fufficient  for  the  purpofe 
to  be  effefted ;  Mr.  Griffiths j  indeed,  fays  that  thejr 
were  not  fufficient ;  but  he  has  not  ftated  the /grounds 
upon  which  he  formed  that  opinion;  and  when  it  is 
exprefsly  averred,  on  the  other  fide,  that  no  fuch 
affiftance  was  required,  L  cannot  take  his  opinion  abfo- 
lutely ;  he  fhould  have  put  the  Court  in  poifefEon  of 
his  reafons  for  fo  thinking,  in  order  that  it  might  judge 
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of  their  fufficiency.     Becaufe  it  is  not  enough  that  this        The 
gendeman  himfelf  entertained  a  fincere  perfuafion  that         ^*'^' 
the  fifliing  veffels  were  unequal  to  the  tafk  they  had     iVw.  27th, 
undertaken,  the  Court. alfo  muft  be  fatisfied  that  he        *   ^ 
entertained  that  opinion   upon    fufEcient    grounds, 
Arlother  ground  for  the  claim  fet  up  by  the  gun-brig 
is  founded  upon  a  fort  of  military  fervice ;  it  is  faid,  * 
that  a  cruizer  of  the  enemy  made  her  appearance,  and 
would  have  captured  the  veffel,  had  ihe  not  been 
deterred  by  the  prefence  of  the  Mariner ;  but  this 
happened  on  the  fecond  day,  and  in  a  place  to  which 
the  veffel  might  not  hare  been  brought,  if  fhe  had 
been  left  in  the  hands  of  the  people  belonging  to  the 
fifliing  Imacks,  as  it  was  their  intaition  to  carry  her 
dired  into  Harwich  ;  fo  that  if  the  enemy's  cruizer 
was  driven  oflF  by  the  gun-brig,  it  is  to  be  recoUefted 
that  the  danger  itfelf  would,  probably,  not  have  arifen 
if  the  velTel  bad  not  been  brought  into  that  fituation 
by  the  determination  of  Lieutenant  Griffiths  to  purfue 
another  courfe.     Upon  the  whole  of  the  drcumflances 
I  am  under  the  neceflity  of  confidering  the  claim  of 
the   Mariner  as-  of  the  weakeft  kind;    her  com- 
mander may  at  the  fame  time,  have  a£ted  under  an 
impreflion  that  his  interference  was  neceffary;  and 
therefore  I  fhall  allow  two-fifths  of  the  whole  value  to 
be  divided  between  the  two  fifhing  fmacks,  after  de- 
ducing the  expences,  and  fifty  guineas  to  the  crew  of 
the  gun^brlg. 
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•^r^      .  SANTA  AKNA,  Larrikaco. 

fSv^"^  'THIS  was  the  cafe  of  a  Spanijh  fliip  and  cargo,  which 
beiiqj refident in  was  captured  2\^  Augtji  1809,  by  the  private 

rubjed  to  tb«      ^^  of  war  Ji^^n  Bull^  on  a  voyage  from  Monirico 
.ivlllicft-.»ibred  ^o€adiz  ;  with  an  oftenfible  deftihation  to  St.  Aodercu 

under  the  Order ' 
in  Council  4tJii 

Myilo^  Q^  ibipart  of  the  Captors  it  was  contended-^Thzt 

t|ie  parties  on  whofe  behalf  the  claim  was  given  were 
refident  in  that  part  of  Spain  which  was  under  the 
dominiop  of  the  French^  and  confequently  that  they 
had  not  a  ferfona  Jlandi  in  the  Britijh  Colirt  of  Ad- 
miralty. 'Ihat  fuppofing  them  to  be  entitled  to  refH- 
tution  as  Spanijh  fubjeas  mider  the  order  of  the  4th 
Jtdy ;  yet  they  were  Spanijh  fubjeSs  who  in  this 
inilance  were  carrying  on  a  traitorous  intercoiirfe  with 
the  enemy,  for  whofe  ufe  thefe  (lores  muft  be  pre- 
fumed  to  be  going,  as  the  French  army  was  in  poifel^ 
fion  of  St.  Andero.  That  it  was  to  be  expeded  that 
the.witneffes  examined  in  preparatory  (hould  wifh  to 
diiTemble  that  deftination,  and  therefore  little  reliance 
could  be  placed  on  their  tefUmony.  That  as  to  the 
documentary  evidence  it  was  inconfiftent  with  itfelf ; 
ifor  although  the  bills  of  lading  and  letters  of  confign-^ 
ment  pointed  to  Cadi%j  yet  there  .was  a  certificate  on 
board  from  the  municipal  officer  at  Montricoj  declaring 
the  a&ual  deftination  to  be  St.  Andero ;  and  as  the 
mailer  had  fwom  that  all  his  papers  were  true  and 
genuine,  they  were  all  equally  entitled  to  belief.  The 
Court  therefore  would  rathe^^  infer  a  deftination  tq 
St.  Andero^  from  the  ixoaUnds  of  the  veiTel  and  the 
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improbability  that  ihe  ftould  have  been  permitted  to         Th« 
put  to  fea  with  a  cargo  adapted  to  military  purpofes,  ^^"^^  ^^^^' 
unlefs  the  French  had  been  well  affured  that  it  was  with     jviw,  %^^ 
the  intention  of  proceeding  to  fome  Spani/h  port  in        **^' 
their  poffeffion,  in  which  cafe  the  fliip  and  cargo  would 
alfo  be  fubjeft  to  coniifcation,  under  the  Order  in  i^Jan^iUik 
Council  prohibiting  veffels  to  trade  between  ports, 
from  both  of  which  the  Briiijh  flag  is  excluded. 

On  the  part  of  the  Claimants  it  was  argued-^hax 
the  veffel  adually  flood  towards  fhe  privateer  for  pro-  - 
tection  the  moment  fhe  difcovered  her  to  be  a  BriSiJb 
crui2er.  That  the  witneflesln  preparatory  all  declared 
that  their  deitination  was  to  Cadizj  and  that  thdr  repre* 
fentation  of  the  fed  was  corroborated  by  every  docu- 
ment on  board,  except  the  certificate  from  the  municipal 
officer  of  Montrico,  which  it  was  neceflary  to  obtaia 
in  order  to  enable  the  fliip  to  clear  out :  and  that  as 
to  the  fmalbiefs  of  the  veflel,  it  was  notorious  that 
the  greater  part  of  the  coafting  trade  of  Spain  was 
carried  on  from,  one  extremity  of  the  country  to  the 
othcir  in  veffels  .of  precifely  that  defcription. 

« 
Judgment. 

Sir  William  Scott. ^^I  think  it  is  clearly  the  intention 
of  the  Government  of  this  country,  publicly  expreffed^ 
that  all  Spani/h  property  ihould  be  treated  with  the 
utmoft  poflible  tenderne&.  The  Order  in  Council  pf  App«»fi> ' 
the  4th  July  1808,  declares  that  **  all  hojiilities  againft 
^^  Spain,  on  the  part  of  His  Majefty,  fhall  immediately 
'^  ceafe;"  here,  then,  is  a  total  e^ctin^Uoh  of  hoflilides 
proclaimed,  without  any  exception  or  limitation  what- 
lever :  In  the  third  and  fourth  articles  of  the  fame  Order 
U  is  provided,  ^<  that  ^l  flups  and  veffel?  belonging  to 
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7ii9  ^  5^/11  fhall  have  free  admiiBon  into  .the  ports  of  His 
s^ntaAnna.  cc  Majefty's  dominions,  as  before  the  prefent  hoftiUr 
irw,%s^,  ^^  ties;  and  that  all  ihips  and  veflels  belonging  to 
•^'  ce  spain^  which  ihall  be  met  with  by  any  of  His  Ma. 
^'  jefty's  Ihips  and  cniizers,  fhall  be  treated  in  the 
**  fame  manner  as  the  fhips  of  States  in  amity  with 
^  His  Majeftyj**  here,  again,  is  no  reftri£tive  dif- 
dndion  of  particular  parts  of  Spain^  but  peace  and 
amity  are  proclaii^ied  generally  with  that  country,  in 
exadly'the  fame  terms  as  would  have  been  employed 
in  a  definitive  treaty;  Under  thefe  public  declarations 
of  the  State,  eflablifhing  this  general  peace  and  amity^ 
I  do  not  know  that  it  would  be  in  the  power  of  this 
Court  to  condemn  Spanifh  property,  though  belong- 
ing to  perfons  refident  in  thofe  parts  of  Spain  which 
are  at  the  prefent  moment  under  French  control,  ex- 
cept under  fuch  eircumftances  as  would  juftify  the 
confifcation  of  neutral  property.  The  Order  ii^ 
Council  appears  to  be  framed  under  the  imprefficm^ 
that  the  general  difpofition  of  the  inhabitants  is  friendly 
to  this  country,  and  that  this  difpofition  is  only  over^ 
ruled  by  the  eflfeft^  of  French  force  in  particular  dif- 
trids.  In  the  cafes  of  the  property  of  fuch  perfons 
taken,  the  Court  would,  I  think,  be  at  moil  inclined 
to  fufpend  its  judgment  for  the  prefent,  uiider  the 
authority  of  this  general  declaration,  am)  wait  till 
fome;  more  precife  yule  was  framed  by  proper  autho- 
rity, or  till  length  of  time  and  duration  of  French  pof- 
feilion  furnifhed  a  rule  that  might  apply  to  fuch  cafes, 
though  not  fpeclfically  diflinguifhed  in  the  terms  of 
the  Order.  In  the  prefent  cafe  I  fee  no  fufficient  rea- 
fon  for  an  unfavourable  hefitation  of  judgmeit.  The 
veflel  is,  T  think,  proved  to  be  going  to  Cadiz^  the 
port  of  our  allies,  wieh  aa  ufeful  cargo  on  board,  a 

icargo 
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cargo  of  military  ftores ;  there  is  nothing  to  contradict        rrht 
this  deftinadon,  ^excepting  a  fingle  document,  a  paper  *^^"   * 


Santa  Avna. 


of  mere  form,  granted  by  the  conftituted  authorities,  Nw.  asek^ 
^  they  are  called,  at  Montrico,  in  which  a  deftination  *^* 
to  Sh  Ander$j  then  in  French  pofleilion,  is  held  out. 
It  is  impoffible  to  attach  much  weight  to  that,  becaufe 
fuch  a  paper  muft  have  been  accepted  on  board  any 
veffel  failing  from  the  port  which  this  (hip  had  quitted, 
as  a  cargo  of  fuch  a  defcrlption  would  not  have  been 
licenfed  to  depart  for  Cadi%  by  thofe  who  alone  had  the 
s^uthority  to  grant  paflports.  Air  the  witnefles  depofe 
to  the  deftination  to  Cadiz  ;  the  letters  on  board  are 
addrefled  to  perfons  tha-e,  and  the  bJQi  that  this  veflel 
flood  towards  the  Britijb  privateer  for  protedion,  the 
m<^Qtient  her  chara&er  was  afcertained,  flrengthens  the 
prefumption.  The  evidence,  therefore,  of  a  deftina- 
tion to  Cadiz  ftrongly  preponderates ;  and  taking  the 
fad  to  be  fo,  what  is  this  cafe,  but  that  of  fubjeds  of 
a  country  with  which  a  general  amity  had  been  pro- 
claimed, feiving  thfe  common  caufe  of  the  allied  couin- 
tries,  by  carrying  military  ftores  to  one  of  the  ftrong 
holds  occupied  on  behaJf  of  that  caufe,  from  a  port 
lu{^emng  to  be  fubjeft  to  the  prevalence  of  French 
arms  in  its  immediate  neighbourhood.  Be  the  refi« 
dence  of  the  parties  what  it  may,  (for  it  does  not  very 
diilin£tly  appear,)  I  can  have  no  hefitation  in  reftoring 
property  fo  employed  to  perfons  manifefting  fuch 
difpofttions. 
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4p^  x»th,  '     SPECULATION,  Koht. 

Judgment. 
T^ide  betw««n    QiR  William  S^o//.— This  is  the  cafe  of  a  Prujftan 
iHegja  under  the        {hip  and  carc^o,  captured  on  a  voyaire  from  Stettin 

Order  in  CouBcU  ^       ^'^.       ,  u   .u     d      /r  -.  j    x  r 

^ /an. X807.    to  Kontngsburg^  uoui.Prtifftan  ports;  and  I  am  01 

opinion  that,  mider  the  Order  in  Coimcil  prohibiting 
veffels  to  trade  between  ports  from  which  the  Britijb 
flag  is  excluded^  this  voyage  is  illegal.  It  is  true  that, 
^ntrnfiia  by  a  fubfequent  Order  in  Council,  of  the  25th  Nth 
vember  1807,  PruJJxan  fliips  are  permitted  to  trade 
between  neutral  port  and  neutral  port ;  but  I  think 
this  Order  is  conti'oUed  as  well  by  its  own  import  aa 
by  the  former  Order^f  the  7th  of  January^  fo  far  as 
refpefts  the  trade  from  one  Frujfian  port  to  another, 
from  both  of  which  the  Britijb  flag  is  now  excluded. 
Becaufe  ports  fo  inter dided  to  the  commerce  of  this 
,  country,  in  compliance  with  the  wiihes  and  policy  of 
the  enemy,  cannot  be  brought  within  the  drfcription 
of  ports  ftriaiy  neutral,  tjiough  the  country  of  which 
they  form  a  part  may  not  be  at  war  with  this  country, 
and  may  have  a  general  charader  of  neutrality.  The 
ports  themfelves  are  in  efl!eft  hoftile ;  they  derire  a  cha- 
rafter  of  hoftility  from  the  exclufion  of  the  Britijb  flag, 
in  the  fame  manner,  and  under -the  fame  pen?4ties  of 
'  prohibition,  as  would  be  applied  in  ports  direftly  hof- 
tile. A  part  of  this  cargo,  it  has  been  fuggefted,  is 
entitled  to  peculiar  confideration,  as  it  is  reprefented 
to  be  the  property  of  the  King  oiPruffia  himfelf ;  and 
,  certainly,  if  it  could  be  fhewn  that  thefe  were  articles 

going  for  $he  private  Sfccommo^atioR  pf  the  fovereign, 

it 
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it  would  be  proper,  (conformably  to  that  comity  which        The 
is  obferved  in  fuch  cafes  by  CpUrts  of  Prize,)  to  reftore    ^'^^^^Y^^*^* 
it ;  but  in  this  inftance,  the  property  in  queftion  con-     jpru  nth, 
fills  of  a  confiderable  quantity  of  fait,  evidently  not        *•  ^^ 
intended  for  the  private  confumption  of  the  fovereign, 
but  for  the  purpofes  of  trade  or  revenue,  and  therefore 
it  cannot  be  fo  £ivourably  diftinguiihed.— -Ship  and 
cargo  condemned* 
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'TpHIS  was  a  Britijh  prize  veffel,  which  had  been  re-  ^^.^.^  ^^^^ 
captured  from  the  French^  and  the  queftion  was,  fei  ha/mg  been 
whether  the  former  Brittjh  owners  were  entitled  to  privateer  by  the 
reftitution  on  felvage  under  the  drcumftances  of  the  navigating  aTi 
cafe.    It  appeared  that  at  the  time  when  the  recapture  ^^J|f  ^J'rfm 
took  place  the  fliip  was  failing  under  French  colours,  as  capture,  not  re- 
a  merchant  veffel,  on  a  voyage  from  UOrient  to  ^t^ui^  *^ 
Nantesj  with  a  cargo  of  fugar,  cotton,  and   other  *'^*^- 
goods.     She  had  no  commiffion  of  wkr,  nor  any  arms 
excepts  few  mufkets  for  felfcdefence ;  but  an  affidavit 
waS'  made  by  the  mate,  who  depofed  that  flie  had 
cruized  as  a  French  privateer  for  two  months  againft 
the  commerce  of  this  country ;   and  there  was  aj^fo  a 
regifter  of  this  fhip  as  a  French  merchant  veffel  on 
board,  in  which  it  was  recited  that  Ihe  had  formerly  been 
fitted  out  as  a  privateei:  at  Roche  fie.  *  On  thefe  grounds     . 
it  was  fubmitted,  that  the  Britijh  claimants  were  barred 
from  reftitution  under  the  exceptive  claufe  of  the 
prize  a£t« 

JUDG- 
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L'AcTiF.  JuDGMENr. 

■■     t  Sir  Witliam  Scott: — ^The  quefKon  in  this  cafe  turns 

.  Tsxa       upon  th«  interpretation  of  a  claufe  in  the  Prize  A& ; 

4j  G<o.2#c.  7a«  the  words  of  which  are  undoubtedly  very  large^  for  it 

provides  that  ^^  if  fuch  (hip  or  veflel  fo  taken  fhall 
appear  to  have  been,  after  the  taking  by  His  Ma* 
jefty's  enemies,  by  them  fet  forth  as  a  ihip  or  ve0el 
^^  of  war,  the  faid  (hip  or  veiTel  ihall  not  be  reftored 
**  to  the  former  owners  or  proprietors,  but  Ihall  in  all 
cafes,  whether  retaken  by  any  of  His  Majefty's  Ihips 
or  by  any  privateer,  be  adjudged  lawful  prize  for 
•*  the  benefit  of  the  captors."    Here,  then,  is  a  rule 
las  broad  and  univerfal  as  can  well  be  laid  down,  and 
the  terms  in  which  it  is  expreffed  are  fuch,  that  if  this 
Court  were  difpofed  to  efcape  from  its  conditions,  it 
would  find  it  very  difficult  to  fiimiih  any  fufficient  apo- 
logy for  fo  doing.     In  the  ad  itfelf,  no  policy  is  pointed 
out  for  the  foundation  of  the  rule,  but  it  is  laid  down  in 
general  terms,  and  in  the  paft  tenfe.    It  is,  however, 
agreed  on  all  hands,  that  this  particular  claufe  was  in« 
tended  by  the  Legiilature  as  a  ftimulus  to  exertion  pro. 
portioned  to  the  danger  of  the  undertaking,  and  there- 
fore it  has  been  argued  that  it  is  confined  to  veffels  which 
areadlually  under  commifiion  when  retaken.  Now  it  is 
not  without  its  ufe,  in  the  interpretation  of  this  ftatut^ 
to  confider  what  was  the  original  (late  of  the  exifting 
law  upon  this  fubjed.    The  rule  of  that  law  was,  that 
where  a  fhip  was  taken  and  carried  infra  prafidia^  and 
efpedally  after  a  fentence  of  condemnation,  the  fliip 
became  the  property  of  the  captor,  and,  if  retaken, 
the  former  owner  had  no  jus  pofiliminii ;  and  this  con-i 
tinned  to  be  the  general  law  of  Europe  down  to  a  very 
late  period.    This  country,  as  a  commercial  country, 
has  departed  from  it^  and  ha?  made  a  new  and  pecu« 

liaj^. 
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liar  law  for  itfelf,  in  favour  of  merchant  property  re-     l^acth. 
captured,  introducing  a  *  policy  not  then  adopted  by 
other  countries,  and  diiFering  from  its  own  more  antient        liiV 
pra£tice.     A  rule  of  policy  fo  introduced  mud  ftill  be 
confidered  as  an  exception  from  t^e  general  l^w,  and 
is  to  be  interpreted,  where  any  doubt  arifes,  with  a 
leanmg  to  that  general  law  which  is  no  farther  to  be 
departed  from  than  is  expreifed.     By  the  terms  of 
this  claufe,  veffels  are  excepted  which  *'  Ihall  appear 
«•  to  have  been  fet  forth  for  war/'     The  policy  of  this 
exception  is  not  expreifed,  but  it  amounts,  I  think, 
to  a  declaration,  that  the  more  lenient  rule  adopted  by 
this  country  does  not  apply  to  a  cafe  attended  with  the 
prefent  circumftances ;  and  unlefs  it  can  be  proved 
that,  in  ena£ting  this  claufe,  the  Legiilature  had  no- 
thing elfe  in  view  but  to  encouiage  the  attack  of  armed 
veffels,  it  cannot  be  allowable  for  this  Court  to  affume 
that  fuch  was  the  fole    policy  of  the  ad,   to  the 
effect  of  confining  its  operation  to  that  fingle  cafe.    I 
think  it  more  probable,  that  where  the  formei^  charac- 
ter of  a  veffel  had  been  once  obliterated  by  her  con- 
verfion  into  a  ihip  of  war,  the  Legiflature  meant  to 
look  no  further.    From  that  moment  the  title  of  the 
former  owner,  and  his  claim  to  reftitution,  were  en- 
tirely extinguifhed,  and  could  not  be  revived  again 
by  any  fubfequent  variation  of  the  charader  of  th6 
reffel.  -  His  title  being  once  gone,  is  gone  for  ever  j 
the  words  of  the  A6t  of  Parliament  are  broad  and 
general,  and  in  a  retrofpe£tive  form,  and  I  feel  it  dif- 
ficult to  retreat  from  the  obligations  they  impofe  upon 
me.     At  the  fame  time,  as  this  is  a  new  cafe,  I  (hall 
allow  the  claimants  their  expences. 


t 
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^•9*.  '      BYFIELD,  FoRSTiE. 

2^^^^^3  ^HIS  American  fliip  was  captured  oh  a  voyage 
go  IB  the  block-  from   Copmhageti  to  Li'perpool^  and  proceeded 

cwipSLn.        againil  for  a  breach  of  the  blockade.     It  appeared 
Aspenak^       f^om  the  evidence  of  the  mafler,  that  the  Ihip  had 

failed  on  her  former  voyage  from  Bojion^  deftined 
to  Gottenburg  for  information  and  in  purfuit  of  a  mar- 
ket ;  but  on  her  arrival  off  the  Naze  of  *  Norway  flie 
had  been  captured  by  a  t)anijh  privateer,  and  on  the 
i  4th  Jf//j^  was  carried  into  Chrijiianfand.  After  two 
months  delay  the  mafter  obtained  his  liberation,  and 
iailed  for  Su  Peterjburg  ;  but  coming  to  an  anchor  off 
Copenhagen^  he  was  there  detained,  and  compelled  by 
the  Government  to  land  and  fell  his  cargo:  after 
which  he  obtained  permiflion  to  take  on  board  the 
prefent  cargo  on  account  of  his  owners  fgr  Liverpool, 
A  claim  was  given  for  tlie  fhip  and  cargo,  as  proteded 
by  His  Majefty*s  licence,  which  was  not  exhibited ; 
but  among  the  Ihip's  papers  there  was  an  Order  m 
Council,  dated  Auguji  24th,  authorizing  the  grant  of 
a  licence  to  certain  Brit\Jh  merchants,  permitting  a 
veffel  bearing  any  flag,  except  the  French^  to  proceed 
with  a  cargo  of  permitted  goods,  from  any  port  io 
the  Baltic  to  any  port  in  the  United  Kmgdom. 

Judgment.  \      . 

Sir  William  Scotf.-^The  evidence  which  is  fumiflied 

in  this  cafe  Ihews  that  the  .  conduft  of  the  mafter,  in 

going  with  his  (hip  to  Copenhagen^  was  perfedly  volun* 

tary.    The  account  which  he  gives  is^  **  that  the  ihip 

**was 
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••v^  captured  on  her  voyage  from 5g/?wtoGtfWtf»i«r^i        Tht 

«*  and  carried  into  Cbriftianfand  ;  after  a  delay  of  two       ^ 

^*  months,  he  obtained  reftitutibn,  and  failed  for  Peterf*      Mke.  9rh» 

**  burgb^  but  that,  having  come  to  an  anchor  at  Copen^       *    "* 

^  kageHy  he  was  there  compelled  to  fell  his  cargo/'    I 

muft  obferve>  in  the  firft  place^  that  having  gone 

voluntarily,  and  without  neceffity,  to  Cop^hagen^  he 

had  already  violated  the  blockade ;  the  a^  was  endrel  j 

hk  own ;  and  the^fubfequent  force,  if  applied  at  all, 

was  only  to  compel  him  to  difpofe  of  his  cargo.    Now 

clearly  this  fu^equent  compuUion,  if  proved,  cannot 

be  taken  as  exempting  him  from  the  penalties  of  the 

offence  already  committed  by  him;  becaufe  fuch  a 

doftrine  would  put  it  in  the  power  of  the  enemy  to 

take  off  in  part,  at  leaft,  the  effed  of  a  blockade,  and, 

by  a  pretended  exercife  of  authority,  to  rehabilitate 

the  veffel,  and  enable  her  to  fail  out  again  in  bal« 

hft,    in  the  very  face  of  the  blockading    force, 

after  fhe  had  depofited  her  cargo^     Here,  however, 

the  blockade  was  violated  by  a  fecond  a£^,   which 

IS  alfo  admitted  to  have  been  voluntary.    The  matd 

fays,  *^  that  after  the  former  cargo  was  difcharged,  the 

*•  mafter  went  on  fhore,and  petitioned  theGovemment 

**  for  permiffion  to  take  in  another  cargo  in  the  block- 

<f  aded  port.'*    It  is  no  excufe  to  fay,  that  this  cargo 

was  intended  to  be  brought  to  this  country ;  the  fhip 

was  no  more  at  liberty  to  break  the  blockade  for  fuch 

a  purpofe,,than  for  any  other.    Then  it  has  been 

thrown  out,  that  here  is  an  Order  of  Council  for  a 

licence  to  import  from  the  Baltic  ;  but  the  licence  it- 

felf  is  not  forthcoming,  neither  would  it  have  fur-  * 

nifhed  any  proteftion  to  the  cafe,  becaufe  at  the  time 

the  Order  bears  date,  the  fhip  was  lying  at  Chriftian^ 

/and,  when,  according  to  the  reprefentaticm  of  the 
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Tto        ctaimsuits,  there  \ras  no  intention  of  di4>ofiiig  of  th^ 
^"*^'^*     former  cargo  at  Copenhagen ;  and  therefore  it  could 


Dm.  9tfa»  not^be  of  a  nature  to  proted  the  purchafe  of  a  frefli 
'^  cargo  in  that  port,  a  tranfa&ion  which  was  not  in 
contemplation  when  the  application  to  the  ComicS 
OiEce  was  made.  A  licence,  exprefled  in  general 
terms^  to  authorize  a  fhip  to  iail  from  any  port  with 
%  cargo,  will  not  suithorize  her  to  fail  from  a  blockaded 
port  with  a  cargo  taken  in  there  ;-*-to  ex:empt  a  blocks 
tded  port  from  the  reftriftions  incident  to  a  ftate  of 
blockade,  it  muft  be  fpecially  defignated  with  fuch  an 
exemption  in  the  licenc.e ;  otherwife  a  blockaded  port 
fhall  be  taken  as  an  exception  to  the  general  defcrq)- 
tion  in  the  Ucence*<*-Ship  and  cargo  condemned. 


j^t^^  LUNA,  South  WORTH. 

ottierinCoiacfl,  'TpHIS  fliip.  Under  American  colours,  was  captured  oa 
iSh^'^'L  *  a  voyage  from  New  Tork  to  Su  Sdniftian*s  ;  ther» 
!emp«Sr^  was  no  queftion  as  to  the  property ;  but  upon  the  faa 
rfdw  ea^*™*"  of  deftination  it  was  urged  on  behalf  of  the  c2^ort, 
AppewKxH.      that  the  Order  of  the  i6th  April  1809,  impofmg  a 

blockade  on  all  ports  and  places  under  the  government 
of  Trance^  together  with  the  colonies,  plantations,  and 
fettlements  in  the  poffeffion  of  that  government,  muft 
be  conftrued  to  extend  to  the  port  of  Su  Seba^ian\ 
as  it  was  notorious  that  the  French  had  been  in  com- 
plete poiTeilion  of  the  place  for  nearly  two  years. 
That  upon  any  other  conftru&ion  of  the  Order  in 
Council,  the  blockade  would  be  rendered  wholly 
abortive,  as  it  was  nugatory  to  prohibit  veflels  from 

carrying 


High  cdukf  of  Admiralty.  i9t 

carrying  their  cargoes  into  the  ports  of  France^  if  they        Tfit 
Were  permitted  ro  have  free  accefs  to  ports  fituated       ^"''^' 

immediately  upon  the  French  boundary,  and  in  th^  /a».  a^tht 
aftual  pofleflion  bf  the  French  armiesi  ^'^^ 

Judgment. 
Sir  William  Scoff. — I  can  have  no  dbiibt  that  this  Ihip 
and  cargo  ought  to  be  reftbred,  for  certainly  it  is  not 
within  the  power  of  this  Court  to  extend  the  opera- 
tion of  the  blockade  beyoqd  the  limits  which  the  Pub^ 
lie  Authority  has  ailigned  to  it.  I  cannot  admit  that, 
becaufe  the  port  of  5/.  Sebaftiar^s  borders  on  pcrtd 
which  are  blockaded^  that  therefore  it  is  lefs  acccfTiblef* 
than  any  other  bpen  port ;  the  introduction  of  fuch 
a  principle  would  have  the  effed  of  ftretching  out  the 
limits  of  every  blockade  to  an  indefinite  extent.  Wheri 

• 

the 'Order  of  the  26th  of  April  was  liiaited  to  the 
j)orts  of  France  and  tiolland^  and  thelf  fcolonies,  aaid 
to  certain  paits  bf  the  newly-^cbnftitiited  kmgdom  of 
Italf^  it  was  intended  to  bperate  bii  thbfe  places,.,  and 
no  other  j  certainly  not  upon  thofe  which  might  bei 
throWn  temporarily  under  th^  fluduatihg  dominibn  of 
France.  The  fhip  and  cargo  muft  ht  reflored ;  but 
the  queftion  is,  upon  the  expences  Which  ha^e  been 
incurred  in  confeqiience  of  the  detention.  It  is  im-^ 
poilible  for  the  Court  to  throw  oiit  of  its  confiderationy 
that  When  thefe  Orders  in  Coilncil  are  ifTued,  it  is  the 
duty  of  the  Officers  of  His  Majefty's  navy  to  carry 
theni  into  effed ;  and  although  they  Inay  be  of  a 
nature  to  require  a  great  deal  bf  attentive  confider- 
atioii,  gentlemen  bf  the  navy  ar^  called  upoh  to  ad 
with  jlrorhptitiide,  and  t0  doliftruei  them  as  well  as 
they  can  under  the  drCUmftances  of  cafes  fuddenly 
infihg»  With  cirarjr  wiih,  therefore,  to  make  th^ 
fOL^i*  '  o  greateft 
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The.        gxeateft  allowance  for  the  difSculties  which  are  at  pre- 


Luna. 


fent  impofed  on  the-f  ommerce  of  the  world,  I  cannot 
jnn.  i9th,      in  this  inftance  refufe  the  captors  their  expences ; 
but  in   no  future  cafe,  arifing  on  the  fame  llntc  of 
faSs,  will  the  Court  grant  that  -indulgence. 


^-jr^^  HENRY,  yANNAY. 


iZvo. 


Sthrage  OB  vet    HptllS  wos  the  cafe  of  a  BriliJIj  veflel  which  had 
fca  faro  the  e^re-  been  captured,  and  was  afterwards  fold  by  the 

^erfrdJnrirg  Commauder  of  the  Frencb  privr.teer  to  the  mafter  of 
tiertothtowften-  j^n  American  veflel  which  he  Lad  taken  on  the  pre- 
ceding day.  After  the.purchafe  was  effeded  all  the 
Americans f  except  two,  were  removed  into  the  Henry ^ 
together  with  her  own  mafter  and  crew,  and  the  Ante- 
rican  mafter  then  took  the  command  upon  himfclf, 
with  the  intention  of  carrying  the  fhip  into  Milford 
Haven  ;  but  the  weather  proving  unfavourable,  (he 
was  driven  into  the  port  of  Crookbaven  in  Ireland^ 
and  was  there  feized  as  prize  by  Lieutenant  Keenan, 
thci  commander  of  His  Majcfty*s  fchooner  Cecilia, 

An  aftion  was  entered  in  a  caufe  of  falvage  on  be- 
half of  the  American  mafter,  who  ftated  in  an  affida- 
vit, *'  that  the  captain  of  the  French  privateer  having 
•  *>  informed  him  that  he  intended  to  burn  the  Henry^ 
^  as  flie  was  in  ballaft,  and  it  would  not  be  worth  hisr 
•'  while  to  carry  her  to  a  French  port,  made  an  offer 
**  to  fell  the  ihip  to  him  for  900  /. ;  and  being  anxious 
^'  to  fave  the  property  for  the  owners,  and  to  prevent 
"  the  crews  of  both  veffels  from  being  carried  to  France, 
•*  and  bdng  alfo  ftrongly  urged  to  accede  to.  the  pro- 

♦6  "ppfal 
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**  pofal  by  the  fupercargo  of  the  Henry ^  who  ofFered         TKe 
"  at  the  fame  time  to  fecure  to  him  the  repayment  of  _._^2_^ 
•*  200  /.  being  his  proportion  of  the  purchafe  money      Fch  17th, 
*'  (as  part  own^er),  he  was  induced  to  draw  a  bill  for 
•*  the  fum  of  900  /.  upon  his  agents  in  London,  in 
*'  favour  of  the  owners  of  the  privateer ;  in  confe* 
*'  quence  of  which  he  was  put  into  poffeffion  of  the 
**  veffel,  and  fliaped  his  courfe  for  England.** 

Judgment. 

Sir  William  Scott. — The  evidence  upon  which  thefe 
claims  of  falvage  are  founded,  confifts  of  a  number 
of  affidavits,  and  the  depolitions  of  three  witnelTes,  v 
who  are  examined,  and  who,  I  think,  do  not  give 
any  very  different  reprefentation  of  the  fads  of  the 
cafe.  The  mailer's  account  is,  that  "  the  fhip  was 
*'  taken  by  the  Decide  French  privateer,  on  the  28th. 
"  October  lafl ;  that  at  the  time  his  velTel  wa^  taken 
'*  the  privateer  had  an  American  veffel  in  her  poffef* 
"  fion,  called  the  John  and  Edward,  of  New  Tork  ; 
"  and  that  fome  hours  after,  the  deponent  and  the 
•  fupercargo,  who  had  been  carried  on  board  the 
"  privateer,  were  fent  back  to  the  Henry,  together 
**  with  the  mafter  of  the  American  fhip,  his  crew, 
**  and  paffengers.  ■  That  the  American  mafler  brought 
•*  with  him  the  papers  belonging  to  the  deponent'^ 
"  veffel,  and  told  him  that  he  had  purchafed  the 
Hannah  from  the  captain  of  the  French  privateer  iot 
nine  hundred  pounds.  That  it  was  intended  the 
*'  veffel  fhould  |)roceed  for  Milford  Haven,  but  hav- ,. 
^'  ing  met  with  contrary  winds,  fhe  was  forced  into 
**  Croqkbaven  in  Ireland^  where,  after  having  been 
1^*  fix  days,  fhe  was  feized  by  Lieutenant  Keenan^ 
•«  commander  of  the  Cecilia  tender/'    So  &ac  here  is 

o  a  nothing 
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Tte         nothing  upon  the  face  of  the  depofitions  to  fuj)poif 

^'""^^'       the  fuggeftion  that  the  American  mafter,  after  h^  had 

Fd>.  17th,      purchafed  the  veffel,  did  not  intend  to  carry  her  to  a 

**'^        Britijh  port.     He  thtn  proceeds  td  ftate,  that  "  Lieu- 

^^  tenant  Keenan  came  on  board,  and  made  enquiry 

*•  for  the  mailer  of  the  Tefiel ;  when  the  deponient 

^  related  to  him  all  the  eifcumftances  which  had 

^'  attended  the  veflfel^  atid  informed  him  that  he  had 

^*  been  the  matter,  but  he  did  not  then  know  what 

^'  he  was."     Now,  although  this.perfon  was  at  a  lofs 

«        how  to  defcribe  himfelf,  after  the  purchafe  of  the  vef- 

fel  by  the  American  mafter,  the  legal  relation  will  be 

the  fame.     He  fays  further,  "  that  the  American  maf. 

•  *'  ter,    happening   to    return   on  board   foon  after, 

^'  Lieutenant  Keenan  demanded  from  him  the  (hip's 

papers,  which  he  accordingly  delivered  up;  and 

on  the  following  day  Lieutenant  Keenan .  took  out 

the  A /Kcrican  crew^  andpolfeffcd  himfelf  of  f  he  vef-* 

^  fel.**     The  fame  account  is  given  by  the  other  wit-* 

neffes,  and  I  think  it  tefuks  from  this  evidence,  that 

thei^  was  nothing  that  was  otherwife  than  meritorious 

in  Lieutenant  A'c^^;2^;}*^  takilig  the  controul  of  the  vefff^. 

under  the  peculiar  circumftances  of  the  cafe.     That 

merit,  however,  will  not  make  him  a  reeaptor  j  the  (hip 

is  clearly  not  taken  out  of  the  hands  of  the  enemy, 

though  the  meafure  he  adopted  might  in  fome  degree 

contribute  to  the  feciirky  of  the  veflTeL     The  account 

of  the  manner  m  which  the  Hf;2ry -was  purchafed  by 

the  American  mafter,  is  contained  more  particular!/' 

in  the  affidavits  of  three  gentlemen,  who  wefre  paflfeit-' 

gers  in  the  John  and  Edward :  they  ftate,  ,that  "  ift 

the  month  of  Offober  laft  they  agreed  lidth  John 

Byers  Burger^  the  mafter  of  the  (hip  Jebn  and  Ed- 

wardi  iot  then*  paflage  from  London  to  N^io  Terk  i 

*'  and 
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**  and  having  embarked,  with  feveral  other  paflengers,  ru 
*'  all  Brifijh  fubjefts,  they  continued  to  profecute  '*'^^* 
their  voyage  antil  the  26th  day  of  the  fame  month,  teb.  17th, 
when  they  were  captured  by  the  French  privateer  *  '*'' 
La  Decide  ;  that  they  were  taken  on  board  the  pri- 
vateer, and  remained  there  about  forty  hoars,  when 
the  privateer  fell  in  with  and  captured  the  brig 
Hetaj^  That  fliortly  after  the  brig  was  taken,  the 
**  captain  of  the  privateer  offered  to  fell  her  to  Burger 
"  for  eleven  thoufand  dollars,  which  he  refiifed  to 
**  give  J  iqjon  which  the  captain  of.  the  privateer  faid 
"  ^e  would  burn  fhe  brig  j  and  after  a  fi-eaty,  which 
was  carried  on  for  fome  time  between  Burger  and 
the  captain  of  the  privateer,  and  Mr.  Kerr^  the 
"  fupercargo  of  the  Henry ^  Burger^  with  the  appro- 
bation of  Kerr^  agreed  to  give  nine  hundred  pounds 
for  the  brig,  and  to  fecure  the  fame  by  hi§  bills  on  ' 
*'  London  ;  of  which  fum  Kerr  then  agreed  to  fecure 
**  two  hundred  pounds  to  Burger  on.  his  arrival  in 
**  London.  That  on  the  bills  for  that  fum  being  fo 
**  given,  the  captain  of  the  privateer  put  Burger  into 
^*  ^offeffion  of  the  Henrj  and  her  papers,  and  imme- 
**  diately  fent  Burger,  together  with  the  appearers, 
**  and  Hannay  and  Kerr,  on  board  the  brig,  with 
**  permiflion  to  Burger  to  proceed  in  her  to  fuch  port 
**  as.  he  fhould  think  proper.*'  Nbw  this  has  been 
reprefented  as  if  it  were  an  illegal  tranfadion ;  and 
certainly  if  the  American  mafter  had  purchafed  the 
vefTel  upon  his  own  account,  it  would  be  fo ;  as  tie 
could  derive  no  title  from  the  captors  without  a  pre- 
vious fentence  of  condemnation.  Biit  if  it  was  merely 
a  tranfaftion  by  which,  under  the  form  and  colour  of 
a  fale,  he  was  to  recover  the  property  for  the  owners, 
|ie  has  rendered  them  a  very  meritorious  fervice,  and 
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Th«  w  juftly  entitled  to  a  falvage.  It  is  not  neceffary  that  the 
^!r  JI—  recovery  of  the  property  fliould  be  attended  with  per- 
Feb.  r7th,  fonal  rflk  to  the  falvor ;  in  cafes  where  the  enemy  makes 
a  prefent  of  a  captured  yeffel  to  a  ftranger,  who  has  en- 
countered no  hazard,  who  has  not  endangered  a  hair  of 
his  head,  or  Ictid  out  a  fixpence  of  his  money,  the  Court 
has  always  held  the  party  entitled  to  a  falvage  if  he  has 
been  the  inftrument  of  bringing  the  vcffel  back  to  the 
poffelfion  of  its  owner.  Now  if  by  this  pretended  fale 
the  fliip,  which  was  otherwife  configned  to  deftruc- 
tion,  has  been  recovered,  it  is  furely  not  for  the  owner 
to  quarrel  with  the  tranfadion,  and  at  the  fame  timfe 
to  take  the  benefit  of  it.  Rifk  is  not  neceffary  to  found 
a  claim  of  falvage ;  if  it  were  fo,  it  cannot  be  denied 
that  the  veffel  has  been  brought  in  fafety  to  an  Englijh 
port,  and  reftored  to  the  hands  of  its  owners,  at  the 
rifk  of  this  perfon's  purfe,  and  perhaps  at  the  rilk  of 
his  perfonal  liberty,  becaufe,  for  any  thing  that  I 
know  to  the  contrary,  thefe  bills  might  be  put  in  fuit 
Againft  him  on  his  return  to  America^  and  he  might 
finally  become  anfwerable  for  them.  Well,  but  it  is 
faid,  here  was  no  intention  to  give  the  veffel  up  to  her 
owners,  or  to  bring  her  into  a  Briiijh  port :  now  every 
particle  of  the  evidence,  which  I  fhall  prefently  notice, 
except  the  affidavits  of  Tooke^  a  paffenger,  and  of  two 
feamen  of  the  Henry ^  points  to  an  intention  on  the  part 
of  tne  American  mailer  of  coming  to  this  country.  The 
original  purpofe  of  the  Aniericati  mafter  was  to  run  the 
(hip  into  Milford  Haven,  which  is  certrinly  a  very  pro- 
per port,  and  from  w^ience  he  could  with  great  facility 
have  had  communication  with  her  owners ;  but  it  hap- 
pened that  the  weatlier  proving  unfavourable,  the  fliip 
was  ch  Yen  inzc  Crco/^hmvn^  and,  on  the  fixth  day 
after  ],er  arnval  there,  flie   WaS  feized  by  Lieutenant  ^ 

Keenann 
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Keenan..  Here,  then,  is  the  overt  aft,  which  is  fufficient        The 
evidence  of.  the  intention  of  the  American  mafter  to ' 


bring  her  to  a  Britiflo  port ;  and  it  affords  no  prefump.  /r6. 17*. 
tion  aeainft  the  feimefs  of  his  intentions,  that  he  did 
not  throw  up  the  fhip,  which  was  his  only  fecurity, 
immediately  on  his  arrival  at  Crookhaven.  In  the  fhort 
interval  that  elapfed  between  his  arrival  there  and  the 
feizure  of  the  veffel,  he  might  have  had  no  fufficient 
opportunity  of  opening  a  communication  with  her  own- 
ers, or  of  obtiiining  proper  advice  with  refpect  to  the  • 
mode  in  which  he  was  to  proceed :  for  he  had  clearly  ik 
right  to  make  his  own  indemnification  a  matter  of  nego- 
ciation.  The  averment  which  is  contained  in  the  affi- 
davits of  Tooke  and  of  the  two  feamen,  "  that  Burger 
*^  threatened  to  carry  them  into  a  French  port,  unlefs 
"  they  would  coiifent  to  give  him  two  hundred  pounds,** 
I  take  it  to  be  perfeftly  fabulous  ;  it  is  fo  repugnant  to 
all  rational  belief,  that  I  think  the  fooner  that  affidavit 
retires  from  obfervation  the  better;  if  fuch  had  been  the 
faft,  it  would  certainly  have  come  out  in  the  depofitions 
and  the  affidavits  of  the  three  other  paffengers,  who, 
however,  appear  to  know  nothing  of  it.  Then  what  is 
there  to  diminifli  the  merit  of  this  falvage,  which  has 
been  effefted  under  the  colour  of  a  fale,  though  no  real 
fale  took  place.  The  property  has  been  refcued  from 
deftruftion,  and  brought  to  a  Britijh  port,  which  cer- 
tainly would  not  have  been  done  if  this  American  maf- 
ter had  intended  to  run  away  with  the  Ihip.  It  is  a 
clear  cafe  of  falvage,  and  the  American  mafter  mull 
be  prote^ed  againft  the  bills  drawil  by  him  for  the 
payment  of  the  French  captor.  I  fhall  therefore  give 
him  three  hundred  pounds  over  and  above  the  amount 
of  thefe  bills,  which,  reckoning  the  property  at  three 
thoufand  pounds,  will  be  one-feventh  of  .the  remain- 

o  4  den 
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Th«         der,    T!o  the  Eing'$_{hip  I  (hall  allow  thirty  pounds. 


Hbnkt. 


with  the  expences^  as  it  mull  be  admitted  that  the 
j^eb  ^7t^     veflel  came  into  the  port  in  Ireland  under  very  ano? 
'  ^^        malous  and  fufpidous  drcumftances. 


W;^  ELIZABETH,  Nowell. 

Wodadfi—       n^HIS  was  the  cafe  of  an  American  veffel  bound  on 
cuft  infiifficicnt.  a  voyagefrom  Baltimore^  oftenfibiy  to  Tonmngen^ 

and  captured  for  a  breach  of  the  blockade  of  the'£w» 
The  excufe  fet  up  by  the  mafter  was,  that  he  had 
been  informed  by  a  Britijh  cruizer  that  he  fliould  not 
be  able  to  get  a  pilot  at  Heligoland  to  carry  him  on 
to  Tonningen;  that  the  anchorage  in  that  roadded 
was  infecure  at  that  feafon  of  the  year ;  that  his  crew 
were  exhaufted  with  fatigue ;  and  that  the  veffel  was 
in  diflrefs,  as  he  had  loft  his  mate,  and  the  binnacle 
compafs  had  been  \^{hed  overboard. 

On  the  pari  of  the  Captors  it  was  contcnded^^ThaX 
the  determinarion,of  the  mafter  to  proceed  to  the  E?ni 
was  evidently  not  the  refult  of  the  caufes  alledged  by 
him ;  and  that  fuppofing  the  fact  to  be  ib,  they  did 
not  conftitute  fuch  a  cafe  of  neceflity  as  would  juftiiy 
him  in  proceeding  to  a  blockaded  port. 

JUDOMENT. 

Sir  William  Scott. — ^This  fhip  and  cargo  are  claimed 
as  the  property  of  the  fume  owner,  who  is  refident  in 
America.  The  mafter  is  the  confignee  of  the  owner^ 
and  ceilainly  has  a  large  difcredon  as  to  the  port  which 

' •  he 
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lie  IS  to  feleft  for  the  difpofil  of  his  cargo ;  alcHough        The 
in  the  inftruftions  Tonmngen  ia  pointed  out  primarily      "** 


as  the  port  of  his  deflination.     The  fad,  however,  is,     jt^.  X4di» 
that  the  fhip  is  captured  in  the  river  Enuy  and,  as  I      .  *  *** 
underfland  the  journal,  with  a  pilot  on  board  for 
Embden.    Now  Effibden  was  clearly  an  interdicted 
port,  under  the  Order  of  the  26th  of  April  1809,  the  Appendix iU 
date  of  which  excludes  all  pretence  of  ignorance, 
when  compared  with  the  date  of  this  adventure.     It 
is  {aid,  that  the  late  Order  of  the  I7lh  of  May^  explana-  Appendix  x. 
tory  of  the  blockade  of  the  Enis^  renders  the  former 
equivocal ;  but  in  what  manner  it  applies  to  the  pre- 
fent  cafe  is  not  attempted  to  be  (hewn ;  the  mailer 
himfelf  pleads  ignorance  of  the  blockade;    but  he 
pleads  ignorance   generally,  not  at  all  founding  it 
upon  any  mifapprehenfion  of  the  Order  of  the  17th  of 
May.    He  feems  to  have  been  unacquainted  with  the 
latter  Order,  and  confequently  could  not  have  been 
mifled   by  it;    the  argument,  therefore,  which  has 
been  raifed  upon  this  circumilance,  may  fafely  be  laid 
afide.     The  difficulty,  then,  which  the  mafter  has  to 
explain  is,  by  what  means  it  has  come  to  pals  that, 
,  with  a  dBflination  to  Tonningen  he  is  found  to  be  not 
only  not  going  there,  but  adually  in  an  interdicted 
place.     This  is  a  ftrong  fad,  and  requires  to  be  ap- 
companied  by  a  ftrong  explanation.     The  account  he^ 
gives  is  this :  "  That  on  the  2 2d  day  of  December  the' 
fhip*s  courfe  was  altered  to  the  river  Emsj  by  rea-. 
fon  of  thi3  deponent  having  been  informed  on  that 
day,  by  an  officer  belonging  to  His  Britannic  Ma- 
jefty's  floop  of  war  Mofquito^  that  feveral  American 
**  veflels  were  riding  at  anchor  at  Heligoland^  without 
♦*  being  able  to  procure  pilots  for  Tonningen^  as  the 
f^  Danes  made  prifoners  of  all  pilots  ^oing  with  (hips 
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The  "  to  that  port :  and  that  an  American  fliip,  called  the 
'^''"^'"''  «  Edward  Pribble,  of  NewTork,  had  been  loft  in 
jfeb.  14th,  *'  going  in  without  a  pilot :  that  this  ^  deponent  was 
i8io.  <c  j^jfp  induced  to  alter  the  fhip's  courfe,  as  above 
**  ftat^,  by  reafon  of  his  mate  having  been  waflied 
*'  overboard,  and  his  fliip's  crew  being  fatigued  and 
**  worn  out  by  bad  weather,  which  rendered  it  ini- 
**  prudent  to  proceed  with  his  veffel  to  Heligoland^ 
**  where  the  anchorage  in  the  winter  feafon  is  very 
**  bad."  Now  the  faft^  is,  that  he  is  not  informed 
that  that  American  Ihip  was  loft  in  going  into  Ton-^ 
ningen^  which  was  the  port  of  his  deftination,  becaufe 
his  entry  in  his  log  is,  that  the  ftiip  was  loft  going 
into  the  Elbe  ;  here  is,  therefore,  an  important  varia- 
tion in  his  own  account  of  an  occurrence  which  he 
expeds  the  Court  to  receive  as  a  reafon  for  his  going 
to  the  Enu*  The  principal  point,  however,  upon 
which  he  relies  is,  ^^  that  a  number  of  American  (hips 
were  riding  at  anchor  at  Heligoland^  for  want  of 
pilots  to  go  to  Tonnifigen**  .  But  it  does  not  appear 
that  any  reprefentation  was  made  by  him  to  the  officer 
of  the  MofquitOy  that  he  fhould  be  under  the  neceffity 
on  that  account  of  fhaping  his  courfe  for  the  Ems : 
if  he  had,  I  prefume  the  anfwer  would  have  been, 
*'  You  muft  go  to  Heligoland^  as  the  other  Americans 
**  have  done  j  what  is  there  to  privilege  your  veflfel 
more  than  any  other  ?  If  you  do  not  choofe  to  go 
to  Heligoland^  there  are  other  ports  in  the  neigh- 
*'  bourhood ;  but  you  cannot  make  your  inability  to 
"  get  a  pilot  an  excufe  for  going  into  a  blockaded 
♦*  port,  which  would  be  an  excufe  quite  as  valid  for 
all  the  other  American  veffels,  as  they  are  waiting 
to  get  pilots.*'  Another  fad  on  which  he  relies  to 
diftinguiih  his  cafe  from  othl^rs  is,  that  the  binnacle 

and 
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and  compafs  had  been  wafhed  overboard.     The  entry        The 
in  the  log,  on  the  24th,  is  this,  **  faw  two  fail,  which 


cc 


proved    to  be  two  galliots,  bound  into  Embden^      Feb.  14^ 
**  which  we  fpoke,  and  got  a  inan  out  of  one  of  them 
**  to  pilot  Ihe  brig  into  harbour ;  fhe  is  in  diftrefs  for  • 
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a  harbour,  having  loft  the  mate^  and  binnacle  and 
compafs  overboard,  and  the  people  much  fatigued, 
**  and  not  able  to  do  duty/*  Now  it  appears  that 
for  two  days  he  continued  (leering  perfeftly  well  with- 
out the  binnacle  compafs ;  and  if  it  was  loft,  the  pro- 
bability is,  that  he  had  another  on  board:  at  all 
events,  being  fo  near  the  land,  he  could  have  been 
under  no  difficulty  in  getting  to  Heligoland^  which  is 
a  ftraight  courfe,  and  where  he  certainly  might  have 
obtained  another.  Well,  but  then  it  is  faid,  he  had 
loft  his  mate:  that,  however,  had  happened  fome 
days  before,  and  I  muft  fuppofe  that  the  mafter  was 
himfelf  qualified  to  navigate  the  vieffel  entrufted  to  his 
care.  Then  again  it  is  faid,  that  the  crew  were 
exhaufted  :  now  this  is  a  faft  which  muft  have  been 
equally  well  known  to  every  witnefs  on  board ;  it  was 
as  obvious  to  the  loweft  man  in  the  fhip  as  to  the 
mafter  himfelf,  and  yet  none  of  them  fpeak  of  it : 
one  of  the  witneffes  fays,  •*  the  only  rcafon  for  the 
"  faid  (hip's  courfe  being  fo  altered  was,  that  the 
**  mafter  was  informtid  by  the  officer  of  the  Mofquito 
"  that  there  were  no  pilots  to  be  had  at  Heligoland.^' 
I  have  looked  back  into  the  log  for  four  or  five  days 
preceding  this  period,  and  find  that  the  courfe  of  the 
veflfel  was  as  uninterrupted  and  as  placid  as  poffible ; 
there  is  nothing  that  could  have  put  the  men  in  the 
condition  here  reprefented,  and  I  muft,  cherefores 
take  this  to  be  a  falfe  reprefeutation  in  tato.  All  the 
'  reafons,  then^  which  the  American  mafter  has  given 

for 
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for  not  putting  his  fhip  in  the  fame  fituation  as  others, 
fail.  Then  it  is  faid,  that  at  Heligoland  there  was  only  a 
roadftedy  but  the  anchorage  ground  at  Heligoland  was 
not  worfe  for  him  than  for  the  other  Ihips  which  were 
lying  there;  it  i&not  pretended  that  his  anchors  and 
cables  were  in  any  manner  defe&ive;  and  even  if 
fuch  had  been  the  fafik,  ftill  he  would  have  to  account 
for  his  going  to  an  interdicted  port,  when  others  were 
open  to  him.  The  prefumption  that  there  was  an 
original  intention  to  violate  the  blockade  of  the  Ems 
is  not  at  all  repelled  by  the  mere  circumftance  of  there 
being  letters  for  To?ini?igen  on  board  the  veffel :  they 
would  eafily  find  their  way  to  that  place  from  Embden. 
Befides,  as  the  olleniible  deflination  would  of  courfe 
be  held  out  in  the  American  port  of  .fhipment  as  the 
real  deftination,  perfons  refident  in  America  might 
very  naturally  be  induced  to  fend  their  letters  to  Ton^ 
ningen  by  this  (hip.  Upon  any  view  which  I  am  en- 
abled to  take  of  the  circumftances  of  this  cafe,  I  am 
fully  ladsfied  that  the  reafons  offered  by  the  mafter 
for  carryiqg  his  veffel  into  the  Ems^  are  not  founded 
in  truth ;  ai^d  if  they  had  been  fo,  I  could  not  have 
confidered  them  as  amounting  to  a  juftificadon  qf 
his  coi^duft.<-T-Ship  and  cargo  cqndemned. 
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Blockade — 
breach  o^>-€Z« 
cufe.that  theihip 
went  in  to  procure 
a  pilot  for  an- 


^HIS  was  the  cafe  of  an  American  fhip  bound  from 

Providence^  oftenfibly  to  Heppens^  and  captured 

near  the  King^s  Buoy  in  the  Ems.  which  river  the  maf- 

othcr pout,  infuf-  -n.        j  i_»     r  ir  t  t    r-         1 

fcient,  ter  Itated  nunlelr  to  have  entered  for  the  purpofe  of 

projuring  a  pilot  for  the  Tadbe. 
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Judgment.  ^  ''^ 

Sir  William  Scott. — This  American  fliip,  with  a  va-  _  -  .         -^ 
luable  cargo  on  board,  was  feized  on  the  ground  of  z,      m,  %z\ 
breach  of  the  blockade  of  the  Ems.    I  need  not  fey, 
that  it  is  at  all  times  an  unpleafant  part  of  the  duty  of 
this  Court  to  enforce  the  rules  of  blockade,  which, 
though  founded  in  Arid  juftice,  are  necefTarily  barfh 
in  their  operation.     At  the  fame  time  the  Court  feels 
it  to  be  a  part  of  its  duty,  which  it  muft  confcientioufly 
and  ftriftly  difcharge,  without  departing  from  thofe 
rules  which  have  been  already  laid  down  as  neceffary 
for   the  fupport  of  this  belligerent  right.     In  this 
cafe  the  fad  is  not  denied,  that  the  fhip  was  taken  in 
a  port  which  is  blockaded,  and  therefore  the  whole  ' 
burthen  of  exonerating  himfelf  from  the  penal  con- 
fequences  lies  upon  the  party.     He  muft  fhew  that  he 
was  led  there  by  fome  accident  which  he  could  not 
•  control,  or  by  fome  want  of  information  which  he 
could  not  obtain.     In  doing  this.  Tie  muft  prove  his 
vhole  cafe,  and,  however  innocent  his  intentions  may 
have  been,  he  muft  explain  his  conduct  in  a  way  con- 
(iftent  not  only  with  the  innocence  of  himfelf  and  of 
his  owner,  but  he  muft  bring  it  within  thofe  prin- 
ciples which  the  Court  has  found  it  neceffary  to  lay 
down  for  the  protection  of  this  belligerent  right  of 
this  country,  and  without  which  no  blockade  can  ever 
be  maintained.     The  fa£ls  in  this  cafe  are  contained 
in  the  evidence  in  preparatory,  and  in  the  letters 
found  on  board.     By  the  letters  it  appears,  that  there 
was  a  very  ftrong  inclination  on  the  part  of  the  owners 
that  the  cargo  fhould  be  delivered  at  Embderty  if  it  .   ' 

fhould  turn  out  td  bb  an  open  and  permitted  port ; 
and  the  fame  inclination  is  very  ftrongly  expreffed  in. 
the  inftru^ons  which  are  given  tp  the  roafter,  as  the 

laws 
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tim         hwB  of  his  conduft.     The  inftruftions  are  in  thefe 
words :  ^'  Should  you  hear  on  your  paffage  that  the 


A6.  ajd,      ««  Britijh  Orders  are  refcinded,  and  the  ports  of  Hoi- 
"  land  open  to  our  trade,  you  may  go  to  the  Texel ; 
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otherwife,  inftead  of  going  to  the  port  of  clearance, 
you  are  to  proceed  to  the  Ems ;  a  paffage  into 
*f  which  river,  to  the  eaftward  of  the  ifland  of  Juifty 
is  left  open  by  the  Britijh  Order  in  Council  of  17  th 
May.  Should  the  whole  of  the  Ems  be  blockaded 
fpedally,  you  are  to  proceed  to  the  Tadbe^  which 
**  river  will  undoubtedly  be  left  free.  Whether  you 
arrive  in  the  river  Tadbe^  or  at  either  of  the  other 
places,  we  requefl  you  to  make  immediate  inquiry 
"  for  Mr.  Samuel  Greene^  who  went  in  our  (hip  Ro^ 
"  bert,  Hale^  and  was  to  remain  in  Europe  to  tranfaft 
^*  the  bufmefs  of  one  or  two  veffels  for  our  account. 
By  our  laft  accfounts  he  was  at  Ru^rzi^ly  on  the 
Tadbe  ;  but  on  your  arrival  we  think  he  may  be  at 
Embden  or  AtnJierdaniJ**  This  being  the  cafe,  it 
Ihould  by  all  means  have  been  expreffed  in  the  open 
papers,  that  the  intention  was  that  the  fhip  Ihould 
proceed  to  the  Tc>:el  or  to  the  Enu^  if  permitted  to  do 
fo :  thefe  were  primarily  her  ports  of  deftination,  and 
ought  not  to  be  diffembled,  otherwife  the  belligerent 
may  be  deceived,  and  his  rights  eluded.  I  muft  ob- 
ferve  alfo,  that  a  preference  fo  diftinftly  expreffed  is 
not- very  confiftent  with  the  account  given  by  the 
mailer,  that  his  deftination  was  to  the  Tadbe  ;  on  this, 
however,  I  fhall  not  lay  much  ftrefs,  becaufe  it  is 
open  to  the  anfwer  which  has  been  fuggefted  by 
counfel,  that  upon  receiving  information  of  the  block* 
ade  of  the  Enu^  that  which  was  before  only  a  con- 
tingent  deftination,  became  definitive.  Howev^er,  ia 
point  of  fa£l,  he  is  found  in  an  interdicted  place,  and 

he 
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he  muft  account  for  his  being  in  fuch  a  (ituation  mod         Th« 

AltTHUH. 


fatisfaftorily.  In  suifwer  to  the  third  interrogatory, 
the  mafter  admits  that  he  met  His  Majefty's  ilhip  jth.^yi^ 
Vieftree  oflF  the  Texel^  and  was  then -informed  that  the 
Em  was  blockaded,  except  one  paflage,  through 
which  it  was  phyfically  impoflible  for  him  to  pafs ;  fo 
that,  if  he  was  in  any  doubt  of  the  fafl:  before,  that 
doubt  was  entirely  removed.  How  he  got  fo  near  tD 
the  Texel  does  not  clearly  appear:  but,  however, 
*'  there,"  he  fays,  **  he  was  informed  by  the  com- 
**  mander  of  the  Dejiree^  that  if  he  would  go  to  the 
**  ifland  of  Borkurrij  he  would  be  fure  to  get  a  pilot  for 
^*  xh^Tadhe.**  He  fays  "that  he  lay  at  anchor  oflf 
"  Borkum  during  the  night,  where  he  did  not  fucceed 
^*  in  getting  a  pilot,  but  was  informed  by  a  boat  (of  , 
**  what  defcription  is  not  ftated),  that  if  he  went  up 
**  the  En}s  he  would  there  get  a  pilot  for  the  Tadhe  ; 
*'  and  that  he  accordingly  weighed*  anchor  and  pro- 
"  ceeded  up  the  Ems^^  On  this  I  muft  obferve,  that 
the  fmall  craft  of  the  enemy  was  the  very  worft  fource 
to  which  he  could  refer  himfelf  for  information ;  any 
intelligence  received  from  fuch  a  quarter,  on  fuch  a 
fubjed,  is  liable  to  gpeat  fufpicion,  and  could  afford  no 
ground  of  juftification.  In  his  anfwer  to  the  twenty- 
ninth  interrogatory,  he  fpeaks  in  pretty  much  the  fame  . 
language ;  he  fays,  "  th^t  failing  in  his  endeavours  to 
*'  procure  a  pilot  at  Borkjum^  he  went  up  the  eaftern 
**  E11U  for  that  purpofe.**  Now,  in  the  firft  place,  the 
feft  that  fuch  was  his  real  errand  to  the  Ems  is  juftly 
liable  to  great  doubt,  becaufe  it  is  furely  not  in  the  ufual 
courfe  of  things  that  a  pilot  of  one  river  fhould  ftation 
bimfelf  in  the  navigation  of  another.  Still  lefs  is  it  to  be 
expeSed  that  a  pilot,  whofe  bread  depends  upon  em- 
ployment, ihould  be  found  plying  in  an  interdicted  river, 

where 
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.'    Th«         where  little  or  no  trade  was-carrying  on,  and  efpeciatty 

^  when  it  is  to  be  expefted  that  there  would  be  a  con-* 

Aft.  23d|      ftant  concourfe   of  veflels  elfewhere.     If,  however, 

*  '°*        this  American  mafler  had  received  fuch  information 

from  the  Dutch  boat,  it  is  ftrange  he  fliould  not  per- 

■  ceive  the  probable  fallacy  of  it ;  but  fuppofing  this 

information  to  have  been  not  improbable,  was  he  at 

liberty  to  a&  upon  it  in  the  manner  whith  he  did  ? 

I  am  of  ojHnion  he  was  not :  if  Tie  had  any  fuch  ex-« 

pe£httion,  it  was  not  his  bufmefs  to  run  his  ihip  fo 

'     many  leagues  up  the  river :  he  might  have  fent  hi^ 

boat  to  the  man  of  war  to  enquire  whether  a  pilot  foi* 

the  Tadbe  could  be  obtained  there ;  and  if  the  fa£l 

'    turned  out  to  be  fo,  there  certainly  could  be  no  necef- 

»  fity  for  the  Ihip  to  go  up  for  the  pilot,  who  might  with*^ 

out  difficulty  have  been  brought  down  in  the  boat  He? 

was  not  at  liberty  for  any  fuch  purpofe  to  place  his 

fhip  on  a  forbidden  fpot,  whither  he  had  been  told  hef 

was  not  to  go ;  and  therefore  I  think  he  did  not  pro** 

ceed  to  a£t  upon  the  information  given  by  the  Dutch 

boat  in  a  lawful  manner,  if  any  fuch  was  given.     I  da 

not  fee  how  it  can  be  more  permiflible  to  go  up  to  a 

blockading  fquadron  to  enquire  for  a  pilot,  than  to 

procure  information  relative  to  the  blockade  itfelf. 

Of  the  two,  it  feems  lefs  venial,  becaufe  in  that  cafe 

the  faft  of  an  aftual  knowledge  of  the  blockade  is 

admitted ;  in  the  latter  there  is  at  leaft  the  poffibiHty 

of  ignorance.     I  am  clearly  of  opinion  that,  upon  the 

principles  already  laid  down  by  tbis  Court,  and  from 

which,  however  harftily  they  may  operate  in  indivi^ 

dual  cafes,  it  cannot  recede  without  a  total  abandon^ 

ment  of  belligerent  rights  refpefting  blockade  j 

(hip  and  cargo  mud  be  condemned. 
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MENTOR,  Williams.  "Iu^ 

HTHIS  was  the  cafe  of  an  Amerkdn  flup,  from  -Afewi  st.s^tmi't- 

Tork^  bound  oftenfibly  to  5/.  SebaJliatCs  in  Spaing  blockade. 
or  to  ibme  other  permitted  port  in  that  country.  On 
the  part  of  the  captors  it  was  fuggei^ed,  that  ihe  was 
captured  in  a  (ituation  inconfiftent  with  fuch  a  deiti- 
nation,  and  the  queftion  was  referred  to  Trinity  Maf* 
ters  for  their  opinion.  It  was  admitted  by  the  mafter^ 
that  he  had  deviated  from  his  true  courfe ;  but  he 
ftated  in  excufe,  that  hiis  courfe  was  altered  on  the 
appearance  of  the  frigate  by  which  he  was  purfued 
and  taken,  as  he  had  received  orders  from  his  em- 
ployers not  to  fpeak  any  veffel  during  the  voyage. 

Sir  William  Scott. — Gentlemen,  I  will  not  trouble 
you  with  many  obfervations  upon  this  cafe,  as  it  is  fo 
entirely  involved  in  nautical  confiderations,  that  I  muft 
hope  rat^  to  derive  infprmation  from  your  experience, 
than  to  communicate  any- in  return.  The  queftion  for 
you  to  decide  is,  whether  this  fhip  was  really  going  to 
.  St.SebaJlian^s;  becaufe,if  you  (hould  be  of  opinion  that 
fuch  was  not  her  real  deftination,  I  am  afraid  the  legal 
conclufion  vrill  be,  that  the  port  of  her  real  deftiiiation. 
which  is  diifembled  in  her  papers,  is  fo  dilTembled 
becaufe  it  is  one  which  could  not  fafely  be  difclofed. 
All  the  papers,  with  the  exception  of  one,  certainly 
hold  out  a  deilipation  to  St.  Sebaftian^s  ;  but  (Vill,  as 
it  is'poffible  that  fuch  documents  may  be  fabricated^ 
the  fed  of  navigation  muft  overpower  the  refult  that 
would  arife  from  the  mere  conlideration  of  the  papers 
^     VOL.  I.  p  them- 
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Th«        themfelves.     The  objedions  which  have  in  this  cafis 

.^ L    been  made  to  the  fincerity  of  the  deftinadon,  are 

March  6rh^  founded  not  fo  much  upon  the  ^condud  of  the  fliip 
after  fhe  had  feen  the  Englijh  frigate,  which  flie  pur- 
pofely  avoided,  as  upon  her  condud  during  the  whole 
courfe  of  her  voyage,  I  am  very  well  aware,  that  the 
Atlantic  is  a  wide  fea,  and  that  in  crofling  it  a  fhip 
may  be  carried  widely  out  of  her  due  courfe ;  in  fuch 
a  voyage  variations  may  eafily  occur,  and  fuch  as  are 
perfedly  confiftent  with  a  fiur  cafe.  In  ordinary  times, 
I  prefume,  a  ftiip  proceeding  on  fuch  a  voyage  would 
make  Cape  Or/^^a/,  and  even  in  thefedift orbed  times 
Cape  Ortegal  is  a  very  defirable  point  to  make,  par« 
dcularly  with  the  wind  to  the  fouthward,  as  it  would 
bring  the  fhip  to  a  fituadon  where  (he  would  be  likely 
to  meet  with  protedion  from  the  Englijb  cruizers ;  it 
does  turn  out,  however,  that  this  fliip  is  found  very 
mucfi  to  the  northward  of  that  point  of  land.  On 
thefe  obfervadons,  gentlemen,  I  mnft  fubmit  the 
naudcal  queftion  to  your  judgment :  but  I  wifh  alfo  to 
fay  a  fc^v  words  upon  the  inftiudions  which  were 
given  to  the  mafter  by  his  employers,  direding  bim 
not  to /peak  to  any  Bridlh  cruizer.  If  thefe  diredioiit 
are  to  be  taken  in  their  full  ext^t,  as  authorizing 
the  mafters  of  American  ftilps  to  fly  from  Britijb 
cruizers,  it  is  a  pradice  which,  I  venture  to  fay,  will 
be  attended  with  very  great  inconvenience  to  American 
navigation.  It  muft  be  underftood,  that  every  com- 
miffioned  cruizer  has  an  undoubted  right  of  enquiry, 
and  it  is  not  the  arbitraiy  decrees  of  the  other  bellige^ 
rent  that  can  abrogate  it.  On  ftrid  principle,  to  dei^ 
feat  that  right  by  evafion,  might  be  as  penal  as  to 
^  refift  it  by  force,  though  it  has  not  been  fo  held  ia 
pradice ;  hut  certainly  it  is  coadud  which  is  always 

-     ta 
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^  be  viewed  with  jealoufy ,  and  cannot  be  fet  up  as  an         The 
cxcufe  advantageous  to  the  parties,  in  any  matter  re-  .,^|[][^ 
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quiring  explanation  of  their  condud.  It  has,  however,  Mmk  6ch, 
been  argued,  that  the  owners  were  juftified  in  giving 
thefe  inftrudions,  on  the  ground  that  this  was  necef- 
fary,  in  order  to  avoid  the  confequences  of  the  French 
decrees,  impofing  the  penalty  of  confifcatlon  on  neu- 
tral T.eflfels  which  have  fubmitted  to  fearch  by  Britijb 
cruizers.  But  if  neutrals  are  to  relieve  themfelves 
from  the  injuftice  of  one  belligerent  nation,  by  com- 
mitting a  fraud  upon  the  other,  they  are  virtually 
countenancing  and  giving  effe£l  to  thofe  decrees  which 
have  been  fet  up  in  oppofition  to  the  right  of  fearch 
And  therefore,  wherever  a  deviation  has  been  pro- 
duced by  circumilances  of  that  kind,  I  do  not  fay  it 
will  fubjeft  the  veflel  to  condemnation,  but  it  cer- 
tainly cannot  be  admitted  as  an  excufe  for  any  fuch 
irregularity,  fuch  inftrudions  ought  not  to  be  given ; 
not  only  do  they  operate  moft  injurioufly  to  the  inte- 
refts  of  this  country,  by  defeating  the  right  of  fearch, 
but  they  afford  alfo  a  colour  for  a  veffel  to  be  found 
cut  of  her  proper  courfe*  If  the  afi:  of  fubmitting  to 
fearch  is  to  fubjed  neutral  veffels  to  confifcation  by 
the  enemy,  the  parties  muft  look  to  that  enemy,  whofe 
the  injuftice  is,  for  redrefs  j  but  they  are  not  to  fhelter 
themfelves  by  committing  a  fraud  upon  the  undoubted 
rights  of  the  other  country* 

TVim/y-Mafters  were  clearly  of  opinion  that  this 
veflel  was  not  purfuing  her  courfe  for  Su  Sebaftian^s^ 
9nd  th«  fliip  and  cargo  were  confequently  coor 
desmedf 
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ftfpl^p^ed  S^^  l^^ttl^ni  Scott^There  can  be  no  doubt  that  the 
fn.m  th«^c*  recovery  of  this  property  at  Oporto  was  in  itfelf 
aUied  sritjfik  anJ  highly  Hieritonous,  but  It  does  not  neceflanly  follovr 

imdtfLord^-  that  the  mere  faft  of  recapture,  though  meritorious, 
/ttigtoii.--sai.     ^jji  fo^nd  a  legal  claim  of  falvaffe.     The  Court  mull 

vage  not  given  oa  o  o 

Porin^u^pro-  \^  upoTi  its  guard  againft  admitting  a  conftruftion  of 

without  diftinc-  laW,  whlch  would  lead  to  very  exte^ve  confequences ; 

ai^"«  wi^*^  and  that  too  in  a  cafe  which  certainly  prefents  itfelf 

hud  been  re-  ^  ^jje  Court  with  a  novel  afpefb ;  for  I  do  not  recol- 

landed  and       •  ,  ,  i«t  !•  tr  jr 

%1-arehoured  by  led  any  mftance  m  which  an  army,  taking  pofienion 
lultoulRi'^'  of  a  port  and  town,  has  applied  to  this  Court  for 
rfi^tuti!!^^  falvage  on  the  yeffels  within  that  port  recaptured, 
on  freight,  where  Ufually  fuch  recaptufes  have  been  the  refult  of  a 

it  is  already  in..,."'  •  r    ^  %  tj 

the  courfe  of  conjomt  opcnttion  of  the  army  and  navy.  It  does  not 
being  carried-     >^^  prefcnt  appear  in  this  cafe  in  what  manner  the  navy 

contributed  to  effeft  this  fervice;  that  is  a  matter 
which  is  not  yet  fufEciently  in  evidence;  Imay,  how- 
ever, now  exprefs  my  opinion  generally,  that  under 
poilible  circumftances  the  army  alone  might  be  con- 
fidered  as  recaptors,  and  might  be  entitled  to  fuftain 
^  a  claim  of  falvage  in  this  court  for  fervice  done  with- 
out the  co-operation  of  the  naval  force.  I  think  I 
may  confider  it  as  decided  in  fad,  that  the  French  had 
captured  thefe  ihips,  and  were  adually  in  poffeffion 
of  them ;  it  is  not  neceflary  to  fhew  that  they  had 
taken  formal  pofleflion  of  each  individual  ihip,  be- 
caufe  they  had  poiTeflion  of  the  port  itfelf;  and  the 
taking  of  that  which  contained  the  veflels  is  in  effeft 
the  fame  as  taking  bodily  poiTeflion  of  the  (hips  them- 
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felves*  It  is  Ukewife  clear  in  pomt  of  principle,  that  -nt 
it  is  not  ^eceflary  that' it  (hould  be  primarily  theiinten-  *^^*J 
tion  o(  the  captor  to  recover  the  property.  It  might  Uareh  6ts 
not  be  in  his  immediate  contemplation,  perhaps  not  *^*^ 
even  within  his  knowledge ;  and  yet,  if  the  fertice  is'  per^- 
formed,  if  the  recovery  of  the  property  is  the  immediate 
and  neceflary  refult  of  what  he  has  done,  he  wilt  be 
entitled  to  falvage.  I  am  alfo  ftrongly  inclined  to 
think,  that  thofe  parts  of  the  cargoes  which  were  re* 
landed  by  the  French  will  be  fubje£led  to  falvage,  be- 
caufe  it  was  property  taken  away  jure  betliy  and  the 
hand  of  the  enemy  was  ftill  upon  it.  I  cannot  think 
the  continuity  of  its  charader  as  cargo,  is  diflbhred  by 
the  mere  a&  of  relanding  it :  it  was  not  delivered  over 
by  the  enemy  to  the  civil  pofleflion  of  the  ihippers ;  it 
was  not  relanded  by  the  owners^  but  was  depoiited 
in  warehoufes  by  the  enemy,  as  property  feized  on 
board  thefe  veflels,  and  as  fuch  it  was  again  put  on 
board  when  it  wat  recaptured*  The  cafe  of  the 
Offier  Eem^  which  has  been  cited,  was  very  differ- 
ent ;  there  the  goods  were  relanded  by  the  owners 
themfelves,  and  had  never  been  made  prize  of  by  the 
enemy.  On  thefe  points,  therefore,  I  ihould  have 
little  doubt :  but  there  are  others  on  which  I  muft 
have  further  irtformation  before  I  can  determine  faoTis 
far  the  recovery  of  the  property,  on  the  part  of  the 
army,  can  be  confidered  as  a  recapture.  This  Court 
cannot  go  the  length  of  giving  a  falvage  intereft  in  . 
aH  cafes  in  whicfh  a  fea-port  may  happim  t^  return  to 
the  poifeffion  of  its  rightful  foveragn,  and  the  pro- 
perty lying  there  reflored  to  its  rightftil  owners  in 
confequence  of  a  fuccefsful  battle.  In  the  We/i  Indie/ 
an  attack  upon  an  ifland  may  very  property  be  con^^ 
fidered  as  a  general  and  combined  attack  on  all  the 
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ports  of  the  ifland )  the  poflefiion  of  the  iiland  and  of 
its  harbours  is  the  immediate  objed  in  contemplation ; 
but  it  cannot  be  fo  faid  of  every  battle  fought  upon 
the  Continent  of  Europe^  although  it  may  confequen. 
dally  induce  the  enemy  to  abandon  fea-port  towns  of 
which  he  had  poffeffed  himfelf.     The  French  may  be 
driven  out  of  Spain  by  a  fmgle  battle,  and  yet  in  fuch 
a  cafe  it  could  never  be  held  that  falvage  was  due  on 
all  the  {hips  in  all  thg  ports  of  Spain  ;  there  muft  'be 
fome  limitation.     The  faSs  at  prefent  are  diffJerently 
reprefented,  and  therefore  the  Court  muft  have  the 
official  account  of  the  operations  of  the  army,  in  order 
to  fee  how  the  claim  falls  within  the  limitations  by 
which  fuch  claims  ought  to  be  reftrided.     I  muft  have 
evidence  to  (hew  that  the  battle  was  fought  for  the 
redudion  of  Oporto j  and  that  the  operations  in  its 
neighboiurhood  were  fuch  as  can  be  feirly  cpnfidered  . 
as  compofing  an  attack  upon  the  place.     I  do  not 
mean  a  direct  adual  attack,  but  an  attack  dire&ed  to 
that  objed.     1  am  not  difpofed  to  fay  that  there  inuft 
be  anadual  fiege  in  order  to  fuftain  the  claim ;  that 
would  be  to  purfue  the  principle  with  a  degree  of 
pedantic  minutenefs,  in  which  the  Court  is  by  no 
means  difpofed  to  indulge.     If  the  cafe  fhould  be 
brought  within  this  flatement,  that  the  operations  of 
the  anny  were  direfted  to  that  objed,  there  would 
then  be  ground  fufficient  to  conned  the  hOi  jof  the 
battle  with  the  dired  recapture  of  the  place ;  it  can 
make  no  difference  whether  the  operation  is  direded 
againft  the  town  itfelf,  or  whether  it  is  conduded  in 
any  other  manner  calculated  to  produce  the  fame 
refult,  according  to  the  beft  judgments  of  the  perfons 
concertfed. 
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On  the  preceding  day  this  caufe  came  before  the 
Court  very  imperfedly  inftru£ted  with  any  evidence 
on  ^hich  it  could  found  a  deci/ion.  The  perfons  who 
were  examined  fpoke  with  fo  little  certainty  as  to  the 
neceffary.fafts,  that  it  was  almoft  queftionable  whe- 
ther  the  French  had  ever  taken  poffeflion  of  the  pro* 
perty,  fo  as  to  eftablifli  a  cafe  of  recapture,'  But  I 
thought  that,  under  all  the  circumftances,  there  was 
fufEcient  to  fatisfy  the  Court  that,  although  in  fome 
inftances  no  a£hial  pbfleffion  had  been  taken,  yet  that 
the  (hips  had  been  fufEciently  reduced  under  the 
bodily  pofleffion  of  the  French  army  to  entitle  them  to 
be  confidered  as  captors.  The  next  queftion  is,:i¥he* 
ther  the  property  was  retaken  from  Ihe  enemy,  and 
by  what  force ;  and  upon  this  latter  point,  I  am  forry 
tQ  fay,  the  cafe  dill  remains  in  fome  degree  of  obfcu* 
rity ;  for  there  is  no  evidence  as  to  die  part  whicl^the 
navy  took  in  the  recapture.  I  do  not  yet  find  what 
was  the  adual  contribution  of  the  navy  towards  effedt* 
ing  this  fcrvice.  Whether  they  were  adually  co-dpe- 
rating  in  blockading  the  harbour,  or  whether  the 
men  of  war  did  not  make  their  appearance  till  fome 
time  after  the  enemy  had  left  the  place,  is  not  ex- 
plained. I  cannot  take  the  general  account  that  thefe 
fhips  were  recaptured  by  the  joint  forces  of  the  army 
^and  n^vy  as  evidence  deciiive  of  the  fa^  and  therqr 
fore  the  cafe  is  left  with  tl^  imperfection  hanging  to 
it ;  that  it  may  be  a  perfedly  novel  cafe,  for  it  does 
;iot  occur  to  any  recolle6lion  that  I  can  fummon  to  mf 
own  mind,  that  there  has  been  any  claim  of  falvage 
before  this  Court  for  the  recapture  of  veffels  in  a  ma- 
jidme  port  by  the  army  alone.  All  the  cafes  that  I 
ca|)  recoiled  were  cafes  of  joint  fervice,  but  here  there 
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is  no  proof  of  co-operation,  which  is  to  be  regretted ; 
for  although  T  do  not  fee  upon  what  principle  it  can 
be  contended  univerfally,,  that  the  claim  of  the  army 
is  not  fuftainable,  it  is,  at  the  fame  time,  always 
defirable  to  relieve  a  cafe  from  the  inconvenience  of 
novelty  as  much  as  pofEble.  I  do  not  fee  why  the 
claim  of  the  army  may  not  be  eilablifhed  on  principle, 
if  it  can  be  (hewn  that  maritime  property  in  a  maritime 
town  has  been  recovered  by  its  efforts  directed  to  that 
purpofe.  Becaufe,  upon  principle,  perfons,  not  in 
any  military  capacity,  but  merely  ading  as  private 
individuals,  if  they  happened  by  any  fuccefsfiil  effort 
to  refcue  property  from  the  enemy,  would  be  entitled 
to  falvage :  and  I  do  not  fee  why  the  individuals  com- 
pofing  an  army  fhould  be  placed  in  a  worfe  (ituation. 
And,  therefore,  if  this  property  fhould  be  reftored, 
I  do  not  think  the  circumftance  of  its  being  recovered 
merely  by  a  land  force  would  be  fufficient  to  bar  the 
claim  of  falvage,  though  it  may  be  a  new  ingredient  in 
the  cafe.  At  the  fame  time,  the  Court  would  think  it 
neceffary  to  circumfcribe  the  extenfion  of  any  principle 
dependent  upon  the  operations  of  an  army,  for  tht 
extent  to  which  it  might  be  carried  is  ftartling ;  if  it 
could  be  held,  that  every  application  of  force  on  land, 
however  remote,  fhould  be  made  the  foundation  of  a 
claim  for  falvage.  Putting  the  cafe  which  I  fuggefled 
on  the  former  day,  that  Lord  Wellingtony  bv  a  gene- 
ral viftory,  fhould  difpofTels  the  enemy  of  tne  whole 
Peninfula,  and  caufe  him  to  evacuate  all  its  maritime 
towns,  it  would  furely  not  give  a  claim  of  falvage  to 
him  and  his  army  on  all  the  fhips  in  the  various  mari- 
rime  ports  of  Spain  and  Portugal^  re-occupied  in-con- 
fequence  of  fuch  viftory.  The  only  cafe,  as  it  appears 
to  me,  in  which  a  claim  could  be  fuftained,  woaM 
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be  where  a  fiege  had  afhially  taken  place/  or  at  leaft 
where  the  liberation  of  the  property  was  an  immediate 
and  .dire£b  confequence  of  military  operations,  direfbed  Mk^  pk 
in  the  Ticinity,  and  with  a  view  to  that  objed:.  It  is  not 
neceflary  that  thofe  operations  (hould  be  abfolotety  car- 
ried on  againft  the  walls  of  the  town ;  it  is  fuffident  if 
they  take  place  in  its  vicinity,  fo  as  to  have  an  immediate 
influence  upon  its  furrender,  and  to  be  evidently  con- 
aeded,  and  almoft  identified  with  the  redodion  of 
the  place.  It  may  lumpen  that  the  fame  obje£t  may 
be  better  accomplifhed  by  operadons  at  fome  little 
diftance^  and  if  accompliihed  in  that  manner,  the 
Court  would  not  undertake  to  fay  that  that  was  not  a 
ledu&ion  of  the  place.  It  would  be  a  narrowing  of 
the  principle  with  a  fort  of  pedantic  minutenefe,  incon- 
fiftent  with  liberal  juftice.  The  onus^  therefore,  which 
on  the  former  day  the  Court  threw  upon  the  army, 
was  to  ihew  tt^t  its  movements  were  identified  with 
the  redudion  of  Oporto.  The  Gazette  is  now  brought 
in,  togethier  with  the  affidavits  of  Major*General 
Murray  and  Brigadier-General  Stewart^  two  officers 
of  hi^  charader^  who , were  employed  upon  that  fer- 
vice.  As  evidence,  the  Gazette  certainly  is  not  liable 
to  obje&ion,  it  is  the  authentic  narradve  of  the  pro- 
ceedings of  the  army,  received  by  Govemm^t  firom 
Lonl  WelHnpon,  and  communicated  as  fiich  to  the 
public«  It  was  drawn  up  at  the  time  with  no  views 
to  felf-ini£reft»  and  muft  be  imderftood  to  contain  as 
aeciuate  and  difinterefted  an  account,  fleering  as 
.widely  from  any  imputation  of  improper  bias,  as  can 
well  be  icnagined.  Now,  in  the  Gazette  the  reduc- 
tiofli  of  0^n9  is  ftated,  to  be  the  immediate  objeft 
J6i  the  ibarch  frbm  Coimbrs.  Undoubtedly  ther* 
'Weie  ulterior  objefb  ia  view ;  it  was  not  at  Oforta  thst 
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tiM        the  career  of  this  army,  fuppofing  it  to  be  vidorious^ 
y>o<m w>    ^j^g  ^Q  terminate ;  but  it  was  one  of  the  primary  and 
^mdk  7th,    mod  important  bbjeds  of  its  march.     It  is  ftated,  that 
**'^        when  the  army  was  known  to  be  in  motion,  part  of 
*  the  enemy's  forces  quitted  Oporto^  and  came  out  to 
meet  the  combined  army.     Two   or  three  engage- 
ments took  place ;  the  lafl  of  which  was  fought  in 
the  immediate  vicinity  of  Oporto*    It  is  obvious,  even 
from  the  Gazette  account,  that  on  the  one  fide  and 
the  other  the  obje£t  of  that  battle  was  the  BoiTeilion  of 
'Oporto.    If  the  battle  was  not  in  urbe^  it  was  fought 
circa  urbem^  et  propter  urbem.     But  this  coziclufion  is 
greatly  fortified  by  the  teftimony  of  General  Stuart 
and  General  Murray^  who  ftate  in  their  affidavits,  as 
a  fequel  to  the  Gazette,  "  that  the  Britijh  arjny  com* 
menced  its  march  from  Coimbra  on  the  7  th  of  May^ 
for  the  purpofe  of  ofienfive  operations  againft  the 
enemy,  and,   amongft  other  things,   more*  efpe- 
cially  to  difpoflefs  and  expel  the  French  from  Oporto^ 
**  the  recapture  and  occupation  of  which  place  by  the 
^  Britijh  army  was  confidered  as  a  point  of  military 
^ V iniportance  on  the  operatjions  of  the  campaign; 
*^  that  the  Britijh  army  entered  Oporto^  and  gained 
<'  pofieffion  thereof  by.  defeating  and   driving  the 
^^  enemy  therefrom,  and  the  a6Hon  with  the  enemy 
*^  was  kept  up  and  continued  within  the  towM  of 
^^  Oporto^  and  five  guns  were  aftually  feized  and 
<c  taken  poffeffion  of  by  the  Britijh  troops  in  one  of 
^  the  principal  ftreets,  nearly  in  the  centre  of  the 
*'  tovm,    the  horles  belonging  to  the  guns,   toge* 
*<  ther  with  the  chief  part  of  their  drivers  and  at- 
<'  tendant  artillerymen,  having  been  firft  killed  and 
^*  deftroyed  by  the  Britijh.     That  Lord  Welling'^ 
^  ton-  hjivmg   appointed  Lieutenant-Colonel  Tram 
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'*  Goveftor  or  Military  Commandant  of  the  place^        The 
**  he,  without  lofs  of  time,  marched  forward  in  pur*  , 

"  fuit  of  the  enemy."  So  that  here  is  a  continuation  ^'^  7*% 
of  this  battle  in  the  very  centre  of  the  town :.  whether 
the  French  were  there  in  force  or  not,  whether  they .  ,  ' 
were  many  or  few,  it  is  clear  that  they  were  driven 
out  by  the  Britrfb  army ;  and  that  by  this  nieans  pof-  , 
feffion  was  recovered  of  thefe  Ihips  and  cargoes.  I 
obferve  that  the  difpatch  which  is  infened  in,  the 
Gazette,  bears  date  at  Oporto^  on  this  very  day,  and 
diere  certainly  can  be  no  doubt  that  the  conteft  took 
place  for  the  poffeffion  of  the  town,  and  that  its  re- 
occupation  was  the  refult  of  the  battle ;  and  therefore, 
if  the  delivery  of  thefe  veffels  was  a  confequence  of 
that  re-occupation,  the  army  has  a  right  to  be  con- 
iidered  as  falvors. — ^Whether  the  French  were  on  that 
fiune  day  driven  out  of  the  Fort  of  St.  John^  which 
commands  the  entrance  of  the  river,  or  not,  is  imma« 
terial,  becaufe  if  the  fhips  could  not  immediately  leave 
the  river,  ftill  they  were  in  a  place  of  fecurity,  and  in 
a  condition  to  be  delivered  up  to  their  qwnlers.  The 
reftraint  on  their  failing  could  only  be  of  a  temporary 
Iiature,  as  the  French  would  not  be  inclined  to  linger 
long  at  the  fort  of  SLjobn^  after  the  capture  of 
Oporto.  The  only  remaining  queftion  is.  Whether, 
the  claim  of  falvage  can  be  fuflained  for  the  property 
which  had  been  relanded  i  And  I  muft  here  adhere 
to  the  opinion  I  expreifed  on  a  former  day ;  that  the 
property  which  had  been  landed  and  warehoufed  by 
the  enemy,  where  it  remained  to  be  reclaimed  by  the 
owners  on  the  recapture  of  the  place,  and  was  again 
refumed  by  them,  and  returned  on  board  as  parts  o( 
(he  cargoes  of  thdfe  veflels^  muft  be  <:onfidered  ia 
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every  refpe£l  as  if .  it  never  had  been  fevered.  It  h 
clearly  advantageous  to  the  claimants,  that  it  fhoukl 
be  fo  confideredy  becaufe,  if  the  property  ceafed  \o  be 
a.  part  of  thefe  cargoes,  it  mail  then  have  become 
French  prpperty,  aiui  would  be  condenmed  as  prize 
to  the  captors.  In  the  cafe  of  the  Oqfttr  Eemsj  the 
property  had  been  delivered  out  for  the  purpofes  of 
civil  cuitody ;  thefe  are  goods  which  had  been  feized 
by  the  French  Jure  belli ;  they  ftill  remained  as  part  of 
thefe  cargoes,  and  I  fee  no  reafon  to  exempt  them 
from  any  obligations  to  which  the  reft  of  the  property 
is  fubjed.  As  to  the  proportion  of  falvage  which  is 
to  be  given  in  this  cafe,  I  am  of  opinion  that  it  would 
not  be  proper,  efpecially  as  it  is  a  novel  cafe,  i  to  pro* 
nounce  for  a  higher  ialvage  to  the  army  than  what  the 
legiflature  has  thought  proper  to  prefcribe  in  cafes  of 
recapture  by  the  other  branch  of  the  public  force,  and 
'  therefore,  in  the  one  cafe  as  in  the  other,  I  (hall  pro* 
nounce  for  a  falvage  of  one-eighth. 


AprS  i|th. 
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i  have  now  to  determine,  in  fa£k,  three  points,  that 
were  referved  in  difcuiling  the  queftion  of  falvage 
arifing  on  the  property  recaptured  at  Oporto*  ITie 
J!r/i  is,  whether  any  falvage  is  due  upon  the  Portu* 
gue/e  property  j  the/econd^  whether  the  falvage  is  to 
be  apportioned  upon  a  valuation  of  the  goods  taken 
after  their  arrival  here,  or  with  reference  to  the  value 
at  the  place  where  they  were  recaptured ;  and  the 
tbitd^  whether  a  falvage  is  due  on  the  freight  of  fhips 
taken  up  in  thk  country,  and  fent  to  Oporto  to  bring 
away  thefe  cargoes,  wWch  they  have  been  enabled  to 
do  by  thea€k  of  recapture.    I  tmderfJand  ihat,  m 

point 
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point  of  h&^  the  quantity  of  Portugue/e  property  that 
was  water-borne  at  die  time  when  Oporto  furrendered 
to  the  enemy,  is  very  inconfiderable,  and  confe- 
quently  there  is  but  a  very  fmall  portbn  of  Portugue/e 
intereft  before  the  Court.  But  the  queftion  is,  in 
itfelf,  of  confiderable  importance^  from  itspoilible 
application  to  other  cafes  that  may  arife,  and  therefore 
it  is  one  which  the  Court  h  bound  to  confider  with 
great  attention.  It  has  already  been  determined,  that 
all  the  property  in  the  river  Douro  had  been  in  the 
pofleifion  of  the  enemy,  and  that  it  was  recaptured  in 
confequence  of  a  battle  fought  in  the  immediate  ndgh- 
bourhood  of  Oporto^  by  the  allied  army  under  Lord 
Wellington.  It  has  alfo  been  determined,  that  the  bat- 
tle, which  was  not  remotely,  but  immediately,  con- 
ne£bed  with  the  liberation  of  the  city,  would  have  the 
fame  effed  as  a  regular  fiege,  and  that  the  property  in 
the  harbour  muii  be  coniidered  as  direftly  liberated 
by  its  fuccefsful  refulL  I  do  not  obferve  that  any 
claim  for  falvage  is  fet  up  by  the  Portugue/e  part  of 
the  allied  army,  but  that  it  is  entirely  coilfined  to  the 
Britijh  troops.  When  the  matter  was  argued,  I  ven« 
tured'  to  fuggeft  a  cafe  to  the  Counfel,  that  feemed 
proper  for  the  purpofe  of  putting  the  queftioa  in  its 
fimplefl  form^  in  order  that  it  might  afterwards  be 
feen  how  far  the  general  rule,  when  laid  down,  woul4 
be  liable  to  be  fubverted  or  modified  by  additional 
circumftances.  The  cafe  put  was  that  of  a  native 
army  refcuing  a  fea«port  town  of  its  own  cpimtry  firom 
ihe  pofieiTion  of  the  enemy.  For  inftance,  if,  by  a 
misfortune,  which  it  is  to  be  hoped  will  never  happeii, 
the  enemy  fhould  get  pofleifion  of  Londan^  and  be 
afterwards  expelled  by  a  Britijh  army,  whether  that 
army  would  be  entitled  to  a  ialvage  on  water-borne 
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life*         property  in  the  port  of  London^  recovered  by  its  tx^ 
^°"***     ertions.     I  am  of  opinion  that  it  would  not  j  the 


^prs  z^tb,  native  army  employed  by  the  State,  and  paid  by  the 
State  for  the  national  defence,  if  its.eflForts  if^ere  fuc- 
cefsful,  would  be  the  means  of  reinftating  the  Sove- 
reign in  his  rights  of  fovereignty,  and  his  fubjeds 
would  be  entitled  to  receive  thdr  property  back  as  it 
ftood  before  the  irruption  of  the  enemy.  The  ^hole 
would  revert  injianter  to  its  former  owners,  and 
though  the  gratitude  of  individuals  might  induce  them 
to  offer  fomething  as  a  voluntary  gift  to  the  army,  by 
whofe  exertions  they  had  been  fo  extenfively  bene- 
fited, yet  there  is  nothing  in  the  nature  of  the  fervice 
that  could  found  a  claim  of  falvage.  This  is  a  pqiition 
in  which  I  am  fortified  by  the  general  pradice  of 
mankind,  and  the  pradice  of  mankind  forms  one  great 
branch  of  the  law  of  nations ;  the  hiftory  of  the  world 
has  produced  no  inftance,  that  I  recoiled,  in  which 
a  claim  of  falvage  for  the  refcue  of  a  capital  dty  by  the 
native  army  has  been  made  and  allowed,  and  there- 
fore on  principle  and  on  pradice  I  am  warranted  in 
concluding  that  the  claim  would  not  be  fuftainable. 
Now  that  is  the  ftate  of  the  tranfadion  in'  its  fimpleft 
form ;  but  fuppofe  allies  to  be  co-operating  with  the 
native  army  in  the  recapture,  would  the  introdudion 
of  that  additional  drcumftance  effed  any  alteration  in 
the  application  of  the  principle  ?  The  army  coming 
as  alfies,  and  affociated  with  the  native  army,  com<* 
pofe  part  of  the  fame  body,  they  are  purfuing  the 
fame  objeds,  and  ftand  in  every  refped  on  the  fame 
fbodng,  they  would  have  the  fame  rights,  and  nothing 
more;  the  proportion  of  force  can  make  no  difference. 
.  Suppofe,  for  inftance,  one  of  the  maritime  towns  of 
this  couxitry  to  be  taken,  and  that  the  enemy  is  ex* 

lo  jpelled 
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pelled  by  a  Fortuguefe  force  a£Hng  in  conjun£Uon  with         Tke    . 
the  Brifijh  army.     I  cannot  conceive  that  fuch  an .     *°°*'*'v 
auxiliary  force,  would  poflefs  any  other  rights,  than     ^pri/xjih, 
thofe  which  attached  to  the  native  army  with  which  it        '*^^ 
was  aflfociated.    The  whole  together  muft  be  con- 
lidered  as  one  army  in  every  refpefl:  wherever  Britijb 
property  was  concerned,  and  IF  the  Britijh  army  would 
not  be  entitled  to  lalvage,  the  army  of  the  allies  could 
claim  none.     Whether  this  were  the  greater  army  or 
die  lefs.  is  of  little  moment,  as  I  do  not  think  the 
quantum  would  make  any  difference  in  the  application 
of  the  rule ;  it  would  acquire  no  more  than  what  the 
other  part  of  the  army  would  acquire,  and  therefore 
if  I  am  right  in  thefe  principles  e  converfo^  a  Britijb 
army  fent  to  Portugal  would  not  be  entitled,  for  it 
would  pofTefs  the  fame  rights  as  the  Portuguefe  army 
with  which  it  was  ading,  and  the  Portuguefe  fove- 
reignty  beng  reftored,  and  the  private  property  of       ' 
the  Portuguefe  refumed,  it  would  be  no  more  fubje£t 
to  any  demand  of  falvage  oa  the  part  of  the  allies, 
than  of  the  native  force.     It  may,  perhaps,  be  thought 
to  militate  againft  this  principle  that  I  have  pronounced 
for  falvage  on  the  Britijb  property  at  Oporto  ;  but  it 
appears  to  me  that  there  is  this  material  difHnftion^ 
that  the  liberation  of  Britijb  property  was  not  the 
immediate  objed  for  which  the  Britijb  force  was  fent 
to  Portugal^  the  recovery  of  that  by  the  Britijb  army 
was  a  mere  cafualty ;  and,  therefore,  it  is  fubjed  to 
the  &me  claim  for  falvage,  as  Britijb  property  recap* 
tured  elfewhere  by  a  Britijb  force ;  it  is  only  the  ap« 
plication  of  the  ordinary  rule  between  our  own  fub- 
je^     On  the  Portuguefe  property,  I  am,  therefore, 
of  opinion,  that  no  falvage  is  due.    The  fecond  quef- 
tion  which  I  have  to    determine  is,    whether  the 
Taluation  of  the  property  recovered,  is  to  be  taken 

here. 
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The        here,  or  at  Oport9.    And  I  confels,  duit  on  die  firft 
Pkoorw.    yjg^  Qf  ^  fubjed,  I  was  difpofed  to  hold  tbat  the 

April  X jth,  valuation  ought  to  be  made  upon  an  eftimate  of  the 
>^^  adual  value  of  the  property ,  at  the  time  when  it  Tva$ 
refcued  from  the  hands  of  the  enemy ;  but  upon  fur- 
ther con&deration  of  the  words  of  the  Ad  cf  Parlia- 
ment,  and  the  pradice  of  this  Court,  I  am  of  opinion 
that  it  is  at  the  place  of  reflitution  that  the  value  is  to 
be  fixed.  If  the  oaptors  permitted  the  mailers  of 
thefe  veflels  to  take  pofTeffioit  at  Oporto^  it  was  merely 
a  private  arrangement  for  the  accommodadon  of  the 
claimants,  but  the  adual  and  legal  reftitution  is  that 
which  the  Court  makes  when  it  pronounces  in  favour 
of  claim,  after  the.  property  has  been  brought  in  for 
adjudication.  When  that  is  done  *  according  to  the 
phrafeolpgy  of  all  the  A^s  of  Parliament,  the  cantor 
is  to  receive  one-eighth  part  of  the  true  value  of  the 
goods  fo  to  be  rejloredy  and  I  think  I  ihould  depart 
from  the  principle  which  the  claufe  of  the  ad  has  in 
view,  if  I  were  to  admit  the  application  of  a  different 
rule  in  this  cafe,  merely  becaufe  the  captors  had,  for 
mutual  convenience,  given  up  the  poffeffion  of  the 
veffels  at  Oporto^  and  had  fufiered  them  to  be  navi- 
gated home  under  the  care  of  their  crews,  ft  muft 
be  luppofed,  that  in  fuffering  them  to  go  away 
the  captors  made  only  a ,  provifional  reftitution,  fub- 
jed  to  all  rights,  and  upon  an  underffcanding  that 
the  valuation  ihould  be  afterwards  determined.  The 
introdudion  of  a  different  rule  would  be  attended 
.with  this  inconvenience^  that  the  captors  would  be 
induced  to  bring  the  veffels  *  themfelves  to  the 
port  of  reftitution^  and  to  retain  poffeffion  of  th^n, 
f  fiibjed  to  all  the  rights  which  captors  have  upon 

them,    and  with  the  probability  of  great  inconve- 
nience to  the  owners  and  their  cargoes*     At  the  fame 

time» 


HIGH  COURT  OF  ADMIRALTY. 


223 


time,  when  I  fay  that  the  true  rule  is  to  take  the  vi-        ilie 
luation  at  the  place  H)f  reftitution  it  muft  be  under-     ^^"""^^^^^ 
ftood  that  the  value  is  to  be  confidered  with  reference     Apru  13*, 
to  the  moment  of  arrival  in  port ;  for  moft  undoubt-       *^^' 
edly  the  captors  can  have  no  right  to  a  falvage  on  any 
additional  value-  which  the  cargo  may  acquire  by  the 
payment  of  duties  and   other    incidental   expences 
incurred  afterwards.     Thefe  are  adventitious  augmen- 
tations of  the  value,  which  muft  1^  dedu£led  from  the 
proportion  which  the  captor  is  to  receive    and  the 
regiftrar  and  merchants  will  attend  to  the  diftin£tion.  . 
The  laft  queftion  which  I  have  to  determine  is,  whe- 
ther any  and  what  falvage  is  due  upon  the  freights  of 
thofe  veifels  which  had  been  chartered  in  this  country 
under  an  agreement  to  proceed  to  Oporto  in  ballail, 
for  the  purpofe  of  bringing  home  thefe  cargoes  of 
wine,  and,  in  confequence   of  the  re-capture,  havjs 
been  enabled  to  carry  that  purpofe  into  effed.     Now, 
it  is  clear,  that  a  fervice  has  been  rendered  to  the 
veflels  fo  circumftanced,  and  it  is  a  fervic^  which  goes 
the  length  of  putting  them  in  a  condition  to  recover 
their  whole  frdghts,  which  depended,  entirely  upon 
their  final  arrival  here.     As  to  the  freights  of  the  vef-      • 
fels  that  were  taken  up  at  Oporto,  no  falvage  is  afked 
upon  them,  and  certainly  it  could  not  have  been  con* 
tended  that  any  would  be  due,  as  the  voyage  had  not 
commenced.     But  thefe  veffels,  which  had  gone  to 
Oporto  from  this  country  under  a  charter-party  for  one 
entire  voyage  out  and  home,  and  had  already  per- 
formed the  outward  voyage,  were  in  the  courfe  of 
earning  their  freights  at  the  time'of  capture ;  they  had 
adually  broke  ground,  as  the  phrafe  is,  and  had  en-^ 
tered  upon  that  adventure  out  of  which  their  profits 
were,  to  arife.    While  lying  m  the  harbour  of  Oporto 
vyL.  X.  Q  they 
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they  were  in  the  courfe  of  eaiiiing  their  freights ;  they 
were  in  itineri^  and  the  falvage  is  as  clearly  due  as  if 
they  had  been  captured  at  fea.  If  there  had  been  two 
diftind  voyages,  as  is  fometimes  the  cafe  in  charter* 
parties,  diftinguiihing  the  outward  from  the  homeward 
voyage,  the  cafe  would  have  alTumed  a  different  afped; 
but  where  a  fhip  goes  out  under  a  charter-party  to 
proceed  to  her  port  of  deflination  in  ballaft,  and  to 
receive  her  freight  ftnly  upon  her  return,  the  Court  is 
not  in  the  habit  of  dividing  the  falvage.  Thefe,  there* 
fore,  are  the  determinations  I  have  come  to;  firft, 
that  no  falvage  is  due  on  the  Portuguexe  property ; 
fecondly,  that  the  valuation  is  to  be  taken  at  the  port 
of  reflitution  deducts  deducendis ;  and  thirdly,  that 
where  a  fhip  goes  out  imder  a  charter-party  for  the 
voyage  out  and  home,  falvage  is  due  upon  the  whole 
freight. 


x8ia 


MADISON,  Frost. 


couBtry,  not  a 
fltound  of  con* 
dcmaation. 


Difpatekes  on     HpHIS  American  fliip  had  been  captured  on  her  for- 
nS^<Si^*fi^  a  wier  voyage  by  a  French  privateer  and  carried  into 

c^'STthe  *   Dieppe^  from  whence,  after  obtaining  her  liberation,  fhe 
tntmf,  rcfidcBt    ^as  proceeding  in  ballq/i  to  Baltimore.     The  compul- 

fion  under  which  the  veffel  went  into  the  blockaded  port 
being  fufEcient  to  exempt  her  from  the  penalties  of  a 
breach  of  the  blockade,  the  counfel  for  the  captors  now 
preiTed  for  condemnation,  on  the  ground  that  among 
the  papers  on  bdard  were  fome  difpatches  from  the 
demy's  government,  which  the  mafter  had  not  deli- 
vered up.    It  was  alfo  objeded,  that  there  were  eight 

paifengert 
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paflfengers  and  a  fnxall  quantity  of  antimony  on  board,        n« 
and  confequently  that  the  veffel  muft  be  confidered  as     ^^^^•^^' 
coming  out  with  a  cargo.  Mar.  13^, 

Judgment, 
Sir  William  Scott* — Proceedings  have  been  inftituted 
againft  this  fhip  on  various  grounds,  and,  among 
others,  on  the  ground  that  Ihe  had   failed  from  a  ^ 

blockaded  port  with  a  cargo  and  a  number  of  pafTen- 
gers  on  board }  but  it  appears,  that  the  few  articles 
which  (he  carried  do  not  deferve  the  name  of  a  cargo, 
and  the  pafTengers  are  not  of  a  defcription  to  affix  any 
hoilile  charafter  to  the  veffel  conveying  them.  The 
only  remaining  objection  to  rellitution  is,  that  the 
Ihip  was  carrying  difpafches  from  the  government  of 
the  enemy  to  America ;  and  the  queftion  is,  in  what 
manner  this  will  operate  upon  the  veflel.  The  Court* 
in  feveral  initances,  has  had  occafion  to  confider  the 
eSeOi  of  carrying  papers  of  a  public  nature,  and  ac- 
cording to  the  diiFerent  circumftances  of  the  cafes 
themfelves  Its  decifions  have  been  governed.  In  fome 
It  has  held,  that  the  conveyance  of  difpatches  for  the 
enemy  did  affix  an  hollile  charader  to  the  fhip ;  in  others, 
attended  with  circumftances  of  a  different  defcription. 
It  has  held  that  the  conveyance  of  them  was  not  of  a 
criminal  nature,^  and  that  though  the  veflel  was  juftly 
JubjeA  to  the  inconvenience  of  feizure  and  detention, 
it  was  not  liable  to  confifcatipn.  I  have  now  to  con* 
iider  to  which  of  thefe  two  claiTes  the  prefent  cafe  is  to 
^  be  afGgned.  The  papers  themfelves  had  been  tranil 
mitted  to  His  Majefty's  Government,  and  9n  applica* 
lion  has  been  made  to  the  Secretary  of  St^te  for  infor. 
mation  refpe£Ung  thdr  real  character.  The  manner 
la  which  th^  came  on  board  is  ftated  by  the  n^after, 
who  fays,  in  aa  aQdavit,  *^  that  he  received  them  from 
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The  a  perfon  who  is  employed  under  Mr.  Arm/irongj  the 
^^^*^^'  American  ambaffador  at  Paris ^  and,  that  he  underftood, 
^Hbr.  151b,  they  came  from  him/'  Certainly,  if  thefe  papers  are 
***^  really  of  a  hoftile  and  illegal  nature,  it  is  not  m  the 
power  of  the  American  ambaflador  to  &n^on  them, 
or  to  proteft  the  conveyance  of  them.  This  Court 
has  held,  in  cafes  of  convoy,  that  even  the  interpo- 
iition  of  the  fovereign  of  a  neutral  country  will  not 
take  off  the  crimmftlky  of  soi  illegal  aft ;  ftiU  lefs  can 
an  ambaflador,  afting  only  under  a  ddegated  autho- 
rity from  his  fovereign,  be  permitted  to  aflume  a  pri- 
vilege fb  injurious  to  a  belligerent  whofe  rights  it  is  his 
duty  to  refpe6t.  But  the  matter  turns  in  this  cafe  upcMi 
the  cbaraSer  of  the  papers,  as  far  as  Government  has 
thought  it  proper  to  charaderize  them.—- The  anfwer 
from  the  Secretary  of  State's  Office  is,  diat  No.  3, 
contains  a  difpatch  from  the  Danijh  Government  to 
the  Danijh  Conful-General  at  Philadelphia ;  and,  I 
think,  I  am  to  infer  hom  this  account,  negatively^ 
that  all  the  other  papers  are  of  an  innocent  nature* 
Now,  I  am  of  opink^,  that  a  communication  from 
the  Danijh  Govemmait  to  its  own  Conful  in  America^ 
does  not  neceflarily  imply  any  thing  diat  is  <^  a  nature 
hoftile  or  injurious  to  the  interefts  of  this  country.  It 
is  not  to  be  fo  prefumed ;  fuch  communications'  muft 
be  fuppofed  to  have  reference  to  the  bufinefe  of  the 
Conful-Generars  Office,  which  is  to  maintain  the 
eommercial  relations  of  Denmark  with  Amei^iea*  If 
fvteb  cemmunications  were  interdicted,  the  funCHons 
of  the  official  perfons  would  ceafe  altogether.  It  has 
heei  fidd^  that  this  commumcation  of  the  Damjb  &>- 
Venmient,  with  one  of  its  delegates  in  another  country^ 
llkrough  the  medium  of  the  American  miniiW  at  Parh^ 
la  a  matter  fa  which  the  neutral  government  is  not  at 
liberty  to  interpofe  and  carryon,  uid  that  the  neutral 
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government  is  npt  td  concert  meafures  with  the  enemy,         Th« 
for  the  purpofe  of  ailifting  in,  communications  relating  ' 

folely  to  his  own  commerce*    But  I  take  this  to  be  a     Ata^,  xjtiH 
correfpondence  in  which"  the  American  Government  is 
itfelf  interefted*     A  Danijh  Conful-General  in  Am0* 
rica^  is  not  ftationed  there  merely  for  the  purpofe  of 
Danijh   trade,    but  of  Danijh  American  trade;   his 
fimfldons  relate  to  the  jokit  commerce  in  which  the 
two  countries  are  engaged,  and  the  cafe,  therefore, 
falls  within  the  principle  which  has  been  laid  down  in 
the  cafe  of  the  Caroline^  in  regard  to  difpatches  from 
the  enemy  to  his  ambaffador  refident  in  a  neutral 
country.     In  the  trahfmiffion  of  thefe  papers  America, 
may  have  a  concern,  and  an  interefl  alfo ;  and,  there* 
fore,  the  cafe  is  not  analogous  to  thofe  in  which  neu- 
tral veffels  have  lent  their  fervices  to  convey  difpatches 
between  an  enemy's  colony  and  the  mother  country. 
Here  there  is  no  fuch  departure  from  neutrality  as  to 
fubjefl  the  veffel  to  confiJTcation ;  yet  I  cai^not  help 
obferving,  that  the  conveyance  of  paperis  of  tnis  de-* 
fcription  for  the  enemy,  by  American  veffels,  is  a 
prafHce  of  which  they  would  do  well,  for  various  rea. 
fons  affeCUng  their  own  fafety  and  convenience,  to  be 
more  abftemious  in  the  indulgence  than  the  obfetvatioa 
of  this  Court  enables  it  to  fay  they  are.    In  this  cafe 
ihe  favourable  prefumption  arifing  from  the  papers  is 
ftrengthened  by  the  charafter  of  the  perfon  from  . 
whoni  diey  were  received  j  for  it  is  a  prefumptign^ 
which  I  am  bound  to  maintain,  that  as  the  neutral 
xnafter  received  thefe  difpatches  from  the  hands  pf  the  . 
American  minifter,  there  is  in  that  circumftance  a 
^guarantee  of  the  innocence  of  his  conduft.    TTiis  cafe 
h  cFearly  not  of  a  nature  to  call  for  ferious  judicial 
animadverfion,  and  I  fhall^  therefore,  r^fiore  the  jflbip^ 
givixlg  the  captors  theiJr  expences. 
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^  ezpeft,  be  communicated  to  you.  I  truft  my  coa^- 
^'  dud  will  be  approved  of  by  his  Ejccellency,  and 
that  he  will  pl^e  explain  himfelf,  both  with  regard 
thereto  as  aUb  refpeding  the  contents  of  my  letter 
^^  to  the  Marfhal  Daandels.  The  fureft  mode  of  cor- 
*^  refpondence^  is  by  way  o[  England,  or  Paris  through 
^^  the  channel  of  the  Lhacb  Miniiler,  as  the  Ammcmt 
**  Mini/ier  will  n$t  refufe  to  inclofie  for  him  a  letter 
^^  to  me  in  bis  dijpatcbes**  This,  I  hope,  is  raflily 
and  injurioufly  (aid ;  the  Court  cannot  faring  itfelf  to 
believe,  that  the  accredited  minifter  of  a  country  in 
amity  with  this  would  io  far  lend  himfelf  to  the  pur« 
pofes  <^  the  enemy  as  to  be  the  private  inftrument  of 
conveying  the  dilpatches  of  the  demy's  government 
to  their  agent*  The  pa^rs  in  question  come  from  a 
perf^n  who  feems  to  be  invefted  with  fonokething  of  a 
public  charader,  though  of  a  peculiar  kittd>  and  they 
are  upon  public  bufmefs,  but  I  do  not  knqw  whether 
diey  come  ftridly  within  the  definition  of  difpatches. 
The  writer  of  them  had  been  fent  to  America  from 
ffatavia  by  the  Governor,  to  beat  up  for  volunteers 
among  the  American  merchants,  in  the  hope  of 
ipducing  them  to  embari^  themfelves  in  the  trade  of 
that  fettlement.  How  far  he  had  been  acknowledged 
by  the  Am^ican  Government  does  not  appear ;  from 
the  contents  of  the  papers  themfelves  he  feems  to  have 
been  ilarioned  in  Amfrica^  not  by  the  Govenunent  of 
Jiolland,  but  by  the  Dtaeb  Governor  of  Batavia^ 
ifiither  as  a  commercial  agent  to  drive  a  bargain  with 
individuals,  and  to  induce  them  to  join  in  tbefe  fpecu* 
bdons  for  the  relief  of  the  Baiavian  tiade,  ifaan  for 
any  purpofes  of  a  more  diplomatic  mature.  Hia  com- 
quAoii  vas  Aich,  that  it  m%ht  «xift  withopt  his  bang 
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acknowledged  as  a  public  accredited  minifter  by  the.       the 
American  Govenunent^  and  therefore  the  claimant  is,      ^"'^ 


perhaps,  entitled  to  the  benefit  of  the  diiUn£tion  which  Mar,  sx\ 
has  been,  taken,  that  thefe  papers^  though  mifchievous 
in  their  own  nature,  proceed  from  a  perfon  who  is  not 
clothed  with  any  public  official  chara£ler.  'fhey  came 
to  the  hands  of  this  American  mafter  among  a  variety 
of  other  letters  from  private  perfons :  they  were  Con- 
cealed in  an  envelope,  addre&d  to  a  private  perfon, 
and  w«f  e  taken  on  board  in  a  neutral  country :  thefe 
are  circumftances  which  would  rather  induce  the  C^urt 
to  confider  this  cafe  as  excepted  firom  the  general  rule, 
which  does  not  pennit  a  neutral  mafter,  carrying  dif^ 
patches  for  the  enemy,  to  flieker  himfelf  under  the 
plea  of  ignorance*  In  the  prefent  inftance  the  Ame-^ 
rican  mailer  denies  all  knc^wledge  of  the  raotents  of 
thefe  papers,  and  the  benefit  of  that  denial  will  extend 
t»  the  cargo ;  it  is  not^  therefore^  a  cafe  in  whidi  the 
pcqpcrty  is  to  be  eonfifcated,  although  in  this,  as  in 
every  other  infbance  in  which  the  enemy's  difpatchet 
2fe  found  on  board  a  veflel^  he  has  juftly  fubjeded 
himfelf  to  all  the  iaconvtnk&cieB  of  feiaure  and  de- 
tention, and  to  all  the  expences  of  thofe  jadkial 
w%uirie3  which  diey  have  occafioned. 
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Ajr«  4di.  CONSTANTIA  HARLESSEN,  Knddson, 

Judgment. 
2^*!^^   CIR  Wiiliam  Scott.-— The  queftion  in  thk  cafe  is, 
MiMiiafium         whether  the  owners  of  the  cargo  are  entitled  to 

freight  decreed  c  t 

M  the  crown  dedud  from  the  freight  which  had  been  formerly 
S^f^'^to;  decreed  to  the  Dani/h  mafter,  and  is  now  claimed  by 
•"^Jj^  thfi  Crown,  a  fum  of  money  advanced  to  him  und^ 
voyage.  the  following  circumftances :    It  sqipears  that   the 

mafter,  who  had  failed  from  Salon^  in  Spain  j  with  a 
cargo  of  brandy,  for  Varely  overihot  the  Tadbe^  and 
eot  into  Arendably  the  port  of  his  owner,  in  Nor- 
way ^  under  fome  plea  of  diftrefs ;  he  there  caufed 
the  cargo  to  be  landed,  and  the  (hip  repaired,  at  a 
confiderable  expence,  and  wrote  to  the  coniignees  of 
the  cargo,  ftating  that  a  general  average  had  been, 
incurred  by  damage  at  fea,  which  would  reduce  him 
to  the  neceffity  of  taking  up  monies  upon  bottomree  to 
enable  hUn  to  proceed  on  the  voyage.  The  con* 
iigxiee3,  who,  I  fuppofe,  law  no  other  means  of  fad- 
litadng  the  paflage  of  thor  cargo,  finding  that  the 
money  required  by  the  mailer  was  lefs  than  his  freight 
would  amount  to,  authorized  him  to  draw  for  the 
amount  on  Mr,  Hqckmeyer^  of  Hamburgh^  This  was 
4one  upon  a  ufage  which,  from  the  neceffity  of  the 
cafe,  I  fiiould  haye  fuppofed  to  be  cuftomary  among 
merchants,  evea  if  it  had  not  been  certified  by  affida^ 
vie.  The  nature  of  the  advance  is  ^  little  indeter* 
minate  at  the  time  when  it  is  made,  as  it  cannot  then 
be  afcertained  whether  or  not  any  average  is  due, 
and  as  freight  is  not  mmed  until  the  concluiion  of  the 
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voyage,  the  final  fettfement  is  very  properly  referred  .  Tii« 
to  that  period ;  becaufe,  if  it  ihall  turn  out  that  no  hahlsmui. 
average  was  due,  or  at  leaft  not  to  the  extent  of  the 
money  advanced,  then  dther  the  whole  or  part  is  de- 
du&ed>from  the  freight  on  the  arrival  of  the  yeffeU  It 
is  perfectly  underftood  that  the  advance  is  made  by  the 
merchant  looking  to  thd  freight,  as  his  fecurity  for  this 
money,  let  the  cafe  turn  out  as  it  may ;  if  average 
is  due,  it  is-  imderftood  that  it  ihall  be  confidered  as 
advanced  for  that  purpofe ;  if  not^  that  the  money^ 
ihall  be  tiken  as  an  advance  of  freight.  In  the  pre-^ 
fent  cafe  the  ihip,  before  ihe  was  diveiled  of  her  neu- 
tral charader^  had  been  Raptured  and  brought  to 
Tarmoutb ;  and  freight  was  decreed  to  the  Dai^/h 
mafter  by  this  Court.  But  before  the  departure  of  the 
veffel  Danijb  hoililities  broke  out,  and  the  ihip  was^ 
again  feized  and  condemned  to  the  Crown,  which 
j^hen  fucceeiied  to  all  the  rights  of  the  Danijh  mailer 
againit  the  cargo,  and  to  all  the  obligations  to  which 
he  had  fubjed^  himfelf,  fo  far  as  they  arife  out  of 
that  identical  tranfadion  upon  which  his  claim  againit 
the  cargo  is  foiai)ided«  Thsae  may  be  ether  rights  and 
obligaooQs  arifrng  out  of  fbreign  and  remote  tranf- 
a£Uons  with  which  the  Crown  is  not  affeded  ;rand 
upon  thi$  principle  bottomree  bonds  have  be^n  dif- 
allowed,  either  becaufe  they  do  not  arife  out  of  the 
individual  tranfaftion,  or,  if  they  do,  becaufe  the 
obligadon  is  contraded^  with  third  perfons,  and  not 
between  the  owner  of  the  ihip  and  cargo.  But  the 
Crown  is  bound  to  take  cum  onere^  though  not  cum 
$ner€  umverfali ;  and  as  the  owners  of  the  ihip  and 
cargo  were  ^titled  to  fet  off  fagainil  e^ch  othet  all 
deductions  arifmg  out  of  this  inunediate  tranfa&ion, 
the  CrowHi  which  fucceeds  to  the  rights  of  the  neutral 
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mailer  exa£lly  in  that  proportioii  in  which  ie  would 
have  pofiefled  them,  in  accepting  thofe  rights  is  bound 
to  make  fuch  deductions  as  the  Danijb  mafter  would 
have  allowed  if  he  had  continued  neutral.  Then^ 
vAxdt  was  the  condition  of  the  neutral  mafter,  in  ccnit* 
mon  juftice  and  by  the  law  merchant,  as  it  has  been 
certified  to  the  Court?  The  merchant,  who  had 
advanced  this  money  under  an  uncertainty  whether  it 
was  ultimately  to  be  coniidered  as  average  or  freight, 
had  a  right  to  confider  it  as  an  advance  of  freight, 
asibon  as  it  became  certain  by  the  event  that, no 
average  was  due.  The  right  of  making  the  deduc- 
tion could  never  have  been  made  a  queftion  betweea 
the  mafter  and  the  owner  of  the  cargo ;  and  the  voyage 
being  now  terminated,  by  capture,  as  entirely  as  if^ 
the  ihip  had  arrived  at  Varel^  the  Crown  can  claim  no 
ez;emption  from  obferving  die  fame  omdud.  Where 
the  Crown  takes  to  itfelf  the  rights  of  cme*of  the  par- 
tiesagainft  the  other,  lb  fkr  as  they  arife  out  of  the 
individual  tran&£don,  I  am  of  op]m<Mi,  that  jt  is  to 
the  fame  extent  bound  by  the  obUgationsof  that  party 
towards  the  other,  and  therefore,  without  breaking 
in  upon  the  principle  that  the  Crown  is  not  to  regard 
latent  remote  claims  of  third  parties,  arifing  on  foreign 
tranfa£tions,  I  fliaU  allow  the  money  which  had  been 
advanced  to  be  dedvQsd  from  the  freight. 
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LADT  ANN,  WakdzLu  m^  s* 

Judgment. 
CIR  William  Scott.^Thk  qu^on  arifes  dn  the  ad-  obje^kiitocfat 

miffion  of  a  defeniive  allegation  offered  on  the  ^^S^u 
part  of  the  owners  of  this  veflel,  m  oppofition  to  a  Jjf£J^  ^  * 
demand  of  wages  by  a  mariner.  The  objection  which 
has  been  taken  is^  that  the  mafter  is  not  a  competent 
witnefs,  and  confequently  that  the  owners  are  not  at 
liberty  to  plead  the  letters  which  they  received  fironi 
him,  dating  the  arrival  of  the  ihip  in  the  Wefi  LuHiip 
and  the  defertion  of  the  party  who  brings  this  fiiit. 
But  I.  am  not  aware  of  any  general  obje&ion  to  ti|e 
competency  of  the  mafter  of  a  veflel  as  a  witnels  iir  a 
fuit  for  wages.  The  maiinar  has  his  eledion  whedier 
he  will  proceed  againft  the  owners,  the  mafter,  or  4)e 
ihip ;  and  ill  this  cafe  die  proceedings  being  inftitutad 
againft  the  owners,  the  mafter  has  no  itpmediite  inty* 
reft  in  the  fuit,  and  therefore  is  not  an  mconpefieBt 
witnefs  by  any  rule  with  which  I  am  acquainted, 
though  it  may  certainly  be  neceflary  to  watch  his  tef» 
lifaony  with  jealoufy,  ashis  conduft  may  coaftitute  a 
material  part  of  the  adverfe  cafe* 
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JMiwStii.  FORTUNA,  Brasch. 

BbneachofAft     ^T^HIS  was  the  cafc  of  a  Hamburgh  fhip  which  was. 

nftiiaiBs  tr^e  captured  on  a  voyage  firoixi  that  port  to  Heligelandj 

•  **^        with  a  cargo  of  mifcelianeous  articles,  and  proceeded 

'     againfl  for  a  breach  of  the  Order  in  Coulicil  of  the 

31ft  May  L809,  ^y  vhich  ^6  trade  to  Heligoland  is 

confined  to  Britijh  fhips. 

On  behalf  of  the  Claimants  it  was  contended — That 
'  the  fliip  and  cargo  were  protefted  by  a  Britijh  licence, 
which  was  in  the  poffeflion  of  the  ffiipper,  who  was 
not  on  board,  permitting  a  vefTel,  bearing  any  flag 
except  the  French,  to  proceed  with  a  cargo  from 
Norden^  paffing  Eaftward  of  the  ifland  of  Jutjly  or 
irom  Heligoland,  or  any  port  eaftward  of  the  ifland  of 
Jui^y  as  fer  as  the  river  Eyder^  inclufivc,  to  any  port 
of  this  kingdom  North  of  Dover.  Subfequeiitly  to 
the  capture  the  licence  was  endorfed  for  this  veifel  by 
the  Ihipper. 

Judgment. 
Sir  William  Sw//.— This  is  a  queflion  refpeding  the 
importation  of  goods  from  Hamburgh  to  Heligoland. 
The  ifland,  I  obferve,  is  not  defcribed  in  the  Order 
in  Coundl  as  a  part  of  the  dominions  of  His  Maje/iy^ 
tmt  18^  fpoken  of  only  as  being  now  in  His  Majeily's 
pofleffion;  and  therefore  it  does  not  ftand  on  the 
^footing  of  a  colony  or  an  eftablifhed  fettlement.  This 
Order  in  Council  is  of  a  nature  peculiar  to  the  cir* 
comftances  of  the  place }  its  provifions  are  not  matter 

of 
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of  municipal  regulation,  but  rather  of  tnilitary  and 


temporary  dire&ion^  prefcribing  whiat  the  commerce    ^^*'^"**' 
of  the  place  ihall  be,  and  the  manner  in  which  it  is  to     jmi^  m^ 
be  approached.  -  Now,  it  certainly  muft  have  been       *^'** 
intended  that  the  Order  fhould  be  operative ;  and  how 
it  is  to  be  carried  into  effect  without  the  application 
of  the  authority  of  this*Court,  I  do  not  fee.     The  ' 

jurifdidion  of  the  Court  of  Exchequer  would  not, 
I  prefume,  extend  to  a  port  fo  conilituted ;  all  that 
could  be  done  without  the  ailiftance  of  the  Prize 
Court  would  be,  to  prevent  the  landing  of  goods,  by 
means  of  cuftom-houfe  oiHcers,  if  any  are  ftationed 
there^  which  I  can  hardly  fuppofc  to  h^  the  cafe  i  but 
as  to  goods  already  brought  on.  v  ihore,  they  might, 
perhaps,  be  fecure.  I  cannot,  theriefore,  but  think, 
that  it  was  intended  by  His  Majefty's  Govemmeixt  that 
it  fhould  lie  with  this  Court  to  give  effed  to  the  Order, 
and  I  am  fortified  in  this  opinion  by  the  words  of  the  ^ 
liSt  claufe,  in  which  ^^  the  Lords  of  the  Admiralty, 
**  conjointly;  with  the  Lords  of , the  Treafory,  are 
"  required  to  give  the  necefTary  directions  herein.** 
The  provifions  of  the  Order  are  exceedingly  fbong : 
**  no  foreign  veffel  (except  as  before  excepted)  fhall 
^'  enter  into  the  port,  harbour,  or  road,  lying  be« 
*'  tween  the  Ifland  of  Heligoland  and  Sandy  IJlandj 
*'  and  the  fhoals  of  the  faid  ifland,  refpe£tively,  and 
^  commonly  called  or  known  by  the  names  of  the 
*  Nhrtb  Haven  and  the  South  Haven,  under  any  pre* 
*^  tence  whatever/*  Thefe  are  very  unlrroited  ex» 
prefOons  undoubtedly ;  but  it  goes  on  to  provide  that 
^*  no  goods,  wares,  or  merchandize  whatfoever,  fhall 
^^  be  in  any  manner  put  on  fhore.  in  any  part  of  the 
<<  fidd  Ifland  of  Heligolandy  from  any  fuch  foreign 
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^  veffel,  or  carried  from  the  fliore  of  fuch  iflaad  to 
^  any  iiich  foreign  veflel,  or  m  any  maimer  tranfhip* 
^  ped  from  any  fuch  foreign  yeflel  into  any  veflel 
^^  laymg  in  the  faid  harbour,  port,  or  road ;  or  from 
^  any  yefiel  lymg  in  the  fsud  harbour,  port,  or  road, 
•*  into  any  fuch  foreign  veflel."  Nothing  can  be 
more  clear  than  that,  under  this  Order,  it  is  not  law-> 
ful  for  foreign  vefiels  to  go  to  Heligoland  and  tranfhip 
iheir  cargoes,  even  imo  Britijb  (hips ;  it  is  mtended 
to  exclude  all  accefs  of  foregn  vefTds,  unlefs  they 
come  there  under  ISs  Majefty's  fpecial  licence,  or  in 
baUaft.  Words  cannot  be  more  imperative  than  thefe^ 
if  tUs  Court  is  the  organ  which  is  to  carry  the  Order 
into  execution.  I  feel  great  difBculty  in  faying  that 
there  is  any  thing  in  die  licence  which  was  not  on 
board  this  veflel  that  can  i»t>te£l  the  cafe,  I  fliould  be 
extremely  glad  to  relieve  the  parties,  if  it  were  poffible, 
but  I  do  not  foe  how  I  can  efcape  out  of  the  obligations 

the  Order  in  Council  impofes  on  me.*-*SUp  and 

condemned. 


High  court  of  admiralty*  33^ 


COURTNEY,  English;  JWiya^* 

iZto, 

(Iiubnce  Court.) 

THIS  wae  a  queftion  arifinff  on  the  admiffion  of  a  ^vet-4iA  m 
*■  ^  '  behalf  of  Ame^ 

'  libel  offered  on  behalf  of  the  mate  and  a  feaman  ncan  feamea 

belonging  to  this  ihip,  in  a  fuit  ibr  fubtiadioi}  of  ^n'^'^^^^i^ 
wages  i  a  claim  being  made  by  them  upon  the  mafter^  ^'p* 
under  an  aft  of  tlie  American  Congrefe,  for  three 
months  pay  over  and  above  the  wages  due  to  them,' 
in  confequence  of  their  being  difcharged  in  this  coun- 
try.  The  libel  pleaded  the  rate  of  wages  and  the 
terms  of  the  voyage  in  the  ufual  manner,  and  alfo  the 
following  extrad  from  an  A£t  of  Congrefs,  bearing  date 
ft  8  th  February  1 803,  which  was  printed  at  the  back  of 
the  mariner's  contraft,  intituled,  An  A61  fupplementary 
to  the  ASl  concerning  Confuls  and  Vice  Confuls^  and  for  the 
Prote^ion  of  American  feamen.  "  And  be  it  furthei" 
^  enafted,  That  whenever  a  fhip  or  veffeL  belonging  to 
**  a  citizen  of  the  United  States,  (hall  be  fold  in  a  fo* 
*^  reign  country  and  her  company  difcharged,  or  when 
^  a  feaman  or  marmer,  a  citizen  of  the  United  States^ 
*'  ihall,  with  his  own  confent,  be  difcharged  in  a  foreign 
^^  country,  it  fhall  be  the  duty  of  the  mafter  or  com- 
**  mander  to  pay  the  Conful,  Vice-Conful,  Commercial  , 
**  Agent,  or  Vice-Commercial  Agent,  for  every  feaman 
**  or  mariner  fo  difcharged,  three  months  pay  over  and 
*^  above  the  wages  which  may  then  be  due  to  fuch 
^^  mariner  or  feaman  j  two  thirds  thereof  to  be  paid"  ^ 
**  by  fuch  Conful  or  Commercial  Agent  to  each  fea« 
^^  man  or  mariner,  fo  difcharged,  upon  his  engage* 
•*  ment  on  board  of  dpy  veffel  to  return  to  the  United 
VOL.  !♦     ^  R  •*  States^ 
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Tha         •^  States,  and  the  other  remaming  third  to  be  retained 
'    "  by  him  for  the  purpofe  of  creating  a  fiind  for  the 
Uay^%s^     ^^f  payment  of  the  paJSTages  of  featnen  or  mariners^ 

citizens  of  the  United  States,  who  may  be  defirous 
of  returning  to  the  United  States,  and  for  the 
^  maintenance  oi  American  feamen  who  may  be  defti- 
^  tute  and  be  in  fuch  foreign  port.'*  The  libel  then 
went  on  to  plead,  that  by  a  circular  Order  to  Confuls 
of  the  United  States  it  was  directed,  that  '^  all  inci* 
*^  dents  of  a  nature  calling  for  judicial  redrefs  muft 
<'  be  fubmitted  to  the  local  authorities.''  The  libel 
concluded  with  praying  the  Court  to  declare  the 
monthly  wages  to  be  due  and  payable^  and  atfo  to 
decree  three  months  advance  pay,  over  and  above  the 
faid  wages,  to  be  paid  to  William  Lyman  Efquire,  Con- 
ful  General  of  the  United  States,  refident  in  London^ 
to  be  by  him  applied  purfuant  to  the  faid  A&,  of 
Congrefe. 

JUBGMEMT. 

Sir  William  Scott.-^Thk  k  the  firft  cafe  of  the  kind 

'  which  has  been  brought  to  the  notice  of  the  Court, 

and  I  certainly  feel  great  difficulty  refpeding  the 

admiflion  of  the  libel.    We  know  the  language  which 

has  been  occailonally  held  in  the  Courts  of  Com« 

men  Law  with  refped  ^to  the  jurifdi&ion  which  thir 

Court  exercifes  in  cafes  of  marinefs'  wages.    Suits  for 

wages,  due  to  mariners  of  our  own  country,  have  been 

ftid  to  be  entertained  by  the-Court  of  Admiralty,  more 

from  a  kind  of  toleration  founded  upon  the  general 

convenience  of  the  pradice,  than  by  any  di.ed  jurifdic* 

'  tion  properly  belonging  to  it,  although  the  exercife  of 

*  fuch  a  jurifdidion  has  eidfted  from  the  firft  eftahlifii* 

ment  of  fuch  a  Court.    In  various  inftances^  in  order 
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to  prevent  a  failure  of  juftice,  this  Court  has  gone  a  The 
ftep  further^  and  as  wages  are  due  by  the  general  ^" 
maritime  law,  however  modified  by  the  particular  May^s^h, 
regulations  of  different  countri^,  it  has,  with  the 
confent  of  the  accredited  agent  of  their  own  Govern* 
ment,  entertained  proceedings  for  wages  at  the  fuit  of 
foreign  feamen,  againfl  foreign  Veffels  in  which  they 
have  ferved,  fuch  veflels  being  in  the  ports  of  tMs 
kingdom.  But  here  the  other  part  of  the  claim 
does  not  arife  out  of  the  general  maritime  law,  but 
merely  out  of  a  municipal  law  of  the  United  States ; 
and  I  fhould  find  great  difHculty  in  confidering  this 
recital  of  the  a£k  of  Congreis  as  any  parL  of  the  con« 
trad,  as  it  is  only  printed  on  the  back  of  the  inftru- 
ment,  and  is  not  at  all  referred  to  therein.— Court 
took  dmeu 

On  a/ubfequent  day  the  Court  faid^^^VTith  refped  to 
the  wages,  I  am  fo  fax  willing  to  entertain  the  fuit  with 
the  confent  of  the  reprefentathre  of  the  United  States  ; 
but  I  do  not  think  I  have  jurifdidion  to  enforce  a  mu-^ 
nicipal  regulation  of  that  country :  had  I  that  power,  I 
fliould  be  glad  to  do  it  in  the  prefent  inftance ;  but  I 
think  the  probable  effed  of  this  Court  entertaining  it 
in  its  prefent  form  would  be  a  prohibition.  At  the 
fame  time,  it  appears  to  me,  that  if  the  regxilation  were 
embodied  in  the  contrad,  fo  as  to  compofe  a  part  of 
it,  the  Court  might  be  impowered,  in  that  cafe,  to  carry 
it  into  fiill  effed  as  an  article  of  the  contrad  between 
the  parties^ 
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^  54.  JOHAN  AND  SIEGMUND,  Niegbe. 

(Inilance  Court.) 

rf!Sn^^  npHIS  Tfras  the  cafe  of  a  Hamburgh  fhip  which  fiacf 
vo^t  ^e  tst  ^^^  arrcfted  in  the  port  of  PfymQutfo  at  the  fuit 
«t  a  faieisii  fliip.  |jf  Q.  F.  Grant^  of  London^  merchant,  as  the  lawful 

attorney  of  C.  Sforzelt  and  others,  all  of  Hamburgh^ 
and  defcribed  as  the  owners  of  fifteen  fixteenth  fiiares 
of  the  fhip  in  a  canfe  of  pofTeilion  againft  the  mafler» 
alfo  of  Hamiftrgby  and  owner  of  the  remaining  fix« 
tcenth  part.  . 

Judgment. 
Sir  William  Scott. — TTiis  is  a  caufe  of  pofleilion,  at 
the  fuit  of  a  number  of  perfons,  who  hold  fifteen  fix* 
teenth  fhares  of  this  veffel,  againfl  the  matter,  who  is 
the  owner  of  the  remaining  fixteenth.  If  this  were  a 
Britijb  fhip,  there  can  be  no  doubt  that,  by  the  prac- 
tice of  this  Court,  it  would,  upon  the  application  of  a 
majority  of  the  parties  interefted,  proceed  to  difpoflefs 
the  matter,  though  a  part  owner,  without  minutely 
confidering  the  merits  or  demerits  of  his  condud. 
But  I  do  not  know  of  any  inftance  in  which  the 
Court  of  Admiralty  has  entertained  a  fuit  of  this 
nature,  in  the  cafe  of  a  foreign  fhip.  The  Court, 
with  the  confent  of  the  parties  and  of  the  accredited 
agent  of  the  country  to  which  they  belong,  certainly 
does  hold  plea  of  caufes  between  foreigners,  arifing  oa 
the  jus  gentium ;  but  this,^I  think,  is"^  a  cafe  which 
cannot  be  fo  confidered,  becaufe  whatever  may  have 
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been  the  general  J'ule  under  the  old  dvU  law  in  cafes        tii« 
,of  pofTeiHon,  it  has  been  varioufly  modified  by  the    bi&oMUMo. 
municipal  law  of  different  coimtries ;  and,  therefoHre,  ""T      T^ 
by  entertaining  this  fuit,  I  might  deprive  ihe  parties       utm. 
of  thofe  rights  to  which  they  are  entitled  by  the  law 
of  their  own  country,  as  adminiflered  in  thofe  CoUrts  '\ 

m 

to  which  they  are  direftly  and  properly  amenable. 
By  the  law  of  this,  country,  as  underftood  and  ap- 
plied by  this  Court,  the  majority  of  owners  are 
entitled  to  the  poflelHon;    it  is  not  fo  by  the  law 
cf  fome  other '  countries ;  what  may  be  the  law  of 
Hamburgh  I  cannot  tell  j  but  I  might  be  guilty  of 
great  injuftice  if  I  were  to  take  upon  myfelf  to  apply 
the  local  regulations  of  this  country  to  the  cafe  of  a 
Hamburgh  Ihip.     By  the  law  of  Hamburgh,  the  mailer 
may  have  a  paramount  right,  as  owner  in  pofTeffion, 
or  be  may  have  a  right  to  retain  the  poffeflion  as  a 
fecurity  for  his  w^ges,  or  for  the  payment  of  accounts 
out-ftanding  between  him  and  the  other  owners ;  in 
ihort,  there  may  be  the  greateft  diverfity  in  the  law  of 
different  countries  upon  thi$  liibjeQ:.     I  am  very 
fenfibje  that  great  inconvenience  may  arife  to  the 
owners  of  foreign  veffels  from  the  want  of  a  competent 
jurifdifUon  in  the  country  where  the  ihip  happens  tp 
be ;  the  mafter  may  be  roving  about  from  the  port 
of  one  country  to  another,  and  it  may  be  eactremelv 
difficult  for  the  reft  of  the  owners  to  purfue  him  with 
'effeft  by  any  procefe  that  the  Court?   of  his  owii 
country  can  fumifli.    It  is  difficult  to  fuggeft  the 
remedy  in  fuch  a  cafe,  but  I  am  of  opinion  that  the 
j^efeGt  cannot  l^e  fupplied  by  this  Court,  as  the  right 
of  poffefHon  has  n^it  been  left  to  depend  upon  the 
general  maritime  Law  of  Nations,  but  has  been  var}* 
^oully  fetrfed  in  the  difierent  maritime  codes  of  di^e* 
tent  countriesv 
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jKMjtii,  CORNELIA,  Roosv^ 

xSzo. 

(Formerly  theNAUTiLU3  of  Sunderland.) 

priMVefle^faie  'T^HIS  Aip,  undcr  J^n^^»  colours,  was  captured  0n 
wndex  a  fentcncc  a  voyagc  from  Boulogne  to  Fiur^Z  in  balLift,  with 

If^trXS  ^  -^'"'^i^  )xc&iQt  on  boird,  and  carried  into  the  port 

owner  divefted.      ^f  £)^^r. 

The  prefent  queftion  arofe  on  a  claum  for  reftitution 
on  falvage  given  on  behalf  of  Thomas  Nichol/on  ot 
Bijhopfwearmouth  as  the  former  Britijb  owner ;  the 
veffel  having  been  feized  by  the  enemy  upon  the  com* 
mencement  of  hoflilities, 

JUDGM£KT« 

Sir  William  ScotL-^l  think  there  it  little  doubt 
that  the  fliip  did  originally  belong  to  thefe  Britijb 
claimants ;  but  the  queftion  1$,  whether  under  all  the 
circumftances  of  tho^cafe,  they  are  entitled  to  reftitu« 
tion.  If  at  the  time  when  this  veflel  was  taken  it  was 
clearly  in  the  ppfleflion  of  the  enemy,  they  would 
have  a  right  to  receive  their  property  again,  whether 
there  had  )>een  a  fentence  of  condemnation  or  not ; 
becaufe  fuch  fentence  operates  nothing  againft  the 
rights  of  the  Britijb  owner.  '  But  if,  under  the  au*«. 
thority  of  a  fentence  in  the  enemy'^  Court  of  Prize, 
there  has  been  a  fale  of  the  veiTel  to  a  neutral,  that 
fale,  which  transfers  the  property  to  the  neutral  pur* 
chafer,  will  bar  the  claim  of  the  original  Britijb 
owners  againft  the  neutral  holder.  This  ihip,  I  ob- 
ferve,  was  feized  in  the  harbour  of  B^utogne  upon  the 

breakixir 


V.    . 


HIGH  COURT  OF  ADMIRALTT. 

farealdng  out  of  the  war,  and  there  can  be  very  little 
doubt  that,  prior  to  the  fale,  a  fentence  of  condemna- 
tion had  ps^ied ;  the  law  is  not  at  ^y  time  forward 
to  prefume  any  unneceflary  departure- from  eftabliflied. 
modes  of  proceedmg ;  and  in  this  inftance  the  pre- 
fumption  is  (Irengthened  by  the  length  of  time  dur- 
ing which  the  veflel  lay  in  the  enemy's  port.  A  fen^ 
tence  of  condemnation  was  found  on  board  the  vefiel, 
which  has  been  exhibited,  but  it  turns  out  that  it 
refers  to  a  (hip  called  the  Adelaide  of  Quebec ;  whereas 
this  (hip  is  called  the  Nautilus  of  Shields.  No  doubt 
this  is  a  ftartling  drcumftance,  but  I  cannot  under, 
take  to  fay,  that  if  it  were  poffible  to  get  at  the  whole 
of  the  hiflory  of  the  veflel,  the  drcumftance  •  might 
not  be  fatisfadorily  accounted  for.  Taking  it,  there- 
fore, on  the  prefumption  that  a  fentence  of  condem- 
nation has  pafled,  is  there  any  fuf&cient  evidence  of 
the  fad  of  transfer  ?  I  think  the  circumflances  are 
fuch  as  would  very  muth  leave  it  a  cafe  of  further 
proof,  if  the  neutral  purchafer  were  now  in  the  caufe  ; 
becaufe  the  principal  point  that  arrefted  the  attention 
of  the  Court  was,  the  very  little  intercourfe  that  had 
fubfifted  between  the  mailer  and  the  afTerted  neu- 
tral owner.  But  further  proof  cannot  in  this  inflance 
be  obtained,  beaufe  any  call  that  might  be  made  upon 
the  aflerted  purchafer  at  Embden  would  not  be  an- 
fwered,  as  he  has  no  further  intereft  in  the  queftidn, 
the  licence  not  being  of  a  nature  to  proted  a  voyage 
of  this  defcription.  The  Court,  therefore,  mufl  look 
to  the  oftenfible  charader  of  the  veflel  at  the  time  of 
capture ;  -  fhe  is  under  the  Prujian  flag  and  pais  ; 
Ihe  has  the  iniignia  of  Pruffian  property ;  and  under 
the  defed  of  evidence,  which  before  would  only  have 
made  it  a  cafe  of  further  proof,  I  mufl  confider  it  as 

R4  Pruffian 
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■^^         Pruffian  property.    At  the  fame  time  I  think  the 
former  owner  yras  jullified  in  aiTerting  his  claim,  and 
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•^^  5'*^  I  ftiall  allow  him  his  expences,  but  the  fliip  muft  be 
condemned  to  the  captor,  who  fucceeds  in  this  cafo 
to  all  the  rights  of  the  aei^tral  pi^chafer* 


J^yj'^  FRIENDS,  Creighton^ 

« 
Judgment. 

tS^ZZj.  QlTSi  William  Scott.— This  was  the  cafe  of  a  Britijh 
/•s**  not  beii^  ^  veifel,  which  had*  been  chartered  at  Campeachy  for 
J  moiety  given,    the  purpofe  of  delivering  a  cargo  at  Lijbon.     The 

ihip  had  fviccefsfully  profecuted  her  voyage  to  the 
very  entrance  of  the  Tagusy  when  fhe  was  warned  off 
by  tlie  blockading  fquadron.  Upon  receiving  this  inti^ 
ntation  flie  ctotinued  for  foiiie  days  with  the  fleet| 
but  a  gale  of  wind  coming  on  which  blew  her  out  to 
fea^  fhe  was  picked  up  by  a  Spanijh  privateer,  an4 
uras  foon  afterwards  retaken  by  a  Britijh  cruizer,  an4 
carried  to  Madeira,  where  the  fliip  and  cargo  were 
fold  by  the  recaptors,  to  pay  the  falvage.  A  claim 
Itias  fiiice  been  given  for  the  fliip  and  cargo,  \vhich 
was  decreed  to  be  reftored,  and  the  Court  has  now 
to  c0n(ider  what  freight  is  due  under  the  circupiftance^ 
of  the  cafe*  On  the  part  of  the  owner  of  the  fhip  i{ 
is  contended  that  the  whole  of  the  freight  is  due,  a^ 
. '  the  fliip  had  aftually  gone  up  to  the  mouth  of  the 

port  to  which  (he  was  deftiped.     On  the  part  of  the 
owner  of  the  cargo  it  is  contended,  that  no  fi*eight  1% 
4^e,  as  the  cargo  was  not  delivered  according  to  the^ 
terms  of  the  charter-party.     Several  cafes  from  this 
JP9^  pf  Common  I4W  have  been  cited,  but  I  con# 

\4 


HIGH  COURT  OF  ADMIRALTT, 


^7 


feb  it  does  not  appear  to  me  that  any  principle  is  to  tiw 
be  cxtrafted  from  them  that  is  applicable  to  the  pre-  '"**^* 
(eat  queHion,  although  I  fhould  have  thought  that  fome  jt^  t9\ 
pafes  oiBritiJh  Ihips  which  had  come  up  to  th«  very  .  ***** 
port  of  their  tleftkiation,  and  were  prev^ented  from 
'  difcharging  their  cargoes  there,  by  the  a£l  of  the  ib^ 
rereign  authority  of  their  own  country,  muft  have 
occurred  in  thofe  Courts,  among  the  multiplicity  of 
pafes  which  the  prefeht  extended  fyftem  of  blockade 
has  given  rile  to.  In  the  cafe  of  the  Amerkan  (hips 
bound  to  France  or  Holland^  wiii^h  were  brought  int6 
the  ports  of  this  country  under  the  prohibitory  law, 
the  fiill  freight  was  pronounced  to  be  due  where  the 
owners  of  the  cargoes  cleded  to  fell  here ;  where 
they  did  not  eled  to  fell  here  the  Court  left  it  to  them 
to  fettle  the  freight  with  the  owners  of  the  fliips.  The 
Court  confidered  a  voyage  from  America  to  this 
country  v€fry  nearly  the  fame  in  effedt  as  a  voyage  to 
thofe  contiguous  countries  to  which  thofe  veflels  were 
originally  deftined ;  in  all  probability  the  markets  of 
jhis  country  were  not  lefe  favourable  than  in  the 
blockaded  ports,  and  no  doubt  the  fale  was  effeded 
with  every  attention  to  the  interefts  of  the  owners  of 
the  cargo.  In  thofe  cafes  the  Court  gaye  the  mafter 
die  full  -b-nefit  of  the  frdght,  not  by  virtue  of  hik 
cohtrad,  becaufe,  looking  at  the  charter-party  in  the 
fame  point  of  view  as^  the  Courts  of  Gommcm  Law^ 
it  could  not  fay  that  the  delivery  at  a  port  in  England 
was  a  fpecilic  performance  of  its  tetihs.  But  there 
being  no  contrad  which  applied  to  the  exifting  ftate 
of  fads,  the  Court  found  itfelf  under  an  obligation  to 
difcover  what  was  the  relative  equity  between  the 
partieSf    This  Court  fits  no  more  than  the  Courts  of 
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Common  Law  do  to  make  contrads  between  parties; 
but  as  a  Court  exercifing  an  equitable  jurifdifidon^ 
It  GonfideFB  itfelf  bound  to  proijde  as  well  as  It  can 
for  that  relation  of  interefts  which  has  unexpededlj 
taken  place  under  a  ftate  of  £ai£b  out  of  the  contem* 
plation  of  the  contra£dng  parties  in  the  courfe  of  the 
tranfa£tion»  The  prefait  cafe  is  marked  with  peculiar 
misfortune,  becaufe  here,  after  the  ihip  had  been 
flopped  by  the  blockading .  force,  ihe  was  blown  out 
to  fea,  and  being  fubfequently  taken  out  of  the  handt 
of  themafter,  (he  was  carried  by  the  recaptors  to  a 
diftant  port,  and  there  fold,  together  with  har  cargo, 
^  a  great  lofs.  In  this  cafe,  therefore,  1q&  is  un« 
avoidable,  and  the  only  queftion  is,  upon  whom  the 
weight  of  it  ihall  fall ;  now  if  the  incqyadty  of  com- 
pleting the  voyage  could  be  exclufively  attributed  to 
one  of  the  parties,  it  would  be  proper  that  the  loA 
ihould  fall  there ;  but  the  fad  is,  that  the  calamity  ia 
common  to  both,  for  both  ihip  and  cargo  were  equally 
afl^ed  by  the  blockade.  The  (h^  could  not  have 
entered  the  interdided  port  in  ballaft,  any  more  than 
the  cargo  could  have  entered  it  in  apy  other  vehicle. 
The  lofs  arifes  from  the  common  incapacity  of  the  one 
and  of  the  other }  I  think,  therefore,  that  what  eq^ty 
would  fugged  is,  that  the  lofs  ihould  be  divided  ;  and 
vnder  thefe  drcumftances  I  ihall  dired  a  moiety  of 
the  freight  to  be  paid. 
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COURIER,  Erick.  ''"tsx**?** 

'TPHIS  Ihip  had  failed  bn  a  deftination  from  Pillau  to  Br«chofOider^ 
Colberg^  but  the  mafter  in  the  courfe  of  the  miTion  gwen  bf 
voyage  entertaining  doubts  as  to  its  legality,  applied  to  ^{^"f^J^ 
the  commander  of  a  Britijh  cruizer,  who  gave  him  gJSlJ/  ^*^ 
permiiiion  to  pr  ceed*    It  was  contended  on  behalf 
of  the  claimants,  that  although  this  was  a  prohibited 
Vopge  under  the  Order  of  7  th  January  1807 ;  *^ 
penuifCon  given  by  a  Britijh  officer  was  fufficient  to 
entitle  the  cafe  to  a  favourable  diftin^tion* 

■ 

Judgment* 

&x  William  Scott.-So  long  as  thefc  Orders  in 
Council  exiit,  they  are  to  be  expounded  and  applied 
by  this  Court ;  and  if  they  prefs  with  any  unnec^ary 
feverity  on  the  commerce  of  other  countries,  that 
may  be  matter  very  proper  for  the  confideration  of 
His  Majefty's  Government ;  but  this  Court  muit 
proceed  upon  general  Rules  of  int^pretation.  The 
Order  in  Council  prohibits  neutral  veffels  to  trade 
between  ports  from  which* the  Britijh  flag  is  excluded: 
9nd  .under  that  authority  this  Court  held  that  the  ' 

trade  between  one  Frt^jian  port  and  another  was 
illegal.  If  that  interpretation  was  erroneous,  it  ought 
to  have  been  correded  by  an  appeal  to  the  fuperior 
Court,  or  if  it  was  calculated  to  extend  the  reftric-* 
tions  of  the  Order  beyond  what  was  intended,  it 
ihould  have  been  reprefented  to  His  Majefty's  Go* 
Vemment,  for  certainly,  as  the  Order  (lands  at  prefent, 
)(  dpes  appear  to  me  to  admit  of  no  other  interpret 

tation« 
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The        tation.     The  other  conclufion  at  which  the  Court 

CouEiiR.      j^rrived  was,  that  veffels  are  not  to  call  for  orders  at 

June  i^tb,    an  interdicted  port ;  and  although  that  rule  may  preik 

**'*        hard  in  particular  cafes^  and  perhaps  in  this^  yet  if 

vefTels  were  fuSered  to  touch  at  ports  where  they  ar^ 

not  at  liberty  to  trade,  it  would  enervate  the  wh<^ 

cffed  of  the  prdhibition,  becaufe  it  would  be  im» 

poflible  to  devife  any  means  by  which  they  could  be 

prevented  from  delivering  their  cargoes  there.     In 

this  cafe  there  certainly  do  appear  to  be  fome  cir-. 

cumflances  which  indicate  an  intention  on  the  part  of 

.  the  mailer  of  coming  on  to  this  country  after  touching 

at  Celberg,  but  the  faft  is,  that,  at  the  time  of  capture, 

the  fliip  was  aftually  going  to  a  FruJJian  port,   *rhen 

what  is  there  to  take  the   cafe  out  of  this  peril  ? 

Nothing.    It  is  clear  vthat  in  the  original  intention  of 

the  owners  this  cargo  was  to  be  fent  on  a  prohibited 

▼oyagc }  the  mafter,  after  be  had  got  to  fea,  became 

doubtful  as  to  the  propriety  of  proceeding,  and  made 

enquiry  of  a  Brvttfly  cruizer,  whofe  commander  very 

.    improperly  gave  him  a  permiffion  to  go  on.     But  it  is 

not  the  miftaken  exp6fition  of  this  Britijb  officer  that 

will  alter  the  law  of  the  cafe  j  the  Court  has  allowed 

mifinformation  *  upon  a  point  of  feft  to  be  a  fair 

ground  of  indulgence  \  but  upon  a  queftion  of  law 

-    the  neutral  is  to  look  to  other  fources  for  mftrudioh. 

In  this  cafe,  indeed,  the  officer  does  not  affiime  the 

right  of  interpredng  the  law,  bpt  he  aflbmes  a  ri^ 

iiwhich  he  is  33  little  poffefied  of,  that  of  fuperfeding  the 

Order  in  Council,  by  giving  this  yeffel  permiffion  to 

go  to  the  interdiftied  port,    I  do'aot  fay  a  cafe  mig'ht 

not  occur  in  which  the  Coim  would  be  difpoled  to 

hold  fm  officer  in  His  Majefty's  Jervice  authoriised  tb 

sifittote   fuch  a  power,   but  it  muft  ht  ^  cafe  cmF 

neceffityj 
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necef&ty  ;  as  for  inftance^  where  a  (hip  is  in  abfolute 
want  of  provifions,  or  is  otherwife  incapable  of  pro- 
ceeding to  an  open  port,  and  where  the  neceffity  alone 
without  fucK  permiffion  ^ven  would  be>a  fuffident 
juilification.  Now  it  is  not  pretended  that  this  is  fuch 
^  cafe :  all  that  the  certificate  of  the  Britifh  officer 
fays,  is,  *'  I  have  permitted  this  veffel  to  proceed  from 
Pillau^  with  her  cargo  to  Colberg/*  Did  he  poiTels 
any  authority  to  grant  fuch  permiffion,  in  the  very 
hce  of  an  Order  in  Council  ?  It  cannot  be.  I  am 
very  forry  that  this  condud  in  the  Britijh  officer  has  ' 
had  the  effect  of  mifleading  the  mafter  of  the  ve0el| 
bat,  at  all  events,  his  owners  have  not  be^  deceived  ; 
theirs  was  the  original  purpcNfe  of  fending  the  veffel 
to  an  interdided  port,  and  from  which  purpofe  they 
had  never  departed.  At  the  fame  time  it  is  not  with- 
out  fome  degree  of  pain  that  I  condemn  this  {hip  and 
cargo,  as  proceeding  to  an  interdifted  port  under  am 
tniafficient  authority. 


The 

i— *^  III 

Jwne  zyd^ 
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CHARLOTTA,  Elliot. 
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Judgment. 
■  OIR.  William  S«ff.— This  cafe  has  already  been  before 

i^^pw"""  the  Court  once  or  twice,  and  I  have  now  come  to 
a  determination  to  (lermit  the  attendance  of  Trinity 
Blafters.    It  is  the  cafe  of  an  American  fhlp  which  wa» 

'  proceeding  on  a  voyage  from  B^on  to  Peterfhurgb,  and 

put  into  the  Texel  in  diftrefe.  At  the  former  hearing 
t  was  much  inclined  to  hold  that,  although  a  veiTel 
going  into  a  blockaded  port  would  be  fubjed  to  con- 
demnation, the  legal  prefumptioa  that  Ihe  is  going  in 
there  for  the  purpofes  of  trade,  was  ouited  by  tht! 
h£k.  of  her  b^g  takoi  coming  out  vfltbout  having 
delivered  her  cargo.  But  I  think  that  the  cafe,  in  the 
firft  infbnce,  is  fit  for  further  enquiry,  becaufe  i£it 
Ihall  turn  oot  that  the  Ihip  wmt  in  ibr  the  purpofe 
only  of  getting  repaired,  and  that  the  port  of  the 
Texel  was  a  fiiir  port  to  make,  with  reference  to  the 
alledged  diftrels,  the  cafe  will  be  tptttled  to  be  fiivour. 
ably  confidered.  If,  on  the  other  hand,  Uihould  appear 
that  there  was  no  fuch  necdSty,  the  legal  pi-efumption 
will  be,  that  flu  actually  went  in  there  for  the  fraudu. 
lent  purpofe  of  delivering  her  cargo  :  and  it  is  not  her 
having  come  out  agun  without  executing  that  purpofe, 
owing  to  fome  unexpected  change  of  ctrcumftances 
that  will  entirely  remove  the  illegality.  At  prefent  the 
Court  has  no  abfolute  conftat  that  the  vefiel  came 
out  with  the  original  cargo  as  it  has  not  been  infpeded  ; 
but  fuppofing  the  fad  to  be  that  the  cargo  remains 
the  liune>  but  that  fhe  went^in,  meaning  to  tUfpofe  of 
■  0  it, 
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it,  and  there  found  the  rigour  of  the  French  decrees,        Tiw 
or  the  difadvantages  of  the  market  to  be  fuch  as  to  ^  ^^    ^ 
fraftrate  the  intention,  in  that  cafe,  the  delinquency     June  -^thg 
of  a  fraudulent  intention  has  aflually  been  confum*        ^^ 
mated,  and  the  veflel  'would  be  fubjed  to  confifca. 
tion.     I  am,  therefore,  deiirpus  to  look  a  little  further 
into  the  cafe,  in  order  to  know  whether  her  going 
into  the  Tixel^  after  paffing  by  all  the  intermediate 
ports  between  the  iiland  of  Sylt  and  that  place,  was  a 
ftep  which,  under  the  circumftances  alledged,  ought 
naturally  to  have  been  taken.    The  Mafler  ftates  in 
in  his  depofition,  '^  that  having  pafTed  the  Texel  and 
*'  made  the  iiland  of  5y/r,  he  was  driven  back  by  ftrefs 
^'  ofweather  and  compelled  to  put  into  port.''  I  think, 
therefore,  that  I  fee  enough  in  the  cafe  to  make  it  not 
improper  to  require  the  attendance  of  Trinity  MafterSy 
in  oi:der  to  afcertain  how  far  the  Tixel  was  fairly  a 
preferable  port,  under  all  the  circumftances  of  the 
cafe.     Certainly  it  is  a  port  which  ought  not  to  have 
been  reforted  to  unlefs  under  the  cleared  neceiEty. 

On  a  fubfequenf  day — The  Trinhy  Mailers  gave  iit 
as  their  opinion  that  the  deviation  was  neceilary,  and 
that  the  Texel  was  fairly  a  preferable  port,  as  the  ftate 
of  the  wind  made  it  impoffible  for  the  ihip  to  proceed 
to  Gottenburghy  and  there  were  circumftances  which 
made  the  ports  in  the  neighbourhood  of  Sylt  objedion^ 
able.  Hiis  bemg  a  fufficient  juftificatioo,  the  fiiip  and 
cargo  were  ultimately  reftored. 
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My  t4A,  ACTEON,  Mason. 

w^JSif  ?;!"  gIR  Fr/7//Vi«  Scait.^Tlm  is  a  cafe  which  involves  tht 
»ptured  from  Queftion  whethcF  thefe  Anieritan  fliipe  and  careoes 

the /rencA,  not  \  .  r.  ,  i-  « i 

having  certi6caies  whkh  wetc  not  proceeding  to  Frencb  ports  are  liable 
onjm  on       ^  p^y  falvage  on  recapture  by  Briti/b  veffels  out  of  the 


hands  of  the  enemy.  The  principle  to  which  this 
-Court  adheres  is  that  no  falvage  is  due  where  a  fervice 
18  not  aftually  performed,  or  where  lofs  was  not  highly 
probable.  It  has  been  content!  ed  by  Dr.  P(4fm  that 
falvage  is  due  upon  American  property  on  a  principle 
of  reciprocity,  and  a  cafe  has  been  cited  by  him  from 
Dallas's  reports  of  cafes  adjudged  in  the  Courts  of  the 
tJnited  States  of  America^  for  the  purpofe  of  (hewing 
that  it  is  the  praftice  of  thofe  tribunals  to  decree 
falvage  on  neutral  property  refcued  from  the  pofiisflioik 
Jt2£7'  ^jdS  ^^  ^r^ch  captors.  It  was  the  cafe  of  a  Hamburgh 
)«B  p-  j4*        ihip  which   had  been  captured  in    the  couife  of  a 

voyage  from  Calcutta  to  the  port  of  her  owners  by  a 
French  national  corvette,  and  was  afterwards  retaken 
by  a  (hip  of  war  belonging  to  the  United  States,  and 
carried  to  New  Tork.  By  a  decree  of  the  Supreme 
Court  at  Wajbinpon  the  fliip  and  cargo  were  reftored 
•  to  the  neutral  claimant,  on  payment  of  one  fixth  part 
of  the  net  value  for  falvage  ;  and  from  this  it  feems  at 
firft  fight  as  if  the  Americans  confidered  the  refcue 
even  of  a  neutral  veffel,  from  thj  poffeflion  of  a  Frencb 
captor,  as  a  fufficient  ground  for  falvage.  But  I  think 
it  is  open  to  this  explanation,  that  the  cafe  went  not 
upon  the  general  ppnciple,  but  upon  the  irregular  ad- 

miniilraiioQ 


HIGH  COURT  OF  ^VDMIRALTT.  ^^^ 

miniftration  of  maritime  law  in  the  French  Courts  of        me 
Admiralty  at  that  tiriie,  by  which  a  veffel  once  in  the 


hands  of  a  French  captor,  whether  neutral  or  not,  Juiyi^h, 
would  be  in  danger  of  confifcation.  I  cannot  there- 
fore take  this  cafe  as  fiirnifliing  a  rule  on  which  this 
Court  can  rely  for  giving  falvage  on  American  pro- 
perty refcued  from  the  pofleflion  of  the  French  on  any 
principle  of  reciprocal  juftice.  In  the  early  part  of  the 
laft  war  the  Court  held,  that  though  America  was  not 
in  a  ftate  of  aftual  and  entire  warfare  with  France^  yet 
ihzt  American  property  recaptured  was  fubjed  to  fal- 
vage, on  the  ground  that  fuch  was  the  rapacity  of  the  : 
enemy  that  no  veffel  had  a  chance  of  being  liberated 
from  their  Courts  of  Prize  under  their  known  difre* 
gard  to  all  neutral  claims.  In  that  flate  of  qualified  hof- 
tility,  (for  war  had  not  been  declared  by  France  againft 
America)  the  demand  of  falvage  was  very  readily  fub-  ^ 
mitted  to  by  the  Americans^  and  the  fervice  of  recap- 
ture thankfully  acknowledged.  Upon  the  breaking 
out  of  the  prefent  war  an  expeftation  was  entertained 
that  the  French  Courts  of  Admiralty  would  revert  to 
the  genuine  principles  of  maritime  law,  and,  therefore* 
this  Court  did  not  give  falvage  on  the  recapture  of 
Aynerican  property.  But  if  this  expeflation  was 
cheriftied  for  a  fhort  time,  it  foon  became  notorious 
that  the  French  Government  had  long  fince  rendered 
it  abortive.  France  has  fulminated  her  decrees  . 
againft  the  commerce  of  the  whole  world,  and  has 
even  compelled  this  country  defenfively  to  have  re- 
fort  to  meafures  which  abftraSedly  and  originally 
would  be  unjuft  in  the  higheft  degree.  In  the 
prdent  cafe  the  ground  affigtied  by  the  captor  for  the 
claim  of  falvage  is,  that  there  are  no  certificates  of 
origin  on  board  this  veffel,  and  much  difcdiion  hat 
taken  place  upon  the  queftion,  whether  or  not  thip  re» 
VQh.u  s  q)aifitioft 
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The        quifition  was  confined  to  (hips  navigating  to  tte  ports 
oi  France.     Certainly,  looking  to  the  tenns  of  the 
July  a4th,     original  decree,  it  would  feem  that  it  was  To  con-  ' 
fined  ;  but  it  has  been  underftood  in  pradtice  to  apply 
to  all  commerce,  and  it  is  clear  that  it  has  b^en  fo  un- 
derftood by  America  herfelf,  for  many  Ihips  of  that 
country  have  been  brought  in,  on  board  of  which  thefe 
certificates  have  been  found,  though  they  were  deftined 
"  to  neutral  ports.     In  the  expofition  which  this  country 
gives  of  the  French  Decrees  in  its  Orders  in  Council 
it  is  evident  that  bis  Majefty*s  Government  is  per* 
fuaded  that  they  are^  invariably  required,  whatever  be 
the  ports  to  which  they  may  be  deftined.    Amidft  the 
fluftuating  and  capricious  prafticeof  the  Plrize  Courts, 
of  France^  it  is  difficult  to  fay  with  any  degree  of  coh- 
fidence,  whether   the  requifition  extends  to  ireflela^ 
.  ileftined  to  neutral  ports,  or  whether  it  is  confined  to 
veffels  coming  to  French  ports.     It  is  objected  to  the- 
captors,  however,  that  the  onus  lies  on  them  to  adduce 
pofitive  evidence  that  fuch  a  rule  has  obtained  univer- 
fally  in  the  l^rcnch  Courts,  notwithftanding  the  re- 
ftrided  terms  of  the   decree,  and  I  admit  that  this 
demand  is  not  unreafonable.  There  are,  however,  two 
cafes  in  which  the  captor  may  fo  far  difdharge  himfelf 
as.  to  throw  the  burthen  of  proof  on  the  other  fide ;  the 
firft  is,  where  he  has  produced  ftrong  analogical  proof 
on  whicli  the  Court  may  venture  to  found  a  reafonable 
prefumption    that  no  fuch    rule  obtains^   fecondty, 
where  he  has  produced  a  certain  degree  of  proof, 
and  where  no  proof  is  adduced  by  the  claimant^ 
in   oppofition  to  it,  they  having  it   in  their   power 
to  produce  dire£b  evidence  in  oppofition  if  the  fad^ 
v^ould  enable  theni  fo  to  do,  as  they  poffefs  greater 
^^cilities    of  information.    In  fuch  cafes  the  Court 
is  bound  to  fay  that  the  captors  have  fatisfied  the- 

requifitioQs 
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teqtdfitidns  of  the  law,  and  that  there  is  that  moral  .       The 

Ti_»i  Action. 

probability  which  will  jultify  the  conclufion,     1  tnmfc         ^ 

the  obfervatioti  of  Dr,  Lujhington  correa,  that  I  aih      Jr^^  14*. 

not  to  coi^iider  what  would  have  been  the  fate  of  this 

(hip  if  Ihe  had  reached  Tbmingcn^  but  what  would 

have  been  her  fete  if  the  enemy  had  carried  her  into  d 

a  French  port.     From  the  import  of  the  decrees  them^ 

felves,  I  think  it  appears  to  be  the  policy  of  France  to 

require  that  her  allies  (hall  exercife  the  fame  meafure 

of  hoftility  againft  the  common  enemy  as  (he  herfelf 

does.     That,  indeed,  is  a  general  principle  of  the 

law  of  wat ;  this  country  adopts  the  fame  policy,  and 

confifcates  the  property  of  allies  trading  with   th^ 

enemy  without  a  licence  from  their  own  government, 

juft  as  it  does  Britijh  property  in  like  circumftahce^  J 

and '  France  certainly  has  never  been  behind  hand 

in  her  expeftations  of  this  reciprocal  afliftance  frorii 

her  allies.     She  has  gone  the^  length  of  confidering 

the  ports  of  her  allies  as  being  no  lefs  fubfervient 

to  the   purpofes  of  thefe  French   regulations  than 

her    own   ports ;    and   thofe    allies  feem   to    have 

evinced  a  weak  unprincipled   fubmilfion  in  this  aS  seeAppoiidixfot 

•  »  •    n  -TTTi  •        I        *  r   P*P*"  invoked 

m  every  other  mltance.     What  is  the  language  01  imo  the  caf«  of 
the  Neapolitan  papers  which    are    now  before  the  Bwden"^* 
Court  ?     A  number  of  American  (hips  had  arrived  at 
Naples  upon  the  faith  of  ^  Decree  ilTued  by  that  Go- 
vernment, aiTuring  them  of  the  liberty  of  difpofmg 
of  their  cargoes  in  that  port,  on  the  condition  of  ex« 
porting  the  produce  of  that  kingdom  ;  they  were  im- 
mediately feized  by  the  French  and  Neapolitan  (hips  of    . 
war,  and  were  afterwards  confifcated.     The  American 
Gonful   remonftrated  J   and  the   Neapolitan  Ajinifter 
for  Foreign   Affairs,   in  his  anfwer  fays  *^  the  King 
**  has  not  feen  without  forrow  the  fmall  conform. 
**  ity  which  is  found  between  the  reprefentations  made 
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in  the  remonilnmce,  and  the  prUidples  adopted  by 
the  Government  of  the  United  States,  and  mani* 
fefled  in  its  refolutions,  contained  in  the  A£k  of  the 
I  (I  of  March  lait  year,  againft  the  commerce  of 
France^  and  the  States  attached  to  the  pcdtticall 
fyftem  of  the  French  Empire." — ^Here  then  the 
French  empire,  and  the  nations  attached  to  the  poliocat 
fyftem  of  France^  are  completely  identified,;  the  Ih^s 
«rhich  were  feized  at  Naples^  were  proceeded  againft 
At  Paris  J  which  could  be  upon  no  other  ground,  than 
that  France  confiders  the  ports  of  her  allies  as  fubjeft 
to  the  fame  degree  of  injurious  reftri£tio&  as  her  own« 
If  that  is  the  cafe,  and  if  this  is  the  manner  in  which 
France  dictates  the  law  of  war   to  her  allies,  ref-^ 
peding   the   condud   which    they    are   to   obferve 
towards  the  common  enemy,  though  I  cannot  take 
upon  myfelf  to  fay  abfolutely,  that  the  abfence  of 
a  certificate  of  origin  in  thefe  cafes  would  have  led 
to  condemnation,  becaufe  the  conduS:  of  the  courts 
of  France^  afting  under  the  du-e£Uon  of  the  govern- 
ment is  fo  irregular,  as  to  leave  no  certain  ground 
of  conjecture  as  to  the  application  of  almoft  any  prin-» 
ciple  whatever,  yet  I  may  fafely  venture  to  afferi^  that 
no  man  can  fuppofe  that  the  want  of  fuch  a  document 
would  not  be  highly  dangerous.     I  obferve  that  the 
American  Conful  at  Hamburgh^  confiders  thefe  decrees^ 
as  applying  univerfally ;  he  fays  in  his  letter  addrefled  to 
the  mailers  of  the  American  (hips  bound  to  Hamburgh^ 
**  In  the .  prefent  unprecedented  crifis,  fuch  great  and 
almoft  daily  changes  take  place,  and  the  meafures^ 
of  the  belligerents  affeCting  commerce,   are  put 
into  fuch  immediate  operation,  that  it  is  impof&ble 
'^  for  the  moft  prudent  to  avoid  the  injtiries,  which 
**  on  every  fide  lie  in  wait  for  feir  neutral  trade/* 
Now  this  is  an  obfervation  which  Qsumot  be  intended 
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be  their  operation  What  it  may,  the  h&  is  notorious 
that  proper  time  is  always  allowed  to  put  neutral  jui^iAxh, 
merchants  on  their  guard.  But  he  goes  on  to  fay^ 
that  "  th«  Fretich  Cuftom-houfe  officers  or.  douaniers, 
**  without  any  official  intimation  to  the  foreign  agents 
**  here,  have  fome  time  fince,  in  virtue  of  an  Imperial 
**  Decree,  applied  the  commercial  regulations  and 
"  laws  of  France  to  the  trade  of  this  city,  and  with- 
out any  exceptions,  require  certificates  of  origin, 
figned  by  the  French  Conful  at  the  place  of  fliip- 
ment,  for  all  articles  attempted  to  be  introduced 
here/*  Of  this  promptitude  in  the  proceedings  of 
the  French  Government,  the  very  next  paper  which 
is  addrefied  by  the  French  Conful  at  Bremen^  to  the ' 
Prefident  of  the  fenate  of  that  city,  furnifties  an  In- 
ilance.  His  letter  begins  in  thefe  words :  "  I  am 
eager  to  inform  you  that  it  is  the  intention  of  his 
Majefty  the  Emperor  and  King,  my  au^uft  fove- 
reign,  that  all  -.  navigation  upon  the  Wefer  be  pro- 
hibited.  It  is  his  Majefty's  defire  that  all  veflels, 
**  even  French^  entering  the  port  of  the  We/or  be 
<«  flopped,  provided  they  are  wholly  or  partly  laden 
*•  with  colonial  produce,  or  any  other  goods  of  what- 
**  ever  kind  that  England  can  fiirnifh :  the  goods  are 
'^  to  be  put  under  fequeftration,  and  taken  in  charge 
^^  until  new  orders.  Veflels  laden  folely  with  mer- 
*'  chandize,  which  it  is  impojjible  England  can  furnifli^ 
**  are  to  be  exempted.  1  am  finally  ordered  to  take 
**  the  moft  efficacious  meafures  that  the  intentions 
**  of  his  Majefty  may  be  ftriSly  and  immediately  fiiU 
**  filled.  I  am  now  occupied  in  executing  thofe 
*^  order8,and  haften  to  warn  you  thereof,  in  order  that 
youmay immediately  iuformthemerchantsof  this  city, 
that  they  may  not  attempt  to  render  ineffectual  the 
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"  meafures  taken  for  the  rigid  ^nd  prompt  execution 
,   **  of  the  orders  of  my  fovereign.**     In  thefe  papers 
there  are  many  inftahces  of  the  changeable  fyftem 
which  France  has  adopted,  with  a  view  of  preventmg 
all  commerce  in  articles,  not  merely  of  BrMjh  origin^ 
but  which  it  is  poflible  for  England  to  fumifli,  although 
poflibly    proceeding    from    foreign    fources.      Now 
really  looking  to  the  promptitude  with  which  thefe 
decrees    are    enforced,    to    what   has    been    their 
general  operation,  looking  to  what    the    policy  of 
the  French  Government  has   been  with   refpedfc  to 
America,    looking  to   what  is    dated    in   the  Nea- 
pclitan  papers,   looking  alfo  to  the  general  want  of 
equity  in  the  French  Courts  of  Prize ;  I  am  of  opinion 
that  the  captor3  are  juftified  in  faying  that  they  have 
rdcued  thefe  veflels  from  danger,  and  that  they  arc 
entitled  to  falvage.     In  laying  down  this  rule,  I  ihould 
lofe  fight   of  all  juilice,  if  I  took  into  confideration 
only  the  advantage  of  the  Britijh  cruizers  ther6in ; 
it  appears  to  me  to  be  a  meafure,  to  fay  the  leaft,  not 
lefs  beneficial  to  the  commerce  of  America,  becaufe  it 
muft  naturally  be  fuppofed,  that  if  the  recaptors  are 
to  have  nothing  but  the  chattce  of  a  law-fuit  for  their 
trouble,  the  fervicc^  of  recapture  will  never  be  perform- 
ed.  If  a  fervice  is  done  in  the  particular  inflance,  and 
is  fit  to  be  encouraged  in  general  praftice,  it  is  unjufl 
to  fay  that  the  falvage  is  given  merely  for  the  benefit  of 
one  party.   On  the  whole  of  the  circumflances  of  this 
cafe,without  looking  minutelyinto  the  varying  policy  of 
France y  I  think  there  is  very  rational  ground,  to  appre- 
'hend  that  the  French  Prize  Courts  would  hav^  con. 
fidered  thefe  fhips  as  legfil  captures,  and  therefore  I 
fliall   pronounce  for  the   ufual  falvage. — A  fimila^ 
queftion  arofe  upon  the  capture  of  American  vefTels 
by  Danijh  cruizers,  when  the  Coiirt  made  the  lame 
decree. 
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Judgment. 
oIR  William  Scott. — ^This  ^American  fhip,  though  navi-  B^«»ch  of  Mock 
gating  with  a  profeffed  deftinadon  to  TonningenThom  re{fc6i'm^ 
was  captured  at  the  entrance  of  the  Texel^  three  of  w  i^tte?a»i^ 
four  miles  weft  of  Kickdown.    The  fituation  of  the  X^o^nvoTved 
veffel  will  juftify  the  legal  conclufion,  that  the  mafter  «J|foteofthtihip. 
mtended  going  into  that  port  for  the  purpofe  of  dif- 
poiing  of  his  cargo,  and  throws  the  onus  upon  him  of 
exonerating  himfelf  by  juft  and  fatisfeftory  explana*^ 
tions.     What  then  is  the  account  given  by'  the  mafter 
in  this  cafe  ?  he  fays  nothing  of  the  fituation  of  the 
veflel  at  the  time  of  capture,  and  this  is  the  more 
alanmng,  becaufe  he  is  principally  concerned  in  the 
navigation  of  her.    Now  in  any  cafe  of  this  nature^ 
fappofmg  it  to  be  fraudulent,  it  is  obvious  that  the 
mafter  muft  be  the  principal  agent,  and  it  is  highly 
probable  that  the  mate  alfo  is  a  party  to  the  fraud, 
becaufe  fuch  a  plan  is  not  eafily  carried  cm  without 
die  affiftance  of  him  as  an  accomplice.     Qn  quef^ 
uons,  therefore,  arifing  upon  the  deftination  of  the 
veflel,, '  although  in   other    cafes  the  Court  is  dif* 
pofed  to   give  great  attention  to  the  evidence  of 
the  mafter  and  the  mate,  I  do  not  think  they  are 
entitled  to  any   advantageous  preference.    *  Where 
they  fpeak  to  tiie  fituation  of  the  yeflel,  their  tef- 
timony  muft  be  outweighed  by  that  of  the  common 
mariners,  yxoSsc}^  there  is  reafon  to  fuggeft  that  nhe 
mariners  had  been  debauched  by  the  captors.    The 
mate  fays  that  the  courfe  of  the  veflel  was  at  all  times 
direded  to  Tonningeny  and  fo  fays  the  mafter^  but  he 
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fupprefles  a  very  knportant  feft  which  is  admitted  by 
the  mate,  and  the  other  ^tneffes,  that  he  fent  a  letter 
on  fhore  by  a,  Dutch  filhing  veffel  a  few  hours  before 
the  capture :  he  denies  alfo  that  he  had  a  lignal  flying 
for  a  pilot,  (although  the  fad  appears  upon  the  log,) 
and  feems  to  exped  that  the  Court  will  ];eceive  his  ex* 
planation  as  fati^adory,  when  he  fays  that  he  made  the 
iignal  for  the  purpofe  of  fpeaking  a  veiTel,  which  he 
took  to  be  an  Englijb  frigate.  Here  then  is  clearly 
that  fort  of  condud  in  the  mafter,  which  renders  his 
evidence  highly  fufpicious.  The  log  fpeaks  a  lax^uage 
extremely  indicative  of  an  intention  to  enter  a  Dutch 
port :  it  appears  that  they  approached  the  coaft  *  of 
Holland  the  day  before,  and  from  *  that  time  kept  as 
clofe  in  to  land  as  poffible.  I  muft  obferve  that 
if  k  were  neceifary  that  a  fliip  going  to  the  northward 
fiiould  make  the  Dutch  land  fo  far  to  the  fouthward 
of  the  T^xeli  ihe  could  not  be  permitted  to  fail  dofe 
along  the  fhore,  as  there  c^n  be  no  doubt  that  advantage 
would  be  taken  of  the  facilities  which  fuch  an  oppor. 
tunity  would  afford.  The  fad  is,  fhe  continues  (as  the 
phfafe  is)  to  hug  the  cpaft,  fhe  lies  to  in  the  night,  and 
as  the  two  mariners  fay  they  heard  the  mailer  declare* 
<'  in  order  that  they  might  not  overfhoot  the  TexeL** 
The  accuracy  of  the  log  has  been  attempted  to  be 
impeached  in  the  argument,  but  I  can  never  take  any 
fuggeflion  of  that  fort  againft  a  document  of  this 
authentic  nature  unlefs  it  is  fupported  by  affidavit ;  it 
cannot  be  impeached  with  effect  upon  the  mere  pre* 
tence  of  interlineation,  or  a  difference  in  the  colour  of 
the  ink,  or  any  flight  objedion  of  that  K^.  The  log 
fays,  that  the  fliip  lay-to  off  the  Texel^  and  fpoke  a  fifli- 
ing-boat;  at  eight  a  pilot  came  alongfide,  and  it  appears 
that  the  fliip  had  not  moved  away  from  the  entrance 
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evidence  I  think  it  is  not  an  arguable  propofition,  that 
there  was  not  an  intention  of  going  into  that  port*  Jnfyaift. 
With  ^efped  to  the  cargo,  I  do  not,  fee  how  it  is  to  be  *'"• 
exempted  from  the  fate  of  the  fliip ;  the  mafter^  who 
is  alfo  the  owner  of  the  ih^,  can  h^dly  be  fuppofed 
to  have  riiked  his  vefiel  without  the  privity  of  the 
owner  of  the  cargo,  and  in  its  fervice ;  but  the  ia£fc  is 
not  very  material,  as  the  owners  of  cargoes  muft  at 
all  events  anfwer  to  the  country  impofing  the  blockade 
for  the  afts  of  the  perfons  employed  by  them,  where, 
as  in  this  cafe,  the  blockade  is  known  at  the  port  of 
ihipment;  otherwife,  by  facrifidng  the  fhip,  there  would 
be  a  ready  efcape  for  the  cargo  for  the  benefit  of  which 
the  fraud  was  intended.  Itremains,  therefore,  only  to  be 
confidered  whether  there  was  in  reality  any  fubfequent 
change  of  intention  on  the  part  of  the  mafler,  and 
whether  that  change  of  intention  was  fo  aded  upon  by 
him  as  to  deliver  the  fhip  and  cargo  from  the  penalty 
of  confifcation.  To  fay  that  there  is  no.  cafe  in  which 
the  mafler  of  a  neutral  fhip,  lofmg  fight  of  a  malig- 
nant purpofe  originally  entertained^  and  taking 
another  courfe  more  confiftent  with- his  duty  to  other 
countries,  might  not  be  exonerated,  is  a  propofition 
which  I  am  not  inclined  to  maintain.  It  is  proper 
that  there  fhould  be  a  locus  penitentia^  and  if  the  fafe 
had  been  brought  up  to  this,  that  the  intention  of 
going  to  a  Dutch  port  was  a&ually  abandoned,  and 
that  the  fhip  was  captured  while  proceeding  to  fome 
open  port,  the  claimants  would  have  had  the  benefit  of 
that  fad.  But  what  is  the  cafe  here  ?  The  fhip  is  cap* 
tured  in  a  place  where  the  &d  is  conclufive  againfl 
her,  for  it  has  been  determined  over  an^  over  again 
that  a  fhip  is  not  at  liberty  to  go  up  to  the  mouth  of  a 
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blockaded  port  even  to  make  inquiry*:  That  in  itfelf  is 
a  confummation  of  the  offence,  and  amounts  to  an 
adual  breach  of  the  blockade.  The  mafter  does  not 
inform  us  what  was  the  purport  of  his  communication 
with  the  (hore,  through  the  medium  of  4he  Dtttcb 
fiihing  veffel,  as  he  fupprefles  the  fa£t  entirely ;  it 
appears,  however,  from  the  evidence  of  the  two 
mariners,  that  he  afterwards  made  fome  little  ap* 
pearance  of  fteering  for  Tonningen. — But  what  would 
be  the  legal  effeft  of  that,  fuppofmg  the  h&  to  be 
more  clearly  made  out  than  it  is  in  this  cafe ;  he  had 
$dready  broken  the  blockade,  he  had  come  up  to 
ground  which  it  was  improper  for  him  to  tread,  and, 
finding  the  impoffibility  of  going  in,  he  turned  away. 
Is  that  a  loctu  penitentim  ?  The  matter  was  clofed  upon 
him,,  he  had  committed  the  offence  as  much  as  in  him 
lay,  and  having  been  defeated  in  his  purpofe  by  a 
mere  irilpoflibility  of  effefting  it,  he  cannot  be  heard 
to  aver  an  innocence  of  intention.  It  is  moreover 
extremely  probable  that  the  frigate  was  in  fight  before 
this  pretended  change  of  intention  was  thought  of ; 
for  it  appears  that  the  ^communication  with  the  pilot- 
boat  took  place  at  dght,  and  the  ihip  was  captured  at 
ten,  previous  to  which  time,  by  the  evidence  of  the 
mate,  it  appears  that  (he  had  been  becalmed  at  leait ' 
an  bour,  and  therefore  the  capturing  veffel  could 
not  have  come  up  very  rapidly.-^Ship  and  cargo  con* 
demned.  • 

The  Court  afterwards,  on  being  requefted  to 
reftore  the  mafter^s  private  adventure,  faid.  Wherever 
it  appears  that  the  mafter  is  the  principal  agent  in 
a  fraud,  I  (hall  not  give  him  his  private  adventure, 
bjit  fhall  leave  him  to  the  mercy  of  the  captors. 
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THIS  American  Ihip  had  failed  from  Providence ^  5"**)!?  ^  ^ 
rkt     ,      T/i        f         •  f  •#•     11      '  '  for  flup  Uberiu4 

Rhode  IJland^  with  a  inifceUaneous  cargo,  and  pp  ^— z^uM 
^vas  feized  in  the  river  Tadhe  by  the  French  douaniers, 
by  reafon,  as  ftated  by  the  matter,  of  her  not  bdng 
fumifhed  with  a  certificate  of  property,  and  the  Tadhe 
bemg  interdifted  by  the  French.  Her  cargo  way 
landed,  and  the  fhip  releafed  on  bail  being  given  to 
anfwer  the  adjudication  ill  the  French  Prize  Court, 
but  before  flie  left  the  river  the  veffel  was  brought 
out  by  the  boats  of  ffis  Majefty's  Gun  Brig,  fhrejher 
2iidBroedageren^  and  a  claim  of  falvage  was  now  fet 
up  on  their  behalf  for  this  fervice. 

• 
Judgment. 

Sir   William   Scott.  —  I    think   this    queftion   has 

properly  been  brought  before  the  Court,  but  I  do 

not  think  it  a  cafe  in  which  a  claim  of  falvage  can  be 

fuftained.   '  The  (hip  had  been  feized  in  the  Tadhe  by 

the  Fremh  douaniers, .  who,    I  prefume,  are  afting 

there  for  the  rights  and  interefts  of  the  Government 

of  France^  and  mud  be  confidered  as  captors  for  the 

authority  under  which  they  a£t.     The  cafe  was  fub* 

mitted  to  the  Prize  Court  at  Paris  for  adjudicationt  , 

and  in  the  mean  time  the  ihip  was  liberated  on  bail ; 

and  this  not  only  on  fecurity  but  by  an  adual  depofit 

of  money.    I  muft  therefore  take  it,  that  this  (hip 

having  been  fo  liberated,  was  free  to  depart,  as  far  as    t 

the  rights  of  the  French  Government,  and  the  perfons 

employed  by  that  government  were  concerned*    Her 

ftay  was  voluntary^  fhe  had  dropped  dpvrn  th^  river 

towar(^ 
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The         towards  the  neighbourhood  of  the' Britijb  g^n-brigs, 
RomrHALt.  ^^^  ^^  there  waiting  the  arrival  of  the  office  copies 

Augu/t  ^,  of  her  papers  from  Paris^^  as  the  papers  themfelves 
**'^  were  neceffary  for  the  decifion  of  the  original  caufe. 
Whether  from  her  proximity  to  the  French  2^med 
boats  the  fervice  of  bringing  her  out  was  attended 
with  any  perfonal  danger  to  the  officers  and  men  who 
were  employed  in  it,  does  not  appear :  but  fuppofing 
it  to  b^  fo^  that  would  not  be  a  ground  of  falvage, 
unleis  the  vefTel  was  in  French  pofleffion.  That, 
however,  was  not  the  cafe,  (he  was  no  longer  de* 
tained,  ihe  had  left  a  reprefentative,  on  which  the 
fentence  of  the  French  Prize  Court  was  to  operate., 
in  the  depofit  of  24,000  francs.  If  the  Court  con- 
dinned,  the  effed  of  the  fentence.  would  be  to  confif^ 
cate  not  the  fhip,  but  that  fum  of  money  which  had 
been  accepted  as  a  fubilitute :  if,  on  the  other  hand, 
the  Court  reftored,  neither  the  fhip  nor  the  fubfUtute 
can  be  faid  to  have  been  in  peril.  And  therefore  in 
no  cafe  does  it.  appear  that  any  fervice  has  been  per- 
formed, becaufe  die  bringing  out  of  the  (hip,  which 
was  at  Ubert}',  was  not  a  refcue  of  the  24,000  francs, 
upon  which  the  fentence  of  the  Court  was  to  operate ; 
it  was  no  eifedive  fervice  to  the  owners  to  bring- 
away  the  fhip,  which  was  in  no  danger,  whilft  it  left 
the  reprefentative  expofed  to  the  fame  hazard  as  be« 
/  fore.  Then  it  has  been  (aid,  that  the  (hip  might  have 
been  feized  again,  and  certainly  (he  might ;  but  that 
'  is  not,  enough  :  the  Court  will  not  grant  falvage  on 
profpe&ive  and  ideal  daager,  it  muft  be  proximate 
and  certain.  What  is  there  to  raife  this  phantom  ? 
Why,  that  the  French  douaniers  had  no  authority  to 
releafe  the  fhip  on  bail.  But  why  i^  the  Cofuit  to 
fuppoie  that  I  They  are  fomething  inore  than  iimple 

captors^ 
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captor8,tfaey arepublic  agents;  and  the  fair  prefumption 
is,  that  they  knew  that  what  they  were  doing  was  not 
contrary  to  the  regulations  of  their  own  Government. 
The  re-feizure  of  a  fhip  after  the  value  had  been  de- 
pofited  in  a  Court  of  Prize,  was  never  yet  heard  of; 
from  the  moment  the  bail  is  accepted,  the  fhip  is  facred 
to  the  Government  by  which  ihe  has  been  liberated^ 
for  it  would  be  monftrous  injuflice  to  iay,  that  the 
thing  icfelf,  and  that  which  has  been  accepted  in- lieu 
of  it,  flxali  be  condemned  for  the  fame  ad.  Allowing 
for  all  the  violence  and  irregularity  which  mark  the 
proceedings  of  the  French  Govenmient,  the  impro* 
bability  is  fo  ftriking,  that  I  cannot  entertain  the  no* 
tion  that  this  fhip  was  in  any  danger  of  bemg  made 
prize  of  a  fecond  time  by  the  enemy.  And,  there- 
fore, whatever  dangers  may  have  been  encountered  in 
bringing  out  the  veflel,  the  parties  muft  feek  their  re- 
ward in  the  confcioufnefs  of  having  done  their  duty 
as  brave  men,  2iod  in  the  approbation  of  the  coimtry; 
i>ut  as  no  fervice  has  been  rendered,  there  is  no  ground 
for  lalvage  againil  the  owners* 
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'^ugufijth,  WANSTEAD,  Moktos. 

1810.  -'■ 

Saivatt ;  claim  of  1^  this.  cafc  a  claim  was  advanced  fey  the  SorcUrg 
^'dT'^id?'^  privateer  to  fhdrein  the  falvage  of  this  veflel  with 
ihip— ruicJto  the  Amelia  frigate  th^  aftual  recaptor;  from  the 
•heaH»itJon-  evidence  of  'the  witnefs  examined  on  board  the  re- 
captured veflel,  it  did  not  appear  diftinftly  whether  Tf:^ 
the  privateer  had  aftually  joined  in  the  chace,  but  //  ^  -. 
that  fa£l  being  admitted  by  the  King's  fhip,  it  became  ^ 

a  queftion  whether  there  was  a  fufficient  co-operation 
to  entitle  the  privateer  to  ihare,  .and  in  what  pro-' 
portion. 

Judgment. 
Sir  William  Scott. — According  to  the  depofition  of  ^    . 

Boyes^  the  witnefs  examined  in  preparatory,  it  would 
rather  feem  that  there  was  no  chafing  on  the  part  of  " 
the  privateer,  as  the  refult  of  his  evidence  is  fimply 
that  this  fhip  was  retaken  by  the  Amelia  frigate,  tkfi 
lugger  being  in  fight.  Now  certainly  the  mere  fafl: 
of  being  in  fight  at  the  time  of  a  recapture  by  a  King's 
fhip,  will  not  entitle  a  privateer  to  fhare  i^  the  fal- 
vage ;  but*I  think,  by  the  affidavits  given  in  on  the 
part  of  the  King's  fhip,  it  does  appear  that  there 
was  an  adual  chafing  by  the  privateer,  and  the 
queflion  then  is,  whether  this  was  a  fraudulent  or  an 
efFedlive  co-operation.  If  the  privateer,  after  a  long 
chafe  of  the  enemy  by  the  King's  fhip,  threw  \herfel^ 
purpofely  in  the  way,  and  fhapped  up  the  prized  at 
the  very  moment  when  fhe  was  on  the  point  of  fur- 
rendering  to  the  force  of  the  King's  fhip,  when 
the  King's  (hip  was  in  quasi  pofleffion^  the  Court 

would 
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would  in  a  cafe  of  that  kind  hold  fuch  an  inteirpoiition        tu  ' 

%V  A  W  W  *l*  V  A  ft 

to  be  intrufive  and  fraudulent.    There  may  be  other  " 

cafes  in  which  a  privateer  may  be  a  moft  valuable  ^^snfi  7^» 
aflbciate ;  fhe  may  have  advantages  of  fituation,  of 
vdnd  and  weather,  all  which  may  make  the  inter* 
pofition  of  a  privateer  highly  ufeful,  even  after  a 
/  chafe  is  begun.  But  then  to  determine  this,  the  fa£b 
muft  be  clear  before  the  Court.  Now  what  fort  of 
evidence  is  there  in  this  cafe  ?  Here  is  only  one  de- 
pofition  taken.  It  is  no  excufe  to  fay,  that  in  ordi* 
dinary  cafes  of  recapture  one  witnefs  is  fufficient, 
becaufe  this  was  a  contefted  cafe,  and  known  to  be 
fo ;  the  privateer  ought  to  have  given  an  allegation, 
arid, examined  wimefles^  by  which  means  the  fafts 
would  have  come  out  in  a  tegular  manner.  In  fuch 
a  cafe,  to  lay  down  any  general  principle,  which,  per- 
haps, might  not  apply  to  a  demonftrated  ftate  of 
fafts,  appears  to  be  nugatory ;  in  this  defedHve  ftate 
of  the  evidence,  I  can  only  proceed  upon  the  admitted 
faft,  that  the  privateer  was  adtually  in  chafe,  and 
therefore  I  fliall  pronounce  for  her  intereft,  and  give  / 

a  falvage  of  one-fixth. 

Judgment  resumed. 
Having  already  determined  that  one-fixth  fhall  be 
the  portion  of  falvage  oh  this  recapture,  it  is  not 
neceffary  for  me  to  confider  whether,  under  any  cir- 
cumftances,  the  Court  could  give  more.  The  only 
queftion  is,  as  to  the  diftributive  proportion  which  is 
left  by  the  A&  of  Parliament  to  the  difcretion  of  the 
^ourt,  and,  as  I  apprehend,  on  this  principle — that 
where  a  recapture  is  made  by  a  King's  fhip,  all  other 
King's  ftiips  in  fight  are  permitted  to  come  in  as  joint 
falvors  J  there  is  a  reciprocity  in  this  rule,  which  ^ 
operate  finnetime^  to  the  advantage,  and  fometimes 

to 
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'  T^e         to  the  difadvantage  of  every  Teffel  in  the  fervice.   Not 
vakiteap.    j^  where  a  recapture  is  made   by  a  King's  ftrip  va 
Auguji  yihy    fight  of  a  privateer ;  in  that  cafe  there  is  no  recipro- 
iSio.        ^^^  jg  tjjg  privateer  is  not  permitted  to  (hare.  '  It 
would  be  hard,  therefore,  if  the  privateer  beipg  the 
a£hial  captor,  and  not  having  that  reciprocal  inte^efl: 
'  in  other  cafes,  (he  (hould  be  deprived  of  a  much  greater 

proportion  of  thereward,  and  fliould  only  fliate  on  terms 
of  reciprocity  where  the  King^s  (hip  is  only  the  con- 
ilru£tive  recaptor,  from  the  mere  accident  of  being  in 
light,  perhaps  at  a  great  difl:aiice,  and  unconfcious 
of  the  h&.  Now  what  are  the  circumftances  of  the 
prefent  cafe?  It  did  appear  to  me,  on  the  evidence 
offered  to  the  Court,  that  the  interpo(itionof  the  pri* 
vateer  was  not  fraudulent :  it  was  not  the  cafe  of  a 
privateer  ftepping  in,  at  the  end  of  a  long  chafe  per- 
haps, to  deprive  the  Eling's  (hip  of  the  due  reward  of 
her  own  activity  and  enterprize.  Here  it  was  clear 
that  both  were  in  aftual  purfuit  of  the  enemy ;  it  was 
not  a.  con(huftive  recapture  on  either  (ide;  there 
was  a  concurrence  of  endeavour  in  both,  though  the 
privateer  came  up  firft  and  ftruck  the  firft  blow.  Con- 
fidering  them  both,  therefore,  as  joint  adtual  recaptors, 
I  fee  no  reafon  why  I  (hould  take  the  cafe  out  of  th^ 
common  operation  of  that  principle  which  apportions 
the  reward  to  the  parties  according  to  their  refpe£live 
forces.  * 


*  In  the  cafe  of  the  Providence^  which  was  a  cafe  of  the  fame 
defcription»  heard  on  the  fame  day,  it  appeared  that  thepriTatm 
was  the  adual  captor,  the  King's  (hip  being  in  fight*  The  Court, 
the^fore,  made  the  diftindion,  and  having  decreed  one-fixth 
{alvage  to  be  paid  bj  the  owners  of  the  recaptured  Teflel,  only 
allowed  the  King's  (hip  to  (hare  againft  the  privateer  as  upon  an 
tighth* 
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DASH,  and  Others.  ^"fi^^^ 

^HliS  veffel,  pierced  for  fixteen  guns,   with  gun  |^^"e™ 
tackle,  bolts,  &c.  was  taken  pofTeilion  of  with  of  a  cipituiatioa 
three  others  in  the  harbour  of  Browers-havenj  after  j^!SJImy  genc-^* 
the  furrender  of  the  ifland  of  Walcberen^  in  virtue  of  "^^* 
orders  from  Commodore  Owen^  commanding-  a  divi^ 
fion  of  His  Majefty's  fhips  engaged  in  the  expedition. 
A  claim  was  now  given  on  behalf  of  Minter  and  Co. 
of  Browers^bavenj   for  this  veffel  under  the  fecond 
article  of  the  capitulation,  by  which  it  was  (tipulated 
that  all  private  property  Jbould  be  protested. 

On  the  pari  of  the  captors  it  was  contended,  that 
from  the  out-fit  and  ftrufture  of  the  veffel  there  could 
be  no  doubt  of  her  having  been  employed  as  a  fhip  of 
war,  and  that  confequently  a  public  charad:er  attached 
to  the  veffel  from  the  nature  of  that  employment,  which 
took  her  out  of  the  proviiions  of  the  capituUtion. 

Judgment, 
Sir  William  Scott. ^^\  am  of  opinion  that  thefe  fhips 
were  very  properly  feized  j  they  are  pierced  for  guns^ 
and  on  that  afpefl  alone  bore  a  military  charafler  fuf« 
fident  to  diflinguifh  them  from  the  other  property 
which  was  to  be  pcoteded  under  the  capitulation^  It 
appears,  however,  that  Commodore  Owen  had  fome 
doubts  upon  the  fubjed,  and  referred  himfelf  to  the 
judgment  of  the  commanders  of  the  expedition  j  but 
a  variety  of  o^er  engagements  interpofed  to  prevent 
theiji  from  taking  the  ncttter  into  confideration,  and 
.  VOL.  I.  T  under 
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Th«         under  the  exercife  of  a  very  proper  difcretiofi  he 

and  o!hcn.     brought  the  (hips  away,  for  the  purpofe  of  fubmitting 

■         —-—   them  to  the  proper  tribunal  of  his  country.     In  what 

illo.  '  manner  thefe  veffels  had  been  employed  the  Court  cstk 
only  conjeSure,  as  there  was  no  crew  on  board  at  the 
time  of  capture,  and  the  deficiency  could  not  have 
been  fupplied  by  the  produflion  of  any  of  the  captots 
under  a  releafe,  as  the  utmoft  they  could  depofe  to 
would  be  that  thefe  fhips  were  lying  in  the  harbour  in 
a  difmantled  ftate.  The  queftion,  however,  is,  whether 
the  owners  of  property  of  this  defcription  are  entitled 
to  reftitution  under  the  terms  of  the  capitulation,  by 
which  all  private  property  is  •  protefted.  I  need  not 
fay  that  it  is  the  difpofition  of  the  Court  to  give  the 
parties  the  fulleft  proteftion  which  they  can  be  entitled 
to  ckum  under  the  capitulation,  but  it  appears  to  me 
that  there  is  hardly  evidence  enough  before  the  Court 
to  enable  it  to  form  a  judgment  upon  the  fubjeft. 
That  privateers  are  private  property  in  one  fenfe,  is 
certainly  true,  but  they  have,  at  the  fame  time,  a  pub- 
lic charafter  impreffed  upon,  them  by  their  employ- 
ment :  though  they  are  private  property,  they  are  ftill 
private  property  employed  in  the  public  fervice.  And, 
therefore,  if  it  fhould  turn  out  that  thefe  fhips  have 
been  equipped  as  privateers  for  the  purpofe  of  cruizing 
againft  the  commerce  of  this  country,  I  could  have  no 
hefitation  in  faying  that  they  are  not  a  defcripdon  of 
private  property  that  can  be  brought  within  the  provi- 
fions  of  the  treaty.  If  the  Dutch  CommifGonera 
themfelves  had  been  afked  at  the  time  whether  they 
fuppofed  that  the  capitulation  was  to  proteft  priva* 
'  teers  employed  agaiaft  this  country,  I  cannot  doubt 
that  they  would  have  difclaimed  any  fuch  expedation* 
I  cannot  for  a  moment  aiTent  to  the  do^ine  diat  a  pri« 

vatecr 
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yateer  haS  no  public  charaftw,  unlefs  fhe  is  in  adual 
Employment  at  the  time  as  fuch.  Undoubtedly  if  that 
be  her  real  and  primary  charafter  it  would  not  be 
obliterated  by  laying  her  up  for  four  or  five  months : 
her  public  charafter  would  continue  as  long  as  het 
commiffion  continued.  It  might  be  very  convenient, 
under  the  exifting  circumftances,  that  the  owners  of 
thefe  veflels  fhould  diveft  them  of  the  appearance  of 
fliips  of  war :  an  eiipedition  from  England  was  ex* 
pefted,  and  an  owner  would  not,  at  fuch  a  moment^ 
chufe  to  keep  his  guns  on  board,  and  exhibit  his 
colours,  in  order  to  declare  the  purpofes  for  which 
his  vei&I  wa»  employed,  and  to  point  her  out  to  the 
attacking  force  as  an  objed  of  feizure,  I  fhall,  there* 
fore,  not  attend  to  that  circumftance  in  the  proof  I 
(hall  require  ;  it  will  be  no  fatisfa£tion  to  me  to  hear 
that,  at  the  moment  of  capture,  thefe  veflels  were  not  fa 
employed  j  the  true  queftion  is,  whether  they  were  pri- 
vateers or  not.  Nothing  can  be  more  meagre  than  the 
evidence  exhibited  by  the  claimants.  The  tcftimony 
'  of  Mr.  Feiiory  who  was  an  indifferent  fpeflator, 
is  merely  negative ;  he  fays  that,  **  he  hath  often  feen 
the  Dajh,  and  remembers  her  being  built  at  Flujhing 
in  the  year  1805  :  that  the  faid  veflel,  though 
pierced  for  guns,  has  never,  as  he  believes^  been 
^'  commiffioned  or  employed  as  a  veffel  of  war." 
Perhaps  not— but  I  wifli  he  had  gone  on  to  ftate  for 
what  purpofes  fhe  was  built,  and  in  what  manner  fhe 
has  been  employed.  In  this  dearth  of  all  evidence  to 
repel  the  prefumptions  arifmg  from  the  appearance  of 
the  veiTel,  nothing  but  the  refpeft  which  is  due  to  a 
capitulation  would  juflify  the  Court  in  granting  to  a 
ptjrfon  the  privilege  of  flill  further  proof,  who,  under 
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general  clrcumftances,  is  not  authorized  to  clainu 
On  the  other  fide,  I  think  that  the  captors  have  ftrong 
prima  fade  evidence,  in  the  conftruftion  of  the  veffel,. 
that  fhe  may  have  h^een  employed  for  warlike  pur- 
pofes  ;  but  it  does  not  go  the  whole  length  of  what  I 
conceive  to  be  neceffary — ^That  this  veffel  is  applicable 
to  the  purpofes  of  war,  is  no  proof  of  her  being  fo  ap^ 
plied.  The  ftrudure  of  the  veffel  may  be  material^ 
and  it  will  be  for  the  claimants  to  fhew  in  what  mannef 
fhe  has  been  employed,  for  upon  the  refult  of  that 
evidence  alone  fhall  I  feel  myfelf  in  a  condidon  to 
decide  this  quefHon. 


On  a  fubfequent  day  the  fhip  was  reftored  as  prL 
rate  property,  the  claimants  having  furnifhed  fu£Ecient 
proof  that  fhe  had  never  failed  under  a  commiffion  of 
war,  but  had  been  employed  exclufively  for  com* 
mercial  purpofes^ 
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JOHAN,  Abraham.  ^Aug.  xoih, 

18x0. 

« 

Judgment. 
CIR  William  Scott. — ^This  is  the  cafe  of  a  Hamburgh  Order  in  c*inca 
veflfel  which  had  failed  from  that  port  on  a  fiihing  voyages  from  and 
voyage,    and  was  captured  on  her  return ; — now,  ^Sriif!flw*i/* 
clearly,  by  tfte  prefeht  policy  of  this  country,  it  is  not  ^  jS^lw^ 
permitted  to  a  Hamburgh  fiiip  to  fail  from  that  port  on 
a  whaling  voyage,  and  to  return  again  to  Hamburghj 
becaufe  that  is  a  voyage  which  is  exprefsly  prohibiten 
by  the  Order  which  His  Majefty  has  recently  iffued.  ^e*  App.- 1- 
His  Majefty  is  there  pleafed  to  direft  "  that  all  veffela 
*'  which  have  cleared  out  from  any  port  fo  far  under 
**  the  controul  of  France  or  her  allies,  as  that  Britijh 
^'  (hips  may  not  freely  trade  thereat,  and  which  are       * 
**  employed  in  the  whale  fifhery,  or  other  fifhery  of 
*•  any  defcription,  fave  as  herein-after  excepted,  and 
'*  are  returning  or  deftined  to  return  either  to  the 
•*  port  from  whence  they  cleared,  or  to  any  other  . 
port  or  place  to  which  the  Britifh  flag  may  not 
freely  trade,  (hall  be  captured,  and  condemned  to* 
gether  with  their  ftores  and  cargoes,  as  prize  to  the 
captors.'*    So  that  now,  certainly,  fuch  a  voyage 
under  fuch  circuraftances,  would  be  illegal,  though 
the  ihip  were  ^n^xeXj  Hamburgh  property, without  any 
intermixture  of  other  interefts. .  But  it  appears  by  this 
fame  Order,  that  before  it  was  iffued,  this  voyage  was 
not  illegal,  and  therefore  an  exception  is  made,  dired* 
ing  that  all  veffels  **  which  fhall  have  failed  on  their 
^  prefent  voyage  prevbus  to  notice  of  this  Order,  or 
^  reafonable  time  for  the  notice  thereof,  (hall  be 
•^  permitted  to  return  to  their  own  port  without  mo* 

T  3  /•  ieftatioa 
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Tht    '    ^^  leftadon  on  account  of  any  thing  contained  in  this 
^'^'^'       **  Order,  provided  they  Ihali  not  have  continued  on 
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^v^^ioih,  *^  their  fifliery  as  aforefaid,  more  than  twenty-one 
^^  days  after  due  warning  of  this  Order  received  at 
**  fea/*  And  then  it  goes  on  to  dired  that  ^*  the 
^^  wailing  Hull  be  endorfed  on  the  (hip's  papers/' 
In  the  prefent  inftance  no  fuch  warning  had  been 
given^  and  therefore,  this  is  a  veffel  which,  it  is  de- 
clared by  the  Order  itfelf,  **  ihall  be  permitted  tp  re- 
**  turn  to  her  ownport  without  moleftation."  Condem- 
nation has,  however,  been  preffed  againft  this  veffel 
ifpon  another  ground ;  it  has  been  fuggefled  that  there 
is  an  appearance  of  Danijb  intereft  in  the  property, 
and  the  cafe  has  been  ailimilated  to  a  clafs  of  veffels 
which  came  before  the  Court  fome  years  ago,  which 
were  employed  in  the  Dutch  whale  fifliery.  But  iii 
thofe  cafes  the  fliips  continued  under  the  management 
of  the  former  Dutch  owners ;  they  were  fitted  out  ii| 
the  fame  ports,  and  employed  in  the  fame  occupation, 
as  before ;  there  was  nothing,  in  fliort,  to  diftinguifl^ 
them,  from  the  afpeft  they  originally  bore,  except  a 
■  formal  piece  of  parchment  which  had  paffed  between 
the  parties.  The  Court,  therefore,  held  that  the  Dutch 
chara£):er  flill  attached  to  them,  whatever  might  be 
the  natioiial  charader  of  the  perfons  to  whom  ,they 
had  been  transferred^  In  this  cafe,  on  the  contrary, 
there  is  not  any  ground  for  the  fuggefled  connexion 
^•ith  Denmurk^  except  what  arifes  from  the  contiguity 
of  Hamburgh  to  Altwia ;  but  if  this,  in  all  its  ciKum- 
ftances  appears  to  be  fair  Hamburgh  traffic,  in  which 
the  merchants  of  that  place  were  as  likely  to  embark 

(hemfelves,  on  their  own  account,  as  the  merchants 

* 

of  Denmark^  I  cannot  infer  Danijh  interefls  icoxxa  mere 
contiguity.    I  cannpt,  oh  account  of  any  fpch  fulpir 

cion« 
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«ion,  permit  the  whole  commerce,  of  that  unfortunate 
dty  to  be  interrupted  and  deflroyed.     Shew  me  a 
cafi^  in  which  Danijh  interefts  are  really  interwoven  in 
lt>e  property,  and  there  the  oftenfible  Hamburgh  cha- 
raSer  fhall  not  protect  the  vefTel ;  but  in  this  cafe  I 
do  not  fee  any  thing  on  which  I  can  build  fuch  3  pre- 
fumption.     There  were   two  papers  on   board  this 
veflel,  which  have  alfo  been  made  the  foundation  of  an 
arguments     One  is  a  certificate,  or  Danijb  pafs,  pur- 
porting that  there  are  no  DaniJIy  fubjefts  on  board. 
It  may  be  the  policy  of  Penmarkj  when  her  own  , 
failors  are  wanted  for  the  public  fervice,  to  require 
that  they  (hall  not  navigate  foreign  veffels ;  but  a  Ham* 
burgh  veflel  does  not  become  a  Danijh  veffel  merely  be* 
caufe  fhe  accepts  a  certificate  to  that  e£FeS.  The  other 
paper  is  of  more  confequence,  as  it  is  a  permiflio.n  from 
the  Danifh  embafly  at  Hamburgh  for  the  Ihip,  to  this 
effeft,  that  "  the  voyage  is  undertaken  with  the  per- 
<*  miflion  of  the  proper  authorities,  as  well  as  of  th^ 
•*  iinperial  French  Authorities ;  and  that  no  objedion 
'*  exifts  to  her  jjoing  out  of  the  Elbe**    Now  it  ha^ 
been  faid  that  this  incorporates  the  veflel  in  the  policy 
of.  Denmarky  and  giv&  hpr  a  Danijh  charafter,  but  to 
me  It  does  not  appear  to  pperate  to  any  fuch  effeft. 
What  is  the  purport  of  it  ?  That  the  fliip  is  perfeftly 
neutral,  and  that  the  voyage  does  not  interfere  with 
the  policy  oi  Denmark  or  of  France ^  with  refpefl:  to 
the  commerce  of  other  ftates.     It  no  more  conftitutes 
this  a  Danijh  veflel  than  this  Order  in  Council,  if  it 
had  been  on  board,  would  have  conftituted  her  an 
Englijh  veflel.     Then  what  are  the  other  objedions  ? 
The  mafter  ftates,  that,  *^  on  this  voyage  he  had  not 
**  failed  to  any  port  or  place  except  Greenland  \**  and 
it  is  ap^ued  that^  as  Greenland  is  a  Danifh  fettlement, 
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Th*        if  he  went  there  to  trade,  it  would  be  a  trading  be» 
^"^**       twecn  Hamburgh  and  Denmark^  which  is  prohibited* 


jng.  loch,  But  the  whales  which  compofe  the  cargo  of  this 
'*'••  veffel  were  not  taken  from  the  fhore,  they  were 
caught  at  fea,  on  ihe  fifhery,  and  every  one  knows 
that,  in  popular  language,  a  voyage  to  Greenland  is  a 
voyage  to  the  Greenland  feas,  and  not  to  any  place 
that  can  be  confidered  as  a  port  of  trade.  I  think  it 
is  extremely  queftionable  whether  the  Danes  have 
any  eftablifliment  there  at  all  j  if  they  have,  it  is 
not  likely  to  cpnfift  of  any  thing  more  thaiK  a  few 
ftore-houfes  for  the  ufe  of  veffels  employed  in  the 
£fhery.  llien  again  it  is  faid,  that  this  veiTel  was  pro* 
ceeding  to  Heligoland^  on  her  return,  in  violation  of 
the  Order  in  Council,  prohibiting  the  entrance  of 

^  foreign  reflels  into  that  port.  But  the  fliip,  it  is  per* 
feflly  clear,  was  not  going  there  with  any  intention  of 
entering  "  the  port  or  harbour,"  her  objed  was 
merely  to  touch  there,  in  order,  as  the  mailer  ftates^ 
-•*  to  obtain  'information  whether  he  might  proceed 
•*  dired  to  Hamburgh  without  touching  at  a  port  in 
•*  England.**  The  parties  appear  to  have  been  "ex- 
tremely anxious  throughout  to  conform  to  the  re- 
gulations of  this  country.  With  this  clear  proof  of  a 
deftination  to  Hamburgh y  it  cannot  be  fuppofed  that 
any  part  of  her  cargo  was  to  be  depofited  at  Heligo* 
land^  or  that  ^there  was  any  intention  of  violating  the 
'  Order  in  Council.  If  the  fad  be  that  there  is  danger 
of  an  intermixture  of  Danijh  interefts  in  this  trade,  it 
mufl  be  prohibited  by  a  fpecific  regulation,  and  that  is 
Sec  ApF.  M.     now  done  by  the  Order  of  the  gth  May  ;  but  as  this 

veffel  failed  from  Hamburgh  before  that  Order  in 
Council  W2is  iffued,  the  voyage  was  open  to  her,  and  I 
Ihall,  therefore,  reflore  the  fhip  and  cargo^  allowing 

^  the  captors  thdr  expences. 
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Judgment.  ' 

CIR  Wiliiam  Scott.^Tlns  is  the  cafe  of  a  Spanijh  fhip,  sdvagron  ^jp.- 
which  was   recaptured,  after  being  more  than  tond  tromSi 
twenty-four  hours  in  poffeffion  of  the  enemy.     An  ^°*^^' 
eztrad  from  the  Cadiz  Ctmrnercial  Gazette^  dated  5th  Sm  Aj^  h; 
September  1 809,  h^s  been  produced  by  the  claimants, 
referring  to  Ai  article  of  a  treaty  between  that  coun- 
try and  the  Englijh  Government,  by  which  it  would 
appear  that  the  veffels  of  the  re^edire  countries  were, 
in  future,  to  be   reftored  on  falrage,  although  the 
treaty  itfelf  has  not  yet  been  promulged.    I  can  have 
no  doubt,  from  the  manner  in  which  the  <a&  is  an- 
nounced  in  the  official  Gazette  of  Spain^  that  the  article 
was  to  take  efie£t  from  that  time.    I  fliall,  therefore^ 
in  this  cafe,  decree  reftitution  to  the  Spdidjb  claimants, 
on  payment  of  a  ialvage  of  one  eighth,  and  fhall  apply 
die  lame  rule  in  the  other  cafes,  if  they  come  within  the 
(ame  limit  of  time,  unlefs  the  captors  are  able  to  pro* 
cure  evidence  fuffident  to  repel   the  prefumpdoa 
;mfing  upon  what  is  here  jfunuihed  bythe  claiaant»i 
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Judgement. 
CiR  William  Scott. — ^The  prefent  queftion  arifei  on 
the  admiflibility  of  this  allegation,  which  is  oJTered 
to  the  Court  on  behalf  of  feveral  {hips  compofing  z 
part  of  the  fquadron  by  which  thefe  French  frigates 
were  captured,  and  claiming  upon  the  principle  of 
aObciated  fervice,  to  ihare  in  the  head-money.  I  fhall 
not  repeat  the  complaint  which  I  have  already  had 
occafionto  make,  that  thisfuit  has  been  long  depending^ 
although  it  is  of  a  nature  which,  in  a  peculiar  degree,  re* 
quires  to  be  brought  to  its  termination  with  the  greateft 
expedition*  Head-money,  according  to  the  principle 
which  is  recognized  in]  this  and  the  fuperior  Court,  it 
the  peculiar  and  appropriate  reward  of  immediate  per- 
fonal  exertion,  and  confequently  wherever  any  claim 
Co  participate  in  a  bounty  fo  appropriated  has  been  ad- 
vanced, it  has  always  been  confidered  in  a  more  rigid 
manner  by  the  Courts  than  thofe  which  arife  out  of 
the  general  interefts  of  prize.  There  are  fome  very 
•  Superhe,  i6ch  ancicnt  cafes  in  which  the  queftion  has  been  decided  *  : 
ri^UkAnne,   m  the  cafe  of  the  Sufcrbe ;  in  the  cafe  of  the  Ducbefs 

Anne ;  and  alfo  in  the  cafe  of  the  Toulonfe^  in  which 
it  appears  by  a  note  of  that  judgment,  communicatej 
to  me  by  a  very  eminent  perfon  of  great  experience, 
and  of  the  longed  'prance  in  thefe  Courts,  that  the 
prize  was  condemned  to  one  man  of  war,  as  aftual 
captor,  s^d  to  two  others  as  afTifting  at  the  capture  t 
but  the  bounty-money  was  ordered  to  be  paid  only 
to  the  aftual  captor,  the  other/  not  being  actually 
engaged  with    the  frize.    This    is    the  invariable 
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jule  which,  for  more  than  a  century,  ha$  been  applied    jla  Gto»i. 
to  cafes  of  this  defcription,  and  therefore  the  circum-  - 
uancee  muft  be,  of  very  a  peculiar  nature  to  induce  the        iSxa 
Court  td  recede  from  a  pra6tice  fo  long  and  fo  uni- 
verfally  eftabliihed.     As  to  three  of  the  (hips  the 
Achille^  the  Wind/or,  CaJiUy  and  the  Polyphemus ^  I  need 
only  read  the  6th  article,  which  recites  the  grounds 
of  their  refpedive  claims,  in  order  to  difpofe  of  theou 
It  fays,  *^  that  during  the  general  chace  theenemy'sfhips 
**  L* Infatigable^  UArmide^  and  La  Minerve^  ran  a 
^^  diilance  of  88  miles,  and  La  Gloire  a  diftance  of 
<<  about  1 08  miles,  before  they  were  captured;  uid 
*^  the  Centaury  Marsj  Monarchy  and  Revenge^  by  out- 
^^  ^ling  the  other  ihips  of  the  fquadron,  were  enabled 
^  to  eSed  the  captures  in  queflion  without  any  dire£t 
\^  aid  of  any  of  the  reft  of  the  fquadron,  confifting 
«*  of  the  Wind/or  Cajile^  Polyphemusy  and  UA^hille^ 
**  neither  of  them  being  within  gun-lhot  of  any  of 
**  the  enemy's  (hips,   either    before  or  when  they 
•*  ftruck.      But    they    were   all   in   fight   and   in 
chafe  \  every  exertion  was  ufed  to  get  up  with 
the  enemy,  the  chafe  was  a  general  one,  the  faid 
captures  were   the  refult  of  a  joint  co-operation 
^*  of  an  affociated  fleet,  the  whole  of  whom  aflifted 

^^  in  exchanging  the  prifoners,  and  after;vards  in 
"  bringing  die  faid  prizes  lafe  into  port**  Now 
it  is  clear  that  all  thefe  circumftances,  taken  fepa- 
rately  or  colledtively,  are  not  fuch  as  will  bring  thefe 
fliips  within  the  eftabliihed  principle ;  they  were  not 
engaged  in  fight,  they  were  not  a£hial  captors,  they 
were  merely  in  fight  and  in  chace,  and  their  claim  is 
quite  unfuftainable  on  any  principle  that  has  been 
£m£tioned  by  this  or  the  fuperior  Court  What  the 
ireafon  is  that  has  prevented  the  (UfcuifioA  Qf  tb^i  claims 

of 
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La  oi4»as.    of  thde  three  fliips  before,  I  do  not  know.'^  four  yearn 


/  •  have  elapfed  fince  the  capture  of  the  prizes,  and  the 
i&xe^  delay  which  has  taken  place  has,  I  fuppofe,  pre* 
vented  die  diftribution  of  the  head-money.  Matters 
of  this  kind  cannot,  eonfiftently  with  the  honour  of 
the  Court,  be  permitted  to  be  hung  up  for  fo  many 
years  together.  The  Court  muft  prefcribe  a  Ihnita- 
tion  of  time  for  fuch  claims.  If  head-money  is  to  be 
confidered  as  the  reward  of  perfonal  exertion,  all  quef- 
tions  arifing  out  of  it  ought  to  be  brought  to  an  early 
determination;  and  not  be  kept  fluduating  in  a  ftate 
of  uncertainty  until' many  of  the  perfons  intarefted  are 
confign^d  to  their  graves.  It  has  been  fuggefted  that 
this  cafe  flood  over  becaufe  the  parties  were  in  hopes  of 
fettling  the  matter  by  arbitration.  But  they  mtift 
finally  have  come  to  this  Court  for  a  decree,  other* 
wife  the  head-money  would  not  have  been  paid  ;  and 
I  wifh  it  to  be  clearly  underftood,  that  if  parties  pro* 
pofe  to  go  to  an  arbitration  in  a  matter  of  this  kind,  it 
muft  be  fpeedily  reforted  to,  otherwife  I  ihali  find  a 
rieceffity  for  proceeding  to  adjudication  upon  tijie  point, 
in  order  to  fecure  to  the  perfons  interefted  the  {peedy 
pofieffion  of  that  bounty  which  it  was  intended  they 
fliould  receive.  What  may  be  the  proper  limit  of 
time  within  which  the  arbitration  is  to  take  place,  I 
fhall  confider ;  but  certainly  it  fliall  not  be  one  which 
will  countenance  an  unnecefiary  delay.  Every  part  of 
this  allegation  which  relates  to  thefe  three,  (hips,  muft 
be  expimged,  the  Court  having  decided  againft  their 
,  intereft.  Their  cafe  refts  upon  a  very  different  footing 
from  that  to  which  it  has  been  aflimilated  of  fhips 
claiming  to  fliare  in  bounty  money  arifing  out  of  a  g6« 
neral  engagement ;  in  that  cafe  there  can  be  no 
^e^on  of  combatants^    It  i$  a  (eryice  m  which  all 

^ually 
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^ually  participate ;  tlie  whole  fleet  is  fuppo&d  to  be  la  OLoitc 
engaged  with  the  whole  of  the  oppoiing  force  j  it  v^  "^ZTTT^ 
often  fo  in  the  reality  of  the  faft,  and  always  fo  in  xiia 
the  fuppofition  of  law  ;  and  therefore  all  are  equaJly 
admitted  to  partake  in  the  benefit  of  prize  and  head* 
money.  But  in  the  cafe  of  a  general  and  remote 
chafe  Uke  this^  where  the  parties  are  difperfed  to  a 
great  diftance  from  each  other,  there  may  be  a  com- 
bination of  exertion,  and  yet  a  feparation  in  contelL 
In  fuch  a  cafe  there  is  no  danger  of  that  confiiflon 
and  imcertainty  as  to  the  adual  fervices  of  each  indi* 
vidual  ihip  which  was  fuggefted  in  argument,  becaufe 
from  the  difference  of  locality  the  fads  mufl  be  capable 
of  bemg  fufficiently  fubftantiated  by  evidence  taken 
recenii  facto.  But  the  mere  endeavour  to  come  up  and 
clofe  with  the  enemy  dther  before  or  during  the  battle^ 
^ill  not  fuftain  a  claim  to  participate  in  the  head* 
money  \  unlefs  the  effort  is  fuccefsful^  the  endeavour  ta 
do  the  a£k  does  not  confUtute  the  a£t  itfelf  fo  far  as  the 
claim  of  head-money  is  concerned.  Some  ihips  may 
alfo  ufe  laudable  endeavours  to  render  afTidancq  after 
the  battle,  by  helping  to  remove  the  prifoners,  and 
doing  other  ads  of  an  ufeful  nature  :  but  that  is  not 
joining  in  the  battle,  and  will  not  bring  them  within 
the  principle  which  I  have  cited.  I  come  now  to  con- 
fider  what  is  the  cafe  of  the  Revenge^  in  order  to  fee  whe- 
ther it  can  be  brought  within  the  narrow  limits  of  that 
principle  by  which  I  think  the  difcretion  of  this  Court 
is  circumfcribed5  under  the  authority  of  former  deck 
fions.  The  fedbnd  article  pleads,  that  ^^  about  one 
*.*  o'clock  in  the  morning  of  the  25th  day  oi  September 
•*  1 806,  a  fquadron  of  His  Majefty's  fhips,  under  the 
•*  orders  of  Conunodore  Sir  Samuel  Hood^  confifting 
J^  of  the  Centaur^  Mars^  Monarcbf  Revenge^  Achillea  . 
•  ^  9  "  Wind/or 


lui  Gloirk. 
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«  Wind/or  Cajlcy  Polyphemus,  and  Pilchard  fchooneif, 

"  being  then  off  Chajferon  Light-houfe,  the  wind  blow- 

^ilt'      "  ing  from  the  N.  E-  a  frefti  breeze,  and  the  weather 
**  clear,  the  Revenge  to  windward  of  the  fleet,  and 
*^  the  Manarch  to   leeward  thereof,  and  the  whole 
««  upon  the  look-out,  a  fignal  was  made  .by  the  Mo- 
**  narch  for  an  enemy  in  the  fouth-weft  quarter.   That 
**  Commodore  Sir  Samuel  Hood,  obferving  them  to  be 
«  feven  fail  in  number,  and  apparently  large  fhips, 
«  made  a  fignal  to  form  the  Ime,  but  (hortly  after. 
**  wards,  perceiving  the  enemy  to  bear  up  and  make 
•«  all  fail  towards  the  S.  S.W.  a  fignal  was  made  from 
*«  the  Centaur  for  a  general  chafe,  which  was  inftantly 
^  obeyed  by  every  (hip  of  the  fquadron.     That  the 
^  Monarchy  from  her  pofition,  was  the  leading  (hip, 
*^  and  was  clofely  followed  by  the  Centaur  and  Mars^ 
«  and  as  day-light  approached,  the  enemy  was  dif- 
'  *«  covered  to  confift  of  five  large  French  frigates  and 
"  two  corvettes;  about  five   o*clbck  the  Monarch 
«  began  firing  chafe  guns  at  the  enemy,  which  fire 
"  was  returned,  and  about  fix  o'clock  one  of  the- 
«  faid  frigates,  going  off  towards  the  weftward  with 
"  a  view  to  efcape,  a  fignal  was  made  to  the  Mars  to 
«  chafe  her,  which  fhe  accordingly  did,  and  about 
"  twelve  o'clock  came  up  with  and  engaged  the  faid 
«^  frigate,  which  (hortly  afterwards  ftruck,  and  being 
«  taken  poffeffion  of,  proved  to  be  the  French  frigate* 
«  Vlnfatigabky  of  44  guns,  and  having  on  board 
«^  640  men/    That  at  the  time  when  flie  ftruck,  the 
i^  whole  of  the  faid  fquadron  were  in  fight,  and  were 
««  co-operating  in  the  chafe,   but  neither  of  them 
«  were  within  a  lefs  diftance  than  ten  miles,  nor 
«  were  any  of  the  fliips  of  the  faid  fquadron  ever 
*t  Vithin  gun.&ot  of  the  faid  prize  VInfatigaUe% 

w  live 
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<«  fave  and  except  the  Mars  and  Monarchy  &c  f*ud    ^a  6lo»«. 

**  prize  being  the  ftemmoft  frigate,  which  was  fired  —  ■* 

•^  at  by  the  Monarch  previous  to  her  hauling  off  to        mol/* 

•*  the  weftward/*     The  third  article    upon  which 

the  claim  of  the  Revenge  is  grounded,  then  goes  on 

to  plead,  ^^  that  the  general  chafe  was  continued  after 

•*  the  enemy's  other  frigates  by  all  the  other  ffiips  of 

the  fquadron,.  and  foon  after  fix  o'clock  one  of  the 

faid  frigates  and  the  two  corvettes  went  off  towards 

••  the  fouth-eaft,  and  efcaped,  but  the  remaining  three 

*^  frigates  kept  running  towards  the  fouth-weft  in  clofe 

**  order,  with  the  evident  intention  of  fupporting  each 

^  other.    That  the  Monarch  being  the  leading  fhip, 

^  about  a  quarter  paft  ten  o'clock,  opened  a  heavy 

**  fire  on  the  three  faid  frigates,,  who,  by  maintaining 

■*  a  running  fight,  very  much  damaged  and  crippled 

•*  the  fails  of  the  Monarch  before  any  of  the  other 

**  (hips  of  the  fquadron  could  come  up.     That  about 

**  eleven  o'clock  the  Centaur^  being  got  within  gun- 

•*  (hot,  alfo  commenced  clofe  aftion  with  two  of  the 

**'  faid  frigates,  and  occafionally  firing  at  the  third  j 

•*  and  about  twelve  o'clock  VArmide^  one  of  the  faid 

**  frigates,  mounting  44  guns,  with  590  officers  and 

"  men  on  board,  ftruck  her  colours,  when  one  of    • 

**  the  faid  frigates,  bearing  a  commodore's  pendant, 

^^  made  all   fail  to  the  weftward  to  endeavour  to 

«<  efcape.     That  foon  afterwards  the  enfign  halliard 

•*  of  another  of  the  faid  frigates  being  (hot  away,  her 

•*  colours  came  down,  and  it  being  fuppofed  that  (he 

^*  alfo  had  furrendered, '  the  Centaur  immediately  pur* 

♦*  fued  the  aforefaid  frigate  which  had  made  fail  to  the 

•*  weftward ;  and  in  the  mean  time  th^  frigate  whofe 

•*  halliard  had  been  (hot  away  re-hoi(led  her  enfign, 

^  vd  continued  to  engaga  the  Monarch.    That  His 

^    Majefty's 
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tu  G&oiitt.  *  *^  Majefty's  ihip  Revenge^  under  the  command  of  Sir 
"  •*  Jabn  Goi^ty  one  of  the  laid  fquadron,  having  in  the 

lAvSi       **  courfe  of  the  aforefaid  chafe  pafled  every  fhip  of 
^  the  fquadron,  except  the  Centaur^  Mars^  and  Mo* 
**  narcbj  ffie  was,  at  the  time  when  VArmide  ftruck, 
only  about  four  miles  diftant,  faft  coming  ^up,  and 
then  perceiving  the  other  frigate,  whjch  was  ftill 
engaged  with  the  Monarchy  endeavouring  to  make 
^  her  efcape,  by  edging  oflF  towards  the  eaftward, 
^  out  of  the  reach  of  the  MonarcFs  fire,  and  that, 
**  owing  to  the  difabled  ftate  of  the  Monarches  rig- 
ging, flie  was  increafing  her  diftance  j  the  Revenge 
immediately  hauled  up  to  crofs  her  courfe,  came 
within  gun-Jh$ty  and  was  jii/i  preparing  to  open  bet 
jirey  when  the  faid  frigate,  after  firing  two  or  three 
fhots  at  the  Revenge^  ftruck  her  colours,  and  proved 
to  be  the  French  firigate  La  Minerve^  mounting  44 
gun$,  with  609  officers  and  men  on  board.     That 
the  Monarch  then  making  the  fignal  that  VArmide^ 
which  had  previoufly  ftruck,  was  not  fecured,  two* 
of  the  Revenge's  boats  were  inftantly  hoifted  out, 
•*  (he  at  the  fame  time  making  all  fail  after  the  Cen^ 
**  taur  and  the  other  frigate,  and  an  officer  and  fixty 
**  men  were  fent,  who  affifted  in  taking  poffeffion  of 
•*  the  faid  French  frigate  VArmide^  while  the  Monarch 
**  fent  a  party  of  officers  and  men  on  board  La 
•*  Minerve.     That  when  the  enemy's  frigate,  carry# 
^*  ing  a  commodore's  pendant,  made  fail  to  the  weft«» 
**  ward,  to  endeavour  to  efcape,  and  was  chafed  by 
*^  the  Centaur,  a  running  fight  was  maintained  be. 
**  tween  them  until  near  three  o'clock,  when  Urn 
Majefty's  fhip  Marsy  after  capturing  V Infatigable^ 
as  is  particularly  pleaded^in  the  fecond  article  of  this 
allegation,  havmg  joined  in  the  chafe  of  the  frigate 
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•**  m  queftion^  came  iq),  croiTed  her  courfe,  and  cam»  tA  Gtoui. 
*^  menced  firing,  and  the  faid  frigate  then  ftruck  her  _^^^  ' 
^<  colours,  after  a  chafe  of  abou;  twenty  miles  £ron)L  x8x«» 
*^  the;  place  where  the  Monarch  was  left  iprith  L(f 
^  Minerve  and  VArmide^  and  on  being  taken  pof- 
"  feflion  of,  proved  to  be  the  French  frigate  La  Gloirci 
^^  mounting  46  guns,  with  623  officers  and  meo. 
**  on  board.  That  His  Majefty's  (hip  Revenge^  after 
^  croffing  La  Minerve  and  compdCng  her  to  fur- 
render,  crowded  all  fail  after  the  faid  ftigate  La 
Gloife,  then  about  dght  miles  a-head,  leaving  the 
^*  Monarch  with  VArmide  and  La  Minerve ;  and  at 
*■  three  o'clock,  when  the  faid  frigate  ftruck  her 
5«  colours,  the  Revenge  having  gained  confiderably 
^^  on  both  theiaid  fhips,  was  only  about  four  miles 
^  fi'om  and  not  within  gun-ihot  of  La  Gloire. 
**  That  by  fignal  fi-om  thp  Centaur^  the  Revenge  took 
•*  pofleilion  of  the  faid  frigate,  and  her  boats  were 
^^  employed  in  Ihifting  the  prifoners,  the  Centaur  and 
*'  Mars  fending  only  two  officers  on  board." 

It  is  pleaded  that^^  *was  preparing  to  open  her  fire 
againft  the  Minerve^ — ^but,  in  point  of  fad,  fhe  had 
not  opened  it*  The  Minerve ^  it  is  faid^  had  fired  two 
or  three  (hots  at  her ;  but  that  thefe  ihots  were  received 
by  her  is  not  faid,  and  it  may  now  be  difficult  to  prove 
that  they  were  really  difcharged  at  her,  or  were  other 
than  random  (hots,  difcharged  jull  before  the  zQt  of 
ftriking,  which  followed  inftantly  afterwards.  The 
Monarch  then  took  pofTelKon  of  her,  and  the  Revenge 
went  in  purfuit  of  the  othei  frigate  La  Gloire^  with  all 
the  promptitude  which  might  be  expected  from  the 
known  aftivity  of  her  commander,  but  he  was  not 
within  gun-(hot  of  her  when  (he  ftruck.  With  re- 
fi>e£t,  therefore;^  to  this  latter  prize  the  Revenge  ia 
VOL.  It  u  dearly 
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La  Glo»i.  clearly  out  of  the  queftion.  In  that  of  the  Minerve 
(he  approaches  much  nearer  to  the  verge  of  the  prin- 
rtia  *  ciple  than  any  of  the  other  veffels  which  did  not 
fire,  and  perhaps,  if  thefe  drcumftances  had  been 
brought  in  proper  time  to  tho-notic€  of  the  Court,  fo 
that  thfc  Court  could  now  have  poffeffed  itfelf  of  the 
fka  upon  evidence  from  the  Minerve^  that  the  (hots 
were  really  difcharged  at  the  Revenge ^  I  fhould  have 
thought  them  deferving  of  great  attention.  For  if  that 
fad  were  indubitably  eftabUfhed  it  might  raife  a  nice 
queftion,  whether  flie  might  or  might  not  be  con- 
fidered  as  a£hially  engaged,  although  fhe  had  not 
fired  a  fliot,  and  although,  as  it  has  been  truly  ob- 
ferved,  it  is  the  fecond  or  returned  blow  that  makes 
the  battle.  But  confidering  the  length  of  time  which 
has  elapfed  fince  the  capture  took  place,  I  am  not 
inclined  to  admit  this  claim,  which  is  made  to  reft,  on 
an  equivocal  circumftance,  of  which  there  is  now  but 
little  chance  of  obtaining  any  fatisfaftory  evidence.  It 
being  the  eflabliihed  principle  that  head-money  belongs 
to  the  taker,  I  think  it  is  my  duty  not  to  recede  from 
that  principle  on  behalf  of  an  aiferted  intereft  of  this 
nature,  upon  any  ftate  of  fads  that  does  not  clearly 
and  out  of  all  queftion  fupport  fuch  a  charader. 
.  Where  the  queftion  either  of  fad  or  of  law  in' favour 
of  fuch  an  intereft  is  dubious,  it  is  fit  that  the  Court 
fhould  incline  to  thd  clear  and  inconteftible  intereft  of 
the  adual  taker,  and  (hould  not  be  difpofed  to  dimi« 
nifh,  by  an  enlarged  conftrudion,  the  benefits  which 
the  law  has  exclufivdy  appropriated  to  him» 
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ADAMS,  TuBBd.  ikh.i4A^ 

(Inftance  Court.) 

'THIS  American   ftiip,    laden  with  tobacco,   pork,  Bmchorth* 

beef,  flour,  and  other  articles,  failed  irom  Bojioh  ^«'"«»»''^* 
to  Trinidad,  where,  updn  her  arrival,  the  mafter 
reported  the  fhip,  and  the  admiflible  articles  were 
allowed  to  be  entered,  landed  and  fold]  the  tobacco, 
pork,  and  beef,  being  entered  for  exportation.  While 
the  (bip  remamed,  unloading  and  felling  the  permitted 
articles,  a  petition  on  behalf  of  Meflrs.  ffebleit  and 
Swinden,  dating  that  the)L  had  imported  35  hogflieads 
of  tobacco  in  the  fliip  Adamsy  and  praying  that  it 
might  be  permitted  to  be  landed  and  fold^  was  pre« 
fented  to  the  governor^  and  leave  granted,  with  the  con- 
currence to  be  firft  obtained  of  the  coUefbor  and  comp« 
troUer  of  the  cuftoms,  who,  upon  applitation  b^g 
made  to  them,  figned  the  permit.  Part  of  the  tobacco 
was,  in  confequence,  hoifted  into  a  boat  alongHde 
for  the  purpofe  of  being  landed,  when  the  veflel  and 
cargo  were  feized  by  Lieutenant  Briarly^  commanding 
His  Majefty's  fhip  Oronoko^ 

Judgment* 
Sir  William  Sr(7f/.— This  is  a  proceeding  for  the  ' 
purpofe  of  obtaining  tjie  condenjnation  of  the  (hip 
jfrf^;Wif  and  her  cargo,  originally  inftituted  in  the  Vice 
Admiralty  Court  of  the  ifland  of  Trinidad^  and  from 
thence  removed  by  appeal  into  this  Court.  The 
ground  on  wlxich  the  condemnation  was  fought,  was 

va  a  breach 
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the         a  breach  of  the  Revenue  Laws.     A  libel  was  there 
°^"^   ,   filed  upon  the  19th  of  O^ober  1*807,  ^y  Alexander 


jPeb.  14th,      Briarly^  defcribing  himfelf  as  Lieutenant  in  His  Ma- 
^    jefty's  navy,  and  commanding  His  Majcfifs  Jloop  of 

J  ac  8  w,  c.4».   ^^^  Oronoko.     The  breach   of  the   Revenue  Laws 

affigned  was  an  unlawful  importation  of  tobacco  com- 
mitted in  the  month  of  Auguji  of  that  year,  and  the 
feizure  was  made  upon  the  6th  of  that  month, 

A  preliminary  objedion  is  taken,  that  it  does  no£. 
appear  by  any  evidence  in  the  cafe,  that  the  party 
who  makes  this  feizure,  and  proceeds  upon  it,  was  a 
jJerfon  authorized  to  make  fuch  a  feizure,  for  it  muft 
be  a  feizUre  made  by  a  perfon  commanding  one  of  His 
Majcjiy^sjhips.  And  it  is  faid  that  it  is  effential  to  the 
fupport  of  fuch  a  proljecution,  that  it  Ihould  appear  in 

ftSG.3.  c  k.      evidence  to  the  Court,  that  he  was  a  perfcn  aftually 

m  the  command  of  one  ef  His  Majejly*s  Jhifs,  and  that 
thi«  being  a  cafe  of  a  favourable  defcription,  an  objec- 
tion of  that  or  any  other  kind  is  fair,  and  that  advan- 
tage may  be  taken  of  it  in  anyfbge  of  the  caufe.  This 
Court  is  certainly  not  in  the  habit  of  inclining  to  ob- 
jeftions  of  form  in  cafes  which  are  brought  from  the 
colonies — it  is  perfeftly  well  known  that  they  have  not 
,  In  all  cafes  the  means  of  obferving  that  exa£tuefs  which 

the  rules^  of  pleading  iu  the  courts  of  the  mother 
country  may  require,  and  therefore  great  indulgence 
i&  (hewn  to  fome  informality  in  that  refpe^.  At  the 
fame  time,  if  it  is  effential  that  the  fa£t  fkould  be 
proved,  the  want  of  proof  of  an  elTential  fait'mufkbe 
attended  ta  It  would  be  very  inconvenient  that  an 
f>bje&ion  of  this  kmd  fhould  be  deferred  to  a  very  late 
ftage  of  the  appeal ;  though  I  do  not  fay  that  it  is  thea 
abfolutely  and  univerfally  inadmiflible,  or  that  the 
Court  would  xefufe  to  ^tertaiii  fuch  an  objeftion  if 

4 .  brought 
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4)n>u^ht  forward  ^t  the  eleventh  hour,  whether  the        Th« 
cafe  were  of  a  favourable  defcription  or  not.    How  it  *  ^^"^^ 
is  to  b^  coniidered  in  refpeds  of  that  nature  muft     ^X4tfa,. 
dq>end  on  the  ref alt  of  the  difcufllon  of  its  merits ; 
for  till  the  Court  has  figniiied  Its  opinion  upon  thofe 
merits,  non  conftat  that  it  is  to  be  attended  with  any 
confiderations  of  a  favourable  nature.     It  is  a  cafe  of 
forfeiture  undoubtedly,  but  it  is  a  revenue  cafe  of 
forfeiture,  and  the  revenue  laws,  which  are  founded 
in  a  wife  and  iaiutary  policy,  are  always  upheld  by  a 
ftrift  afiforcement  in  thofe  Courts  which  have  to  carry 
them  into  executicm.     In  this  cafe,  however,  I  take 
the  fa&  to  be,  that  there  is  no  foundation  whatever 
^r  the  principal  objection,  becaufe  not  only  does  the 
party  defcribe  himfelf  as  commander  of  a  iin^sjbip^  but 
I  find  an  admif&on  on  the  part  of  the  claimant  that  he 
was  fo,  in  page  it,  of  the  procefs,  where  it  is  dated, 
that  "  in  the  Couft  of  Vice  Admiralty  in  and  for  the 
**  the  faid  ifland,  on  the  9th  day  of  November  1807, 
the  Honourable  Archibald  Gl^fier  £fq.  Hia  Majeily's 
Attorney  General,  and  Advocate  and  Prodor  for 
^  Doi^el  Tubbs  of  Bofton^  entered  a  claim  for  the  ibip 
'^  and  goods  feized  and  now  under  profecution  in  the 
"  laid  Court," — ^by  whom  ? — **  by  Alexander  Bfiarfy^ 
*«  Lieutenant  in  His  Majefty's  navy,  and  commanding 
*'  His  Maj(/iy*sjh$f  of  war  Oronokp.*' — Here  is,  on 
the  part  of  the  claimant,  therefore,  an  admiilion  that 
he  was  a  perfon  fo  authorized ;  it  is  not  flated  merely 
that  he  fo  defcribed  himfelf,  but  it  is  a  dire£t  averment 
ofthefafton  the  part  of  the  claimant  himfelf;  the 
parties  have  gone  oq  ever  fmce  under  that  claim  lb 
entered  and  fo  admitted,  and  therefore  it  i^  impoilible 
for  me  to  attend  to  an  obje£i:ion  of  that  nature*    ;I 
WSH  diimifs  it  altogether  out  of  the  caufe. 

»3  ft 
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'Hie  It  do€s  not  appear  that  any  libel  was  filed  till  the 

1 9th  of  06leberj  thoupjh  the  fcizure  was  made  on  the 

jFeb  i4th,      6th  of  Augujl^  and  That  is  an  irregularity,  which 

among  many  Other  Angularities  that  accompany  this 

cafe,  excites  the  obfervation  of  the  Court,  and  renders 

it  neceffary  to  enquire  how  it  comes  about  that  this 

officer  making  his  feizore  upon  the  6th  of  Auguft^  did 

not  file  his  libel  till  the  igth  of  Odober^    The  fad 

mud  be  accounted  for,  becaufe  otherwife  it  is  an 

inactivity  that  might  be  fatal  to  his  interefls,  and  it  is 

neceflary  for  the  Court  to  fee  whether  from  the  hiftory 

of  the  tranfaCtion^  as  far  as  it  can  be  colleded  from 

this  evidence,  there  is  that  courfe  of  events  which  fliall 

difcharge  him  from  the  objedtions  that  might  arUe 

from  the  tardinefs  of  his  proceedings.    Nov,  how  is 

it  accounted  for?    According  to  the  evidence  he 

took  poiTeffion  of  this  veiTel  upon  the  7  th  of  Augujij 

and  in  page  32  of  the  procefs  it  appears  that  he  made 

an  application  to  the  Collector  of  the  Cuiloms  (to 

whofe  care  by  the  a£b  of  parliament  the  cuftody  of 

feized  veffels  is  given?,  upon  the  8th  of  Augufi^  va 

thefe  terms,  ♦*  I  have  feized  the  American  fhip  ^dams^ 

*'  CapL  Tubbsy  and  the  goods,  wares,  and  merchan- 

••  dizes  on  board  of  her,  for  a  breach  of  the  Revenue 

••  and  Navigation  Laws.     I  have  therefore  to  requeft 

you  will  be  pleafed  to  take  charge  of  the  fame 

according  to  the  Aft."     He  goes   on  to  (late— 

**  1  would  wait  on  you  perfonally,  but  indifpofition, 

**  and  being  under  clofe  arrejl  by  order  of  his  Excellency 

**  and  Council^  prevent  me."    So  that  at  this  time  h^e 

was  as  aftive  and  urgent  as  he  could  be,  for  being 

himfelf  imprifoned,  he  did  every  thing  that  it  was  in 

his  power  to  do,  in  making  his  application  to  the 

proper  officer.    The  officer  of  the  cuftoms,  aSing 

mixufteriallY 
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minifterially  in  conformity  to  orders  he  had'  recdved         Tha 
from  the  Governor  and  Council,  declined  interfering      ^^^^^  ■ 
in  the  bufinefs,  and  therefore  there  is  no  imputation      m.  14th, 
upon  Mr.Briarly  for  negled  of  duty  on  that  accoimt.        ***** 

It  feems  {zt  lead  if  the  petition  which  dates  the 
courfe  of  the  events,  is  to  be  confidered  as  evidence)  ■ 
that  this  gentleman  was  for  a  confiderable  time  after- 
wards— ^a  month — detained  in  the  common  public 
gaol  of  the  ifland  by  order  of  the  Governor ;  for  what 
this  was  done  does  not  appear  in  the  evidence  tranf- 
mitted.  This  does  appear,  chat  he  did  ufe  a  coarfe 
and  irrevererit  expreflion  with  refpeft  to  the  permif- 
fion  which  had  been  given  by  the  Governor  to  land 
this  obnoxious  article,  namely,  that  **  he  did  not  care 
a  damn  about  the  Governor's  permijfton^'  This  was 
certainly  a  grofs  manner  of  exprefling  his  doubts  upon 
the  validity  of  the  order  under  which  thefe  goods  were 
landed ;  but  it  is  impoffible  to  conceive  that  this  ex-  . 
preffion,  though  highly  cenfurable  in  its  terms,  could 
have  been  the  reafon  for  fuch  \  proceeding  againft 
him,  neither  could  the  feizure  itfelf  have  fumifhed  a 
grojind  for  his  imprifonment.  The  afts  of  a  Minif- 
•ter  of  the  Crown  are  liable  to  be  called  in  queftion  ; 
the  fubjefl:  has  a  right  to  take  the  decifion  of  %  Court 
of  Juftice  upon' any  difputable  aft  of  the  higheft  autho- 
rity of  the  State,  and  therefore  it  cannot  be  for  either 
of  thefe  a£ts^  I  fliould  fuppofe,  that  this  gentleman 
was  put  into  the  condition  which  he  defcribes.  It  muft 
have  been  for  fome  reafon  or  other  that  lies  entirely 
out  of  the  range  of  this  evidence,  and  inta  which  it  is 
not  proper  for  me  to  enquire  any  further  than  the 
neceffity  of  his  explaining  the  caufe  of  the  delay  makes 
it  incumbent  upon  me  to  do  fo.  For  any  other  pur- 
pofe  it  is  out  of  wy  view  I  c?m  take  of  the  queftion, 
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and  I  look  at  it  only  fo  £ar  as  it  is  neceflary  for  hitr 
exculpation  in  not  having  proceeded  with  greater 
aOivity  in  the  caufe.  Now  the  faft  being,  that  for 
fome  reafon  or  other  that  lies  out  of  fight,  and  which 
I  am  bound  to  believe  to  have  been  fui&cient,  (firom 
refped  to  the  perfonal  charafter  and  official  fituation 
of  the  pef fon  who  direded  it,)  the  fad,  I  fay,  being 
that  Lieutenant  Briarly  Vas  under  perfonal  detention 
himfelf,  an4  the  officer  of  the  Cuftoms,  to  whoni 
the  authority  was  given  having  declined  a£king,  he  is 
liot  chargeable  with  fatal  negled  under  fuch  an 
incapacity. 

It  appears,  likewife,  that  a  forcible  repofleffion  of  thi3 
veflel  yras  taken,  upon  the  loth  of  Augu/iy  this  is 
fpoken  to  by  two  witnefles.  One  of  them,  a  boatfwaia 
of  the  name  of  Morgan  whom  Lieutenant  Briarly 
put  on  board,  fays,  ^^  The  fhip  was  taken  pofleffion  of 
^^  by  Major  Logattj  a  ferjeant,  and  eight,  foldiers  with 
^  mufkets  and  fixed  bayonets,  three  days  after  the 
^^  feizure,  and  on  the  day  the  deponent  was  fent 
f^  out  of  her;  and  Major  Logan  faid  that  he.tool^ 
^  charge  of  the  fhip  by  the  Governor's  orders,  and 
^  aiked  the  deponent  v(^hat  charge  he  hid  of  her  j 
t^  that  the  deponent  informed  him  that  he  was  in 
^  charge  of  the  faid  fhip  by  the  orders  of  Mn  Derjch 
'*  fony  Mafler  of  the  Oronpkoj  to  fee  that  the  faid  fhip 
^  Adams  was  regularly  pmnped  out,  and  liot  to 
S^  fuSer  any  thing  to  be  taken  out  of  her  ;  that  Major 
^  Logan  told  him  he  muft  go  on  fhore  with  him,  and 
^'  the  deponent  afked  if  he  could  not  go  to  bis  owq 
^*  fhip,  and  Major  Logan  anfwered  yes,  and  that  he 
f *  might  either  go  on  board  his  own  fhip  or  on  (hore 
f*  with  him  ;  that  Captain  Tubbs  ordered  two  of  his 
f f  mcQ  to  p^t  ^e  deponent  on  board  the  Dominka 

"  packet, 
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^  packet,  and' he  was  accordingly  taken  on  board        n* 
^  of  her,  as  there  was  a  boat  alongfide  of  her  froiA  ^    .  .^!^ 


^  the  Oronoko.**  There  is  another  witnefs  to  this  jf^,  i4th« 
pointy  Thomas  Citing  Faxton^  and  the  account  h*  **** 
gives  is,  •^  That,  in  the  month  of  Augufi  laft.  Major 
Logan  came  on  board  the  flnp  Adams^  with  a  £er« 
jeant  and  eight  white  foldiers,  while  fhe  was  nndet 
feizure  by  Lieutenant  Briarly ;  that  die  deponent 
^  was  on  board  at  the  time  of  their  arrival ;  thait 
^^  Major  Logan  told  the  boatfwain  that  he  was  fent 
^*  to  take  charge  of  the  ihip,  and  be,  the  boatfwam, 
^^  had  nothing  further  to  do  with  her,  and  might  go 
^  on  board  his  own  veflel  as  quick  as  he  could,  and 
^  a  boat  belonging  to  the  Adams  was  ordered,  aild 
**  took  him  on  board  the  Dominica  packet  j  that  fome 
**  orders  were  given  refpefting  the  (hip  Adorns^  but 
«'  docs  not  recoiled  the  purport  of  them,  but  he 
*f  remembers  that  Major  Logan  told  the  Serjeant  to  let 
^<  Captain  Tvbbs  go  on  and  to  continue  to  difcharge 
^<  the  tobacco,  and  not  to  let  any  boats  come  along* 
"  fide,  unlds  by  Captain  Tubbs's  orders/' 

It  appears  that  this  velTel,  being  again  put  into  the 
poITellion  of  Captain  Tubbs^  in  confequence  of  this 
forcible  re-poffeffion  by  the  military  force,  there  fol- 
lowed afterwards  an  application  to  the  Judge  of  the  < 
Court  on  behalf  of  Captain  Tubbs  made  upon  the  i  ft, 
of  September  1807,  ftating  that  his  cargo  was  then 
all  delivered,  and  that  he  defired  leave  to  departf 
The  anfwer  given  by  the  Judge  was,  that  no  proceed* 
ding  had,  at  that  time,  been  commenced  in  his 
court ;  that  there  was  nothing  to  detain  him  there^ 
and  that,  therefore,  he  was  at  liberty  to  depart.  And 
it  does  appear  accordingly  that  he  did  depart ;  the 
flop  went  about  her  biffm^  and  without  any  bdtl 

*  Mr, 
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The  Mc.  Briarly  afterwards,  upon  the  1 9th  of  OSlober^ 

^^^  filed  his  information,  and  prayed  that  bail  might  be 
.  jFc»  Z4tii,  afligned.  The  Judge  reje&ed  the  application  for  bail, 
*  ***  becaufe  he  faid  he  had  no  jurifdidion,  the  Ihip  being 
gone,  and  that  no  caufe  having  been  commenced  while 
th^  fliip  (laid  there,  there  was  nothing  upon  which 
the  Court  could  then  a£t.  It  happened,  however* 
ihjrt  this  fame  (hip  returned  to  the  port,  and  then 
Lieutenant  Briarly  applied  to  the  Judge  for  his  au- 
thority to  arreft  her.  That  authority  was  accordingly 
communicated  on  the  29th  January  1 808,  and  I  think 
rightly  communicated,  becaufe  Lieut*  Briarly  having 
taken  legal  poffeflion  of  the  fhip  in  the  firft  iiiftance,  and 
forcible  re  poffeflion  having  taken  her  from  him,  I  think 
his  legal  poffeflion  was  not  diverted  by  that  forcible 
re-poffeffion,  and  that,  therefore,  the  legal  authority  of 
the  Court  was  very  properly  imparted  to  him,  for  the 
purpofe  of  putting  him  xsxjlatu  quo^  into  the  exaft  fl:ate 
in  which  he  would  have  been  if  that  force  had  not  been 
applied  to  him.  The  ftiip  was  accordingly  arrefted, 
and  bail  ordered  for  the  alledged  value  of  the  fliip  and 
the  former  cargo.  *    ' 

There  was  then  an  application  made  to  the  Court 

to  proceed  to  the  hearing  of  the  caufe  on  the  claim  - 

.  given,  the  evidence  being  clofed.    But  it  appears  that 

the  caufe  was  not  heard  till  fix  months  afterwards  in 

'   confcquence  of  the  application  of  the  Cun:om-houfe 

officers,  who  ftated  that  their  orders  from  the  Cufl:om- 

houfe   in  England  were,  that  caufes  in  which  they 

were  pTiriies  J}:ouId  not  be  heard  till  they  had  diredions 

from  home^  if  poffible ;  always  preferving  due  obedience 

to  the  orders  of  the  Court  in  which  the  proceedings 

were  had*     I  dare  fay  there  were  reafons,  and  that  a 

very  juftifiable  difcretion  exerdfed  upon'  thofe  reafons, 

then  guided  the  determination  of  the  judge  to  delay 

8    .  tho 


HIGH  COURT  OF  ADMIRALTY. 


^7 


the  caufe  for  fa  long  a  period     I  tave  no  doubt  of        tu 
it ;  but,  at  the  fame  time,  it  is  not  to  be  faid  that  if  a      ^"""^ 


private  feizor  makes  a  feizure  and  is  willing  to  pro*  Stb,  i4\ 
ceed  with  his  caufe,  the  caufe  is  neceffarily  to  be  fut 
pended  for  fix  toonths,  till  orders  can  be  received 
from  the  Cuftom  Houfe  here.  Becaufe  that  feizor  is 
proceeding  pro  inierejfefuo ;  he  has  a  right  fo  to  pro- 
ceed,  and  it  is  at  his  expence  and  peril.  The  'ground 
for  that  direftion,  affigned  by  the  commiflioners  here, 
16,  that  improper  expences  may  not  be  incurred  on 
behalf  of  the  king's  government.  But  if  the  fuit  is 
going  on  not  at  their  expence,  but  at  the  private  * 
charge  of  the  private  feizor,  there  is  no  reafon  why 
he  fhould  be  delayed  in  the  profecution  of  it.  '  I  do 
not  mean  to  impute  blame.  I  have  no  doubt  the 
delay  was  properly  interpofed. 

A  noli  profequi  being  entered  by  the  Attorney 
General,  proceedings  were  had  upon  that  point,  and 
the  noli  profequi  difmiffed  fo  far  as  refpeded  the  in- 
tereft  of  Lieutenant,  Briarlyj  the  caufe  as  profecuted 
by  him  came  to  a  hearing,  and  upon  that  hearing  the 
judge  reftored  the  fliip  and  the  cargo  entirely. 

The  caufe  being  regularly  appealed,  it  is  now  for 
me  to  confider  what  is  to  be  the  event  of  that  appeal. 
The  breach  affigned,  and  the  only  one  worthy  the  at- 
tention of  the  Court,  is  the  importation  of  tobacco, 
and  to  prove  this  importation  of  tobacco  thefe  fafts 
are  i^ftablifhed.     Firft,  that  it  was  brought  to  the  * 

ifland  of  Trinidad  in.  this  fliip,  not  being  Britijh 
built  or  navigated  as  fuch,  but  an  American  fliip ; 
fecondly,  that  it  was  there  put  into  a  boat  for  the  pur* 
pofe  of  being  landed  and  warehoufed ;  and  thirdly, 
that  it  was  finally  landed  and  warehoufed.    The  laft 


S^t  CASis  DETERMINED  IN  THE 

fl 

Thft         of  tfiefe  fads,  that  it  was  finally  landed  and  ware* 


AdaAs« 


iioufed,  IS  not  neceifaxy  to  conflitute  the  importation ; 
/k».  i4tb|  becamfe  undoubtedly  the  putting  into  the  boat  with 
'  "'  the  intention  of  bang  landed,  is  an  importation.  The 
bringing  goods  in  a  Jbip  is  prima  facie  evidence  of 
importation ;  it  may  be  r^elled ;  but  the  adof  putting 
lifaem  kito  a  boat  from  the  fhip  with  the  avowed  in< 
tendon  of  landing  them,  is  undoubtedly  all  that  is 
^ecefTary  to  compofe  and  to  conclude  a  cafe  of  impor- 
tation ;  and  therefore,  I  think,  I  muft  take  it  that,  iii 
<chis  cafe,  there  is  fufEcient  proof  of  the  fad  of  the  im* 
portation  of  this  tobacco. 

This  ia&  is  attanptedto  bejuftifiedinthe  cafe,  and 
the  rights  and  the  interefts  of  the  party  in  this  pro« 
''  perty  mufl  depend  upon  the  nature  of  the  juftifica- 

tions  that  have  been  fet  Up.    It  has  been  faid,  in  the 
firft  place, and  very  flrongly  infifled  upon,  that  here  was 
a  perfe£llv  bona  fide  intention;  that  it  is  clear  there  was 
no  intention  to  violate  the  law,  becaufe  an  application 
was  firft  made  to  the  governor — that  permiflion  was 
^yen  by  him,  and  it  Was  intended  to  be  landed  openly 
and  in  the  hc^  of  day,  without  any  a£t  of  fmuggling 
•as  £sur  as  clandeflinity  is  neceffary  to  conflitute  an 
offence  of  that  fpecies.     In  the  firft  place,  it  is  not 
aeceflaiy  that  there  fhould  in  all  cafes  be  tnala  fides 
to  fubjed  to  forfeiture,  becaufe  an  irregular  importa« 
^n  made  under  ignorance  or  error,  if  ignorance  and 
'error  be  not  invincible,  works  a  forfeiture,  and  iff 
^qmt^  fuffici^nt  for  that  purpofe.     If  you  break  the 
lafw,  whether  you  do  it  clandeftindy  or  openly  and 
avowedly,  the  intention  of  violating  the  law  is  a  legal 
and  impked  ingredient  in  the  a6t  done,  and  the  Court 
pot  re(}uired  to  look  further  than  to  the  a£t  itfelf. 

£>ut 
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But  I  muft  iay,  that  if  it  inere  requifite  ta  look         iM 
jiiither,  I  cannot  but  think  that  ifamething  9f  an      A^r^**^-. 


it 


itlJL, 


apparent  mala  fides  does  occur  in  this  cafe,  for  I  can  by  fm^^  i^ 
no  means  agree  to  the  reprefentations  which  have 
been  made  of  that  clear  purity  of  intention  in  the. 
import^^j  who,  are  to  be  confidered  as  the  violators 
of  the  law— I  mean  the  Britijh  merchants,  Mr* 
Niblett  and  Mr.  Swinden.  For  what  is  their  condud? 
In  the  petition  which  is  contained  in  page  60,  they. 
ftate  to  the  governor,  •*  That  they  have  imported  in 
the  American  fhip  Adamsy  from  Bo/ion^  twenty-five 
hoglheads  of  tobacco,  which  they  contracted  for  in 
Afril  hft,  at  which  time  the  faid  article  was  allowed 
^^  to  be  imforted  in  American  bottoms^  and  no  intima-i 
"  tion  of  its  being  prohibited."  Now,  how  is  it 
poiHble  to  affert  that  with  any  attention  to  the  dates  of 
the  order  of  the  king  m,  council,  which  had  been  re* 
ceived  and  publifhed  at  the  government-houfe  at 
Trinidad  months  b^ore  ;  for  this  petition  bears  date 
on  the  5th  of  Auguji  1 807,  and  the  order  in  council 
was  publiihed  at  the  government-houfe  at  Trinidad 
upon  the  21ft  of  November  1806,  in  which  there  was 
allowed  the  importation  of  provifions.  But  under 
which  allowance,  tobacco  (unlets  tobacco  in  the  circum* 
(lances  I  fhall  have  occafion  to  advert  to,  can  be 
confidered  as  provifion)  was  pubh'cly  and  notorioufly 
a  prohibited  article;  for  every  thing  not expref sly  per^ 
mitted  muft  be  taken  to  be  prohibited  under  the 
general  ftatutes  of  fexclufion.  How  therefore  it  can 
poflibly  be  afferted  by  them  that  they  contrafted  for 
this  tobacco  at  a  time  when  it  could  be  legally  inu 
ported,  I  really  cannot  conjedure.  They  go  on  to 
ftate  in  this  petidon,  ^^  that,  being  informed  there  is 
fame  reftriCtion  at  thb  time}"-— {why  there  was  no 

other 
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Tii»         Other,  reftrifkion  *  than'  that  which  exifted  at  the  dme  ot 
^  their  entering  into  the  contraft,) — **  your  petitioners 


juk  i4th>     *•  truft  that  your'  excellency   will  take  the  drcum- 

'*  ftance  into   confi  deration,  and  allow  the  fame  to 

**  be  landed,  otherwife" — What?  "  atherwifeit  would 

**  prove  offerious  injury  to  them  ?**  that  is,  they  would 

l)e  lofers  by  it. 

Now,  I  have  found  great  difficulty  in  reconciling 
this  averment  with  the  other  averment  which  I  find 
upon  oath  in  the  depofition  of  one  of  thefe  gentle- 
men  (Mr.SwindeTi)  afterwards,  in  page  60  of  thepro- 
cefs,  in  which  he  expfefsly  fwears,  in  anfwer  to  the 
^fecond  interrogatory,  **  that  he  is  no  further  inte* 
**  refted  in  the  condemnation  or  acquittal  of  the  fhip  or 
**  cargo,  than  that  he  affifted  Mr.  Faxon  as  afting  on 
•*  behalf  of  Captain  Tubbs ;  that  be  has  no  intere/i 
*^  whatever  in  thisjbip  or  in  this  cargo*,**  having  never- 
thelefs  ftated  in  the  petition  that  the  being  prevented 
landing  this  article  would  be  a  mojl  ferious  injury  t$ 
bint. 

As^o  the  pretence  which  has  been  fet  up  that  this 
tbbacco  came  merely  as  other  goods  do  for  re-export- 
ation, and  that  on  application  for  leave  to  the  governor. 
It  was  permitted  to  be  landed  there ;  it  is  perfeftly 
dear  that  in  reality  this  was  only  for  the  purpofe  of 
^  fecilitadng  the  importation ;  for  they  admit  from  the 
beginning  that  they  meant  to  import ;  and  this  therefore 
was  only  the  vehicle  for  that  importation.  The  mode 
in  which  it  v^as  to  be  imported  was  this  (and  it  was  a 
contrivance  for  that  purpofe  only)  the  tobacco  was  to 
come  there  openly  as  for  re-exportadon,  and  then,  upon 
leave  applied  for  by  them  and  given  by  the  governor 
for  the  importation,  it  was  to  be  imported.  But  no  re- 
exportation entered  into  the  minds  of  the  perfons  who 

were 
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were  pardee  to  this  bufmefs ;  it  is  evident  that  their        t!» 


AOAMt. 


original  intention  was  importation  only,  firft  taking 

thefe  fteps  for  the  fole  purpofel  have  ftated*     I  am      ^eh.i^^ 

therefore  clearly  of  opinion,  that  there  is  nothing  of        '  '** 

iona  fides  in  this  cafe  (to   (ay  the  leail  of  itj  that 

challenges  any  peculiar  confideration  towards  thefe 

parties. 

The  next  judlfication  which  has  be^n  fet  up,  and 
which  is  of  a  very  grave  kind,  is,  that  authority  was 
given  by  an  a£lual  permiflion  to  land  Ihefe  goods  by  the 
governor  and  council,  and  afterwards  (as  it  is  pleaded) 
by  the  cuftom-houfe  ofEcen  Now  the  cpndu£b  of 
the  cuftom-houfe  officer  certainly  adds  nothing  to 
the  authority,  b^caufe  it  is  perfeftly  clear  that  Mn 
Grant  J  conceiving  he  was  bound  in  duty  to  obey  the 
governor  and  council,  did  not  confirm  thofe  orders, 
but  a£ted  merely  '  in  conformity  to  them  ;  and  if  the 
a£t  is  not  legalized  by  the  governor,  ftill  lefs  will  it 
be  fo  by  the  obedience  the  officer  felt  himfelf 
bound  to  give  to  the  aft  of  the  governor.  The 
cafe  therefore  is  confined  to  the  authority  of  the 
governor,  afting  by  the  advice  of  his  council ;  and 
upon  that  the  queftion  comes  to  this,  (which  is  a  con- 
ftitutional  queftion  in  the  colonies  of-  confiderable 
extent  undoubtedly,)  namely,  What  authority  the  go- 
vernor had  to  grant  a  permiffion  for  the  landing  of 
articles  not  permitted  by  l^w  to  be  imported  ? 

That  a  governor  generally  has  no  fuch  authority  I 
think  is  moft  clear,  both  upon  general  principles,  and 
Ekewife  upon  the  hiftory  of  the  laws  that  apply  to  - 
this  particular  fubjeft.  Upon  all  general  principles 
furely  noty  becaufe  it  would  amount  to  a  power  of  dif- 
penfing  with  the  a£b  of  parliament,  which  the  con- 
ftitucion    of  this    country  does  not  allow  to    the 

fovereign 
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Th0  {bv^eign  him£elf.    Nobody  contends  that  the  cfowtf 

A>AMft  ^^^^  ^^^  ^^  legally  perqfiit  articles  to  be  unpoite4 

^.  i4ti^  which  are  excluded  by  (latute^  unlefs  where  a  difcre' 

^^^  tion  IS  veiled  in   the  crown  by  flatute,     I£  fucl| 

permiffion  is  given  fwhich  prefluig  occafions  may  ua* 
doybtedly  call  for),  k  requires  an  indemnity  for  thofe 
who  advife,  and  for  thofe  who  carry  it  into  execution^ 
for  it  is  wi  undoubted  violation  of  the  law  in  every 
tnftance  in  which  it  occurs  ;  and  it  never  can  be  faid^ 
that  the  derived  authority  of  a  governor  under  thd 
Crown  can  be  lefs  reftrifted  than  that  of  the  Crowa 
itfelf  in  the  ufe  of  its  prerogative  upon  fuch  matters.— 
So  mucli  for  general  principle. 

Upon  the  particular  hiftory  of  the  laws,  applying  to 
this  fubje^i;,  how  does  the  cafe  ftand  ?  It  is  matter  of 
perfed  notoriety,  that  owing  to  the  difficulty  of  ob- 
taining fuiq)lies  during  the  war,  it  had  been  the 
praftice  of  the  governors  of  the  colonies  to  permit 
the  importation  of  fuch  articles  as  were  really  nece£- 
fary  for  the  fubfiftence  of  the  inhabitants  of  their 
feveral  fettlements.  They  have  been  in  the  habit  of 
granting  fuch  permiffions ;  but  it  is  niatter  of  equal 
340.3.«.35.    notoriety,   that  afts  of  parliament  were    regularly 

paffed,  in  order  to  iindemnify  the  governors  for 
having  fo  a&ed  in  breach  of  the  law ;  and  thofe  a^ 
have  at  the  fame  time  mdft  explicitly  recognized  that 
fuch  permif&ons  have  no  validity  whatever  in  law* 
What  is  the  language  of  all  thofe  particular  ads 
of  indemnity?  It  is,  <V Whereas,  under  neceflity^ 
'*  governors  have  permitted  certain  articles  to  be 
landed ;  the  fame,  on  the  groimd  of  necellityt 
ought  to  be  justified  by  an  ad  of  parliament,  and 
*'  reiuUred  valid  and  of  due  force  in  law  ;**  Plainlf 
admitting  that^  without  a  ftatute  applied,  they  would 

be 
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h^  of  no  force  in  law  whatever*   And  a  fundamental         ne 
provifion  made  is,  •*  that  all  aftions  already  com.   ^-^°^"*- 
tnenced  fliall  be  flayed/'  evidently  again  admitting,      jreb.  Z4ch, 
that  profecution$  might  be  commenced  on  account        '^^'' 
eS  thofe  breaches  of  the  law.     Such  a  provifion  as 
this  occurs  in  every  one  of  thofe  a€te,  manifeftly  r^ 
cognizing  that  parties  might  ;fue  and  might  recover 
the  penalties,  and  do  every  thing  which  can  be  done^ 
where  a  law  has  bgen  infringed  for  the  recovery  of    « 
the  penalties  given  by  ftatute  for  thofe  infringements. 
Since  that  time,  another  policy  has  been  adopted 
by  the  ftatute  of  the  46th  of  his  prefent  majefty.  46G.3.  czzx. 
When  this  fubjed  came  to  be  reconfidered  it  was 
thought  extremely  unadvifable  that  this  irregular  and 
fomewhat   unfeemly  prance  fkould  be  continued^ 
and  another  policy  was  adopted,  and  this  policy  was 
that  the  crown  which  had  not  the  power  before, 
0iottld  now  have  an^authority  conferred  upon  it  of 
dire£Hng  the  governors  of  the  feveral  colonies  tp 
permit  Itich  and  fuch  ardcles  to  be  imported.   But  the 
9&  of  parliament  which  introduces  and  eftabliihes    ' 
this  policy  moil  ezprefsly  recognizes,  that  all  that  had 
been  done  by  the  governors  without  fuch  an  authority 
as  this  being  commimicated  to  them,  was  a  violation 
«f  the  law,  for  it  begins  in  this  manner :  ^^  Whereas 
^  k  is  neceflary  that  provifion  ihould  be  made  for 
^  meeting  fuch  emergencies  in  future,'*  treating  whe^ 
the  governors  had  done  as  manifeft  violations  of  the 
law^  and  to  be  juftified  only  by  neceffity.   This  is  a 
ffecognition  that  they  are  violations  of  the  law  in  every 
tnftance  in  which  they  occur;  one  is  not  more  a 
inolation  of  the  law  than  another ;  it  is  not  the  fre- 
quency that  makes  the  violation,  but  it  is  a  violation 
in  every  Inftance.   It  is  fo  confidered  by  this  ftaiute^ 
.   VOL.1*  z  the 
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The         the  objeQt  af  which  it  is  evident  was  to  prevent  violsL 
ADAjft.       ^Qj^  ^  jj^g  jj^^^  jj^  ^Q  continue  them«-^and  to  confine 


Feb.  14th,      the  power  of  making  provifions  for  fuch  occafions  to 

'^"'        his^raajefly  and  his  council;  takiag  away  from  the 

governor  and  his  council,  (if  that  can  be  laid  to 

'  be  taken  away  which  they  never  had,)  a  power  wl^ch 

they  did  not  pofiefs,  but  which  they  had  exerdfed 

and  taken  upon  themfelves  to  exercife  \mder  dr- 

cumftanccs  of  apparent  neceiEty.      I  cannot  help 

thinking,  that  if  under  the  flate  of  the  law  as  now 

modelled  a  power  of  that  fort  is  aiTumed,  it  is  a  more 

direft  breach  of  the  law  than  even  before,  for  as  it 

tlood  formerly,  the  authority  wag  nof  poffeffed  any 

where,  no  provifion  was  made  for  its  exiftence  or 

exercife,  and  if  it  could  be  find  to  exift  it  exifted  jtift 

as  much  in  the  governor  as  the  crown,  for  in  trudi  it 

exifted  in  neither.     But  now  it  is  vefted  excttifivefy 

and  pojitively  in  the  crown,  therefore  here  is  now  an 

additional  obligation  on  the  part  of  the  governor  not 

to  trefpafs  on  that  power  which  the  wifdom  of  the 

%  ftate  has  confided  exclufively  to  the  difcretion  of  the 

crown ;  here  is  now  an  additional  ground  upon  which 

the  illegality  of  fuch  an  a£k  is  to  be  confidered  as 

llill  more  fubftantially  founded. 

His  majefty  has  as  far  as  this  particular  cafe  b  con* 
cerned  a&ed  upon  the  authority  fo  communicated  to 
him  by  certainr  public  orders  conveyed  to  the  go^ 
verners  of  the  plantations,  containing  theran  an  enui* 
ineration  of  the  articles,  which  under  the  exercife*of 
his  authority  he  permits  to  be  imported,  notwithftandf 
ing  the  prohibitions  of  the  ftatute,  and  by  this  eau* 
meration  they  sure  unavoidably  bound,  they  cannot 
travel  out  of  it  a  hair's  breadth.  I  do  not  fay  that 
occafions  may  not  arife,  in  which  mere  political  re- 

fponfibility 
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Q>oniibIIity  might  be  fatisfied  lipori  a  deviation  of        Th« 
this  nature,  but  legal  refponfibility  certainly  cannot*  ^*"* 

If  fa£ts  of  this  kind,  though  done  under  an  adequate  Ffh.  x^ith, 
political  refponfibility,  are  examined  in  a  Court  of  ^^"* 
Juflice  idto  which  they  are  brought  by  any  perfon 
having  a  right  to  bring  them  into  fuch  court  of 
juftice,  the  permiffion  of  any  other,  except  of  that 
perfonage  who  is  authorized  by  exprefs  words  of  the 
ftatute  to  grant  it,  muft  be  confidered  as  giving  no 
force  whatever  to  any  thing  done  under  fuch  per- 
miffion. 

In  this  particular  cafe  tobacco  is  not  found  among 
the  articles  permitted  by  fuch  authority  as  the  Law 
under  this  explanation  can  alone  refpeft,  unlefs  it  is 
found  under  the  defcription  of  provijion  ;  and  I  can* 
not  think  that  it  is  found  there,  either  in  the  nature 
of  the  thing  itfelf,  or  in  the  underftanding  of  the 
pai[ties.  By  provifion  in  the  ftatute,  is  to  be  under- 
ftood  humaiufood — that  which  contributes  to  the  fuf-- 
tenance  of  the  body.  The  ufe  of  tobacco  in  this  ifland^ 
as  far  as  one  can  coUeft  from  the  evidence,  is  princi- 
pally for  fmoking,  and  there  is  much  talk  of  the  ma* 
nufadure  of  fegars,  and  the  extreme  ufe  of  it  to  the 
natives  and  the  flaves  in  the  rainy  feafon.  But  fup- 
pofing  it  to  be  applied  in  the  other  way— of  maftica* 
tion,  bringing  it  nearer  to  the  application  of  food,  I 
think  it  is  not  liable  to  be  fo  confidered,  either  phy- 
fically  or  legally.  It  is  a  plant  of  the  narcotic  kind, 
which  removes  appedte  by  afting  as  narcotics  Ao^  by 
deadening  the  faculties  of  the  flomach,  but  not  by 
conveying  nutriment ;  it  is  not  alimentary  in  any  de* 
gree,  and  is  not  fo  confidered.  It  is  indeed,  I  under* 
ftand,  here  fupplied  by  the  AHftualling  Board  to  the 
Navy,  but  not  as  provifion  in  any  other  fenfe  than 
that  it  is  pravided'^noi  in  the  real  intelligible  ufe  of  the 
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wofd  as  nutriment.  It  is  known  that  in  this  ufeo/H 
the  extrad  is  generally  rejefted  from  the  mouth — ^not 
taken  into  the  ftomach,  and  if  cafually  received  there^ 
it  is  received  not  as  matter  of  nutrition.  It  msly  be 
an  article  of  luxury,  and  in  perfons  of  certain  habits 
of  lifC)  becomes  an  article  of  neceflity ,  and  may  be 
£ilutary  in  fome  of  its  effects  ^  but  it  is  not  proviiion  in 
the  fenfe  of  food,  it  is  not  that  which  is  onderdood  to 
convey  nourifhment  to  the  body,  though  as  a  narcotic 
it  may  fomedmes  render  the  ufe  of  food  unnecefiary. 
Moft  clearly,  in  the  underftanding  of  all  the  par-* 
ties,  it  was  not  confidered  as  provifiott ;  for  if  fo»  how 
comes  it  that  a  particular  permifiion  was  applied  for ; 
that  thefe  certificates  of  merchants  were  obtained  \  and 
that  this  authority  for  importation  was  finally  granted* 
All  thefe  fteps  were  perfeftly  unneceflary,  if  tobacco 
was  comprifed  under  the  defcription  of  the  licenfed 
article  Proviji^ns.  I'hey  prove,  beyond  all  contradic- 
tion, that  all  the  parties  in  this  tranfadion  took  a  view 
utterly  inconfiftent  with  any  luch  pretenfion. 

The  next  principle  which  has  been  reforted  to  iQ 
juftification  of  this  ad  is^  that  though  the  Governor 
has  not  generally  (and  it  can  hardly  be  argued  chat  he 
generally  has)  a  power  of  importation,  yet  that  he 
has  in  cafes  of  neceflity.  And  I  muft  admit  that  in 
cafes  of  great  and  imperious,  and  what  I  may  defcribe 
as  tyrannical  neceffity  (and  that  demonftrated  by  clear 
and  UTefiftible  evidence)  the  Court  will  {train  hard 
to  give  to  the  parties  even  in  the  adminiftration  of 
thefe  unbending  laws,  the  benefit  of  thofe  maxims, 
in  which  the  common  fimfe  and  feelings  of  mankind 
have  always  acquiefced.— iVi?^^/^  has  no  lawy  necef^ 
Jitas  quicquid  cogit  defendit.  Nemo  tenetur  ad  impeffi'' 
bili^t  would  be  inhuman  for  a  Court  of  Juftice  tofiiy, 
that  it  is  by  thefe  laws  to  bind  humaa  creatures  to  the 
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iiu£eries  of  fiamme.    Whether  fuch  a  necelfity  could        The 
be  pleaded  or  not,  in  refpefk  of  an  article  of  mere  ^^*' 

luxury,  is  a  queilion  I  will  not  enter  into,  probably  ra.  i^ 
it  might,  if  that  which  originally  was  confidered  as  '  U' 
an  article  of  mere  luxury  was  converted  into  an  article 
of  neceflity.  But  I  mud  accompany  this  with  the  bb- 
fervation  that  the  exiftence  of  the  neceflity,  muft  be 
pleaded  and  proved  to  the  fatisfa^on  of  the  Court 
which  is  to  examine  the  plea  and  the  proo£  I  cannot 
admit  that  the  Court  is  to  take  that  upon  the  autho- 
rity of  the  Governor,  and  to  confider  the  ad  of  the 
Governor  as  conclufive  evidence  of  the  exifteoce  •  of 
the  neceflity.  I  am  inclined  to  give  to  peribns  in  that 
honourable  fituation  every  prefumptive  concloiion;  but 
the  Court  muft  have  the  evidence  in  fupport  of  fuch 
a  plea,  and  a  fair  and  candid  view  of  that  evidence 
with  its  own  eyes,  before  it  can  receive  it  for  any 
legal  purpofe  whatever. 

Iii  the  next  place  I  fay,  no  fuch  neceflity  is  in  this 
cafe  alledged,  as  far  at  leafl  as  the  importation  of  the 
tobacco  is  concerned,  for  what  does  the  petition  of  the 
merchants  ftate  in  this  cafe  ?  I  have  obferved  already 
that  all  they  ftate  is,  "  thai  they  would  bf  lofers ;''  they 
ftate  no  diftreis  of  the  colony  on  that  account,  but 
pnly  that  if  this  tobacco  is  not  permitted  to  be  im- 
ported they  individually  would  be  injured.  Then 
follows  a  certificate  of  the  ipierchants,  which  certainly 
is  far  from  (hewing  any  thing  like  that  pubHck  ne- 
celfity. It  is  to  be  found  in  page  3  a,  and  is  to  this 
effed,  "  We,  the  underfigned  merchants  of  the  port 
of  SpaiUj  give  it  as  our  opinion  that  the  landing  of 
the  faid  tobacco,"  What? — ^Is  neceflary  to  the  fafety 
pf  the  colony  or  the  prefervation  of  the  inhabitants  ? 
No— *but  that  it  "  will  be  of  no  detriment  to  the  Britifh 
trfid€^**    This  confideration,  I  perceive^  has  foimd  its 
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The         way  into  the  aft  of  the  Governor,  for  there  is  written 


Adams. 


upon  it  "  Granted,  provided  the  tobacco  is  unmanu- 
/y».  i4th»     ?*  feftured  ;"  and  it  is  alfo  introduced  into  the  fen^ 
tence  of  the  Judge  of  the  Court  below,  who  obferves, 
"  That  the  permiffion  to  import  unmanufaftured  to* 
.  **  bacco  vnll  not  injure  the  Britijh  trader.'*    Now  cer- 
tainly grounds  of  commercial  policy  will  never  lega- 
lize fuch  an  aft  if  thofe  grounds  were  ever  fo  iblidly 
founded  and  clearly  made  out.  On  the  beil  confideration 
I  can  give  to  this  evidence,  I  fhould  very  much  doubt 
whether  I  could  venture  fo  to  charafterizethem,  forlfee 
this  clearly,  that  the  effeft  of  this  indulgence  is  to  give  a 
very  great  and  preponderating  advantage  to  the  Ame^ 
rican  merchants  in  this  trade  over  the  Britijb.     It  ap- 
pears upon  the  evidence  of  Mr.  Hudfon  and  Mr.  Grants 
that  in  two  months,  from  the  ift  of  June  to  the  loth 
of  Auguji^  30  hogflieads  only  were  imported  by  the 
Britijh  merchants,  and  76  by  the  Americans  under 
permiffion  of  the  Governor.     It  is  perfeftly  clear  Qi  I 
allowed  myfelf  to  form  a  judgment  upon  this  evidence 
alone)  that  the  refult  of  this  niuft  be  to  drive  the 
Britijh  navigation  out  of  the  markets  of  this  ifland,  in 
direft  contravention  to  the  policy  of  the  fyltem  of  the 
Navigation  Laws.    However,  I  am  too  well  aware  of 
the  want  of  local  information  upon   fuch  a  fubjeft  to 
entertain  any  other  than  a  very  diffident  opinion  upon  it, 
and  therefore,  I  am  perfeftly  prepared   to   fuppofe 
that  thofe  perfons  who  have  a  much  more  intimate 
and  comprehenfive  view  of  the  fubjeft  may  be  better 
qualified  to  form  correft  judgments  upon  grounds  of 
commercial  poHcy — But  I  mufl  add  that  if  thefe  judg- 
ments upon  which  the  afts  of  the  Governor  have  pro- 
ceeded were  moft  unimpeachably  correft,  they  would 
not  fuflain  the  afts  which  have  taken  fuch  grounds  for 
their  legal  bafis.    If  there  are  fuch  grounds  of  policy 

that 
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lltat  €^11.  fdr  the  admiffion  of  fuch  articles;  what  is        tu 
thecouxfe  pointed  out  by  the  law  ?— to  reprefent  thefe        °^*"' 
grounds  to  the  King,  and  to  leave  the  judgment  of     feh,  14th,  ^ 
commercial  policy,  where  the  law  has  placed  it,  and 
to  a&  under  orders  emanating  from  the  royal  authority 
itfelf. 

.  In  die  next  place,  I  fay,  that  if  there  is  no  neceility 
alledged,  dill  le&  is  there  a  nece&iy  proved*  In  fad, 
the  contrary  is  proved  in  this  cafe.  It  is  dated  in  th^ 
evidence  of  one  of  thefe  merchants,  who  were  called 
£br  the  claimant,  <'  that  60  hogftieads  of  tobacco  is  the 
average  confumption  for  fix  months,''— that  is  ten  hog* 
Aeads  a  month.  Now,  between  the  ift  of  Jufie  and 
the  I  oth  oi^Aupi/i  it  appears  that  there  were  1 06  hog- 
iheads  imported,  and  none  exported ;  that  is  proved 
by  the  colledor  of  the  cuftoms ;  and  feveral  mer-  ^ 

chants  prove  that  they  had  large  quantities  on  hand ; 
th^t  the  importation  was  iar  beyond  the  average  con- 
sumption, an4  that  there  had  been  a  rife  only  of 
twenty-five  per  cent,  in  point  of  price.  If  there  was 
any  real  dlftrefs  or  urgency  that  could  create  an  alarm 
OF  amount  to  a  neceility,  it  certainly  does  not  appear 
upon  the  evidence  to  which  I  muft  confine  myfelf ; 
what  might  be  matter  of  notoriety  in  the  ifland,  or 
matter  of  local  feeUng,  is  out  of  thequeftion,  becaufe 
it  is  out  of  fight.  Confining  myfelf  to  this  evidence, 
J  fee  no  reafon  whatever  for  believing  it. 

Another  ground  which  has  been  rcforted  to,  has 
been  an  addrefe  rather  to  the  miferlcordia  of  the  Court, 
on  account  of  the  probable  ignorance  of  a  foreign 
captain,  coming  in,  not  acquainted  with  the  law, 
;md  mifled  by  the  Governor,  the  extent  of  whofe  au- 
thority he  could  not  accurately  define.  To  this  it  is 
an  obvious  anfwer,  that  whoever  trades  with  a  country^ 
Ji>e  he  a  foreigner  or  not,  is  bound  to  know  the  laws 
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The  of  that  <countFy  with  wlucfa  he  trades^  as  ikr  as  dicy 
*,^  concern  his  own  afts,  be  the  nature  of  thofe  lawt  an4 
/«6. 14k ,  the  extent  of  them  what  they  may*  If  he  tradea 
under  the  advice  even  of  a  fkilful  pra£Utioner  of  tho 
law,  and  that  advice  proves  erroneous,  I  ^r  that  it 
is  an  indifpenfible  principle  of  the  law  that  it  will  not 
proted  him  from  forfeiture.  If  he  trades  under  an 
authority  that  is  infufficient,  it  will  not  proted  him, 
becaufe  he  is  as  much  bound  to  know  the  extent  of 
that  authority,  relatively  to  himfelf  in  that  z6c  of  trailing, 
as  he  is  to  know  any  other  circumdance  that  is  re« . 
quired  to  conftitute  the  legality  of  the  2i6t. 

But  I  confider  not  fo  much  in  this  cafe  the  Annricatt 
mailer,  as  the  importers — thofe  ^ritijb  merchants 
who  knowingly  entered  into  a  contrafib  at  a  time  whoK 
it  was  clearly  illegsd,  who  furprifed  the  vigilaoee,  and 
in  fome  meafure  abufed  the  honourable  intentions  of 
the  Governor,  and  led  oh  this  Amerkan  captain  into 
what  I  am  legally  bound  to  confider  as  a  vkdation  of 
the  law. 

Having  confidercd  this  cafe  with  m\ich  attention, 
not  only  to  its  own  merits,  but  likewife  to  that  which 
is  due  to  the  official  fituations,  and  to  the  honourable 
charaders  of  the  perfons  under  whofe  authority  the 
ftS  in  queftion  has  been  done,  I  feel  myf<^f  imder  the 
neceffity  of  declaring,  that  it  is  in  my  apprehenfion  to 
be  con(idered  as  an  illegal  ad,  and  incurring  the  per 
nalties  wfaieh  are  created  by  the  (latute^  The  qoeftion 
then  remains.  What  are  thofe  penalties  ?  TTie  pro, 
ceeding  is  certainly  upon  the  old  .Navigation  Law, 
which  would  embrace  the  whole  extent  of  the  for* 
fciture  of  the  fliip,  and  the  endre  value  of  the  cargo* 
But,  I  am  of  opinion,  that  the  parties,  being  AmerU 
%i  0-3.  c6.'      tnn:^  are  entitled,  by  the  Intercourfe  Aft,  to  a  mode- 

ration  cf  thofe  penalties ;  and  diat  it  having  beeft 
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€letermmed  that,  by.  the  proTifions  of  that  Interco^rfe       rim 
A&^  (the  aft  which  regulates  the  intercourfe  between      ^^^ 
the  fubje£b  of  the  United  States  and  His  Majefty's     /^.  ,^ 
fabjeds)  the  penalty  (hall  extend  only  to  the  forfeiture        ^''* 
of  the  fliip^  and  the  noxious  articles  they  have  a  right 
to  have  that  benefit ;  this  bemg  a  proceeding  under  the 
Navigation  Laws,  which  quo  a4  hoc  muft  be  confidered^ 
as  they  refpeft  the  Anuricans^  fo  far  in  a  ftate  of  fuf« 
penfion.    It  was  contended  that  the  fiih  were  liable  to 
be  confidered  as  noxious  articles.    I  think  they  are 
not  to  be  fo  confidered^  for  it  appears  that  the  pro* 
hibition  of  fifh  had  not  arrived  when  this  tranfaftion 
took  place;  the  parties  came   under  an  invincible 
Ignorance^  which  muft  excufe  them,  and,  therefor^ 
the  confifcation  cannot  extend  to  that  article.    The 
tobacco  is  liable  to  forfeiture,  and  the  (hip  likewife, 
and  as  fuch,  therefore,.  I  muft  condemn  thenu  .  I    ' 
affirm  die  fentence  with  refpeft  to  the  other  parts, 
and  condemn  the  fhip  and  the  twenty-five  hogfheads 
of  tobacco  \  and  I  think  I  Ihould  not  give  the  fdzor 
that  prote&ion  which  this  G^urt  ought  to  afford  him^ 
if  I  did  not  give  him  his  cofls  in  both  Courts. 


FOX  AND  OTHERS.  Jfoy  jodu 

x8ii. 

JUDGMEKT.  ) 

CIR  William  Scott. — ^This  was  the  cafe  of  an  American  Blockade, imi^ 
veffei  which  was  taken  on  the  15th  November  jJ^SST^^nL 
1810,  on  a  voyage  from  Bofton  f  Cherbourg.  It  is  »*? 
contended,  on  the  part  of  the  Captors,  that,  xmder  the 
Order  m  Council  of  a6th  April  1809,  this  (hip  and 
cargo,  bemg  deflined  to  a  port  of  France^  are  liable 
10  conlifatljoat    On  the  part  cf  the  Claimants  it  Ym 

been 
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The        been  replied,  that  the  fliip  and  cargo  are  not  coiififca^ 
ffid^MhMB.     ^'^  under  the  Orders  in  Council ;  firft,  becaufe  thefe 
'  Orders  have  in  fa£t  become  exdnd,  being  profeflfedly 

^*^ix?**  founded  upon  meafures  which  the  enemy  had  retraded; 
and  fecondly ,  that  if  the  Orders  in  Council  are  to  be 
confidered  as  exifting,  there  •  are  circumftances  of 
equity  in  the  prefent  cafe,  and  in  the  others  that  fol- 
low, wliich  ought  to  induce  the  Court  to  hold  them 
exonerated  from  the  penal  effeft  of  thefe  orders. 

In  the  courfe  of  the  difcuflion  a  queftion  has  been 
ftarted>  What  would  be  the  duty  of  the  Court  under 
Orders  in  Council  that  were  repugnant  to  the  law  of 
nations  ?  It  has  been  contended  on  one  fide,,  that  the 
Court  would  at  all  events  be  boimd  to  enforce  the 
Orders  in  Council:  on  the  other,  that  the  Court 
would  be  boimd  to  apply  the  rule  of  the  Law  of  Na- 
tions adapted  to  the  particular  cafe,  in  difregard  of 
the  Orders  in  Council.  I  have  not  obferved,  how<^ 
ever,  that  thefe  Orders  in  Council,  in  their  retaliatory 
charafter,  have  been  defcribed  in  the  argument  as  at 
all  repugnant  to  the  Law  of  Nations,  however  liable 
to  be  fo  defcribed  if  merely  original  and  abftrad.  And 
therefore  it  is  rather  to  correft  poilible  mifapprehen- 
lion  on  the  fubjeft  than  from  the  fenfe  of  any  obliga. 
tion  which  the  prefent  difcuflion  impofes  upon  me, 
that  I  obferve  that  this  Court  is  bound  to  adminifter 
the  Law  of  Nation^  to  the  fubjefts  of  other  countries 
in  the.  different  relations  in  which  they  may  be  placed 
towards  this  country  and  its  government.  This  is  what 
other  countries  have  a  right  to  demand  for  their  fub- 
jefts,  and  to  complain  if  they  recdve  it  not.  This  i^ 
Its  unwritten  law  evidenced  in  the  courfe  of  Its  decl* 
'  fions,  and  colleded  from  the  conunon  ufage  of  civi^ 
lized  flates.  At  the  fame  time  it  is  ftridly  true»  that 
by  the  conftitution  of  this  country,  the  King  in  Coun- 
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dl  poffeflesi  legifladve  rights  over  this  Court,  and  hi^        iim 
power  to  iflue  orders  and  inftru^ons  which  It  is  bound     i^^i  othm. 
to  obey  and  enforce  j  and  thefe  conftitute  the  written  '  " 

law  of  this  Court.     Thefe  two  propoiitions,  that  the     ^T«i«  ^ 
Court  is  bound  to  adminifter  the  Law  of  Nations,  and 
that  It  is  bound  to  enforce  the  King^s  Orders  in  Conn* 
dl,  are  not  at  all  inconfiftent  with  each  other ;  be^ 
caufe  thefe  Orders  and  Inftru£tions  are  prefumed  to  ^ 

conform  themfelves,  under  the  given  circumftances,  to 
the  principles  of  Its  unwritten  law.  They  are  either  direc- 
tory applications  of  thofe  principles  to  thecafes  indicated 

in  them— cafes  which,  with  all  the  fa&s  and  circum^ 
ftances  belonging  to  them,  and  which  conftitute  their 

legal  charader,  could  be  but  imperfedly  known  to 

the  Court  Itfelf ;  or  they  are  pofitive  Regulations^ 

confiftent  with  thofe  principles,  applying  to  matters 

which  require  more  exzGt  and  definite  rules  than  thofe 

general  principles  are  capable  of  furnifliing. 

.  The  conftitution  of  this  Court,  relativdy  to  the  le- 
-giflative  power  of  the  King  in  Council,  is  analogous 
to  that  of  the  Couns  of  Common  Law  relatively  to 
that  of  the  Parliament  of  this  kingdom.  Thofe  Courts 
have  their  unwritten  law,  the  approved  principles 
of  natural  reafon  and  juftice — ^they  have  likewife  the 
written  or  ftatiite  law  in  AQts  of  Parliament,  whictr  are 
diredory  applications  of  the  fame  principles  toparticulav 
fubjeds,  or  pofitive  regulations  confiftent  with  them,  , 
upon  matters  which  would  remain  too  much  at  large 
if  they  were  left  to  the  imperfed  information  which 
the  Courts  could  extrad  from  mere  general  fpecula^ 
tions.  What  would  be  the  duty  of  the  individual 
who  prefide  in  thofe  Courts  if  required  to  enforce  aa 
Ad  of  Parliament  which  contradided  thofe  principles, 
is  a  queftion  which  I  prefume  they  would  not  entertain 
if  priori  J  becauf(^  they  will  not  entertain  a  priori  the  fop-* 
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pofidon  that  any  fuch  will  arife.  In  like  maimer  this 
Court  will  not  let  idelf  loofe  into  fpeculations  as  to 
what  would  be  its  duty  under  fuch  an  emergency,  be* 
caufe  it  cannot,  without  extreme  indecency,  prefume 
that  any  fuch  emergency  will  happen ;  and  it  is  the  lefs 
difpofed  to  entertain  them^  becaufe  its  own  obfenra* 
tion  and  experience  atteft  the  general  conformity  of 
fuch  orders  and  inftruftions  to  its  principles  of  ua« 
written  law."— In  the  particular  cafe  of  the  orders  and 
inflru£Hons  which  gfVe  rife  to  the  prefent  queftiohy 
the  Court  has  not  heard  it  at  all  maintained  in  argu« 
ment,  that  as  retaliatory  orders  ,they  are  not  conform* 
able  to  fuch  principles— for  retaliatory  orders  they  are. 
—They  are  fo  declared  in  their  own  language,  and  in 
the  uniform  language  of  the  Government  which  ha$ 
eftablifhed  them.  I  have  no  heiitation  in  faying,  that 
they  would  ceafe  to  be  juft  if  they  ceafed  to  be  retalia* 
tory ;  and  they  would  ceafe  to  be  retaliatory,  from » 
the  moment  the  enemy  retrads  in  a  fincere  manner 
thofe  meafures  of  his  which  they  were  intended  to 
retaliate. 

The  firft  queflion  is,  what  is  the  proper  evidence  for 
this  Court  to  receive,  under  all  the  circumftances  that 
belong  to  the  cafe,  in  proof  of  the  faft  that  He  has 
made  a  bonajide  retradation  of  thofe  meafures.  Upon 
that  point  it  appears  to  me  that  the  proper  evidence 
for  the  Court  to  recove,  is  the  declaration  of  the  State 
Itfelf,  which  iffued  thefe  retaliatory  orders,  that  It  re- 
vokes them  in  confequence  of  fuch  a  change  having 
taken  place  in  the  conduft  of  the  enemy.  When  the 
State,  in  confequence  of  grofs  outrages  upon  the  law 
of  nations  committed  by  Its  adverfary,  was  compelled 
by  a  nece,flity  which  It  laments,  to  refort  to  meafures 
which  It  otherwife  condemns,  It  pledged  Itfelf  to  the 
revocation  of  diofe  meafures  as  foon  as  the  neceflity 

ceafest 
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eeafes. — ^And  till  the  State  revokes  them,  this  Cotirt  is        tii« 

Fox 


bound  to  prefume  that  the  neceffity  continaestoexift.  It 
cannot,  Mdthout  extreme  indecency,  fuppofe  that  diey  - 
would  continue  a  moment  longer  than  the  neceffity     "HiIT 
which  produced  them,  or  that  the  Notificati(Hi  that 
ftich  meafures  were  revoked,  would  be  lefs  public  and 
formal  than  their  firft  eftabUfliment.    Their  eftabliih* 
ment  was  doubtlefs  a  great  and  fignal  departure  froni 
the  ordinary  adminiftration  of  juftice  in  the  ordinary 
flate  of  the  exercife  of  public  hoftility,  but  was  jufti* 
fied  by  that  extraordinary  deviation  from  the  commoa 
exercife  of  hoilility  in  die  condud  of  the  enemy* 
It  would  not  have  been  within  the  competency  of 
the  Court  Itfelf  to  have  applied  originally  fuch  rules, 
becaufe  it  was  hardly  poffible  for  this  Court  to  poflefs  . 
that  diftind  and  certain  information  of  the  h6ts  to 
which  alone  fuch  extraordinary  rules  were  juftly  ap- 
plicable.    It  waited  therefore  for  the  communicaticxi 
of  the  fads :  It  waited  likewife  for  the  promulgadon 
of  the  rules  that  were  to  be  pradticalty  applied ;    for 
the  State  might  not  have  thought  fit  to  ad- tip  to  the 
extremity  of  its  rights  on  this  extraordinary  occafion. 
It  might,  from  motives  of  forbearance,  or  even  of 
policy  unmixed  with  aQy  injuftice  to  other  States,  have 
adopted  a  more  indulgent  rule  than  the  Law  of  Na« 
tions  would  authorize,  though  It  is  not  at  liberty  ever 
to  ^pply  a  hariher    rule  than  that  Law  warrants. 
In  the  cafe  of  the  Swedijh  convoy,  which  has  been 
alluded  to,  no  order  or  in(bru£tion  whatever  was  iiTued^ 
and  the  Court  therefore  was  left  to  find  its  way  to 
that  legal  conclufion '  which  Its    judgment  of  the 
principles  of  the  law  led  It  to  adopt.    But  certainljf 
if  the  State  had^  iflued  an  Order  that  a  rule  of  left 
leventy  (hould  be  api^ed,  this  Court  would  not  have 
confidered  it  as  any  departure  from  Its  duty  to  zQt 

upon 
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The        Upon  the  milder  rulef  which  the  prudence  of  the 

tfido^hfik     S^^  ^'^^^  content  to  fubftitute in  fupport  of  Its  own 

'  rights.    In  the  prefent  cafe  It  waited  for  the  commu- 

^iS^     mention  of  the  fed  and  the  promulgation  of  the  rule* 

It  is  Its  duty  in  like  manner  to  wait  for  the  notification 

of  the  fad  that  thefe  orders  are  revoked  in  confe- 

quence  of  a  change  in  the  conduft  of  the  enemy* 

.  The  edids  of  the  aiemy  themfelves>obfcure  and  am« 

biguous  in  their  ufual  language,  and  mod  notorioufly 

and  frequently  contradi&ed  by  His  pradice^  would 

hardly  afford  It  a  fatis£si£kory  evidence  of  any  fuch 

.  change  having  adually  and  fmcerely  taken  place.  The 

State  has  pledged  itfelf  to  make  fuch  a  notification  when 

the  h6t  happens  :  It  is  pledged  fo  to  do  by  Its  public 

Declarations — ^by  Its  acknowledged  interpretations  of 

the  Law  of  Nations— by  every  ad  which  can  excite  an 

univerfal  expedation  and  demand,  that  It  fhall  redeem 

fuch  a  pledge.    Is  fuch  an  expedation  peculiar  to 

this  Court  ?   moft  unqueitionably  not.    It  ia  univer^ 

&Uy  felt  and  univerfally  expreffed.     What  are  the 

expedations  (ignified  by  the  American  Government 

in  the  public  correfpondence  referred  to  ?    not  that 

thefe  Orders  would  become  filently  extind  under  the 

kiterpretadons  of  this  Court,  but  that  the  State  would 

refcind  and  revoke  them.     What  is  the  expedation 

exprefied  in  the  numerous  private  letters  exhibited  to 

the  Court  amongft  the  papers  found  on  board  thig 

clafs  of  veffels  ?  not  that  the  Britijb  Orders  had .  ex-> 

pired  of  themfelves,  but  that  they  would  be  removed 

and  repealed  by  public  authority.    If  I  took  upon 

inyfetf  to  annihilate  them  by  interpretation,  I  (hould 

ad  in  oppoiition  to  the  appreheniion  and  judgment 

of  all  parties  concemed--of  the  individuals  whofe 

property  is  in  queftioii,  and  of  the  American  Govenv 

inent  Itfelf,  which  is  bound  to  proted  them» 

Allufioa 
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'    Allufion  has  been  made  to  two  or  three  cafes*        tim 

Fox 

ia  which  this  Court  is  faid   to   have  exerdfed  a     aBdotbrn 


power  of  qualifying  and  moderating  the  general  terms  — — — ^ 
of  an  Order  in  Council,  as  in  the  cafe  of  the  Lucyy       di^ 
,T^yl^9  ^  which   the  general  terms  of  the  order, 
fubje&ed  to  confifcation  all  Ships  transferred  by  the 
•enemy  to  neutrals  during  the  war,  and  yet  this  Court 
held  that  thefe  general  terms  did  not  extend  to  priM 
Jhips  fo  transferred  by  the  enemy.     But  what  was  th« 
•ground  of   that  interpretation?     It  was  this — ^The 
rule  itielf  was  adopted  from  the  rule  of  the  enemy, 
azHl  upon  a  principle  of  exad  retaliation ;  for  it  was 
declared  in  the  exprefs  terms  of  the  preamble  of  the 
^  Order,  that  it  was  juji  to  apply  the  fafne  rule  to  the 
enemy  which  be  was  in  the  habit  of  applying  to  this  country* 
And  when  the  Court  found  upon  fatisfadory  evi- 
dence,  that  the  enemy  did  not  apply  any  fuch  rule  to 
prize  JhipSy  but  fpecially  exempted  them,  It  would 
have    pronounced,   in    dired  contradiction   to  the 
avowed  principle  of  the  order  itfelf,  if  It  had  not  fol* 
lowed  the  eaemy  in  this  acknowledged  diflin£tion* 
It  has  likewife  been  urged  that  cafes  may  be  foimd  in 
which  the  Court  has  prefumed  a  revocation,  though 
no  fuch  revocation'  has  been  promulged.     And  it  is 
certainly  true  that  where  an  effential  change  in  the 
circumflances  that  occafioned  the  order  has,  in  eSed, 
exdnguilhed  its  fubjeft  matter,  and  that  change  of 
circumflances  has  been  publicly  declared  by  the  State, 
the  Court  has  not  thought  it  neceffary  to  wait  for  a 
formal  revocation  itfelf.     In  the  cafe  of  the  Baltic  Or- 
der, by  which,  in  compliance  with  the  wiflies  of  Its  al- 
lies in  the  war,  the  Government  of  this  country  grant- 
ed an  immunity  from  the  moleftation  of  capture  in 
that  fea ;  the  Court  held  that  order  to  be  revoked 

.  Ifcrhen  the  flate  had  declared  that  molt  of  thofe  Sutes 

to 
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Tilt        to  ^hofe  ^plications,  as  allies,  that  indulgence  had 

«4  &Lm,     been  granted,  had  changed  the  charader  of  allies  fot 

'  that  of  enemies.    It  was  quite  unneceflaiy  to  wait  for 

jSixju       Aich  fpedal  rerocation  when  by  the  general  declaration 

of  war  all  hoftiiities  had  been  authorized  againit  them* 

Admitting,  however,  that  there  may  be  cafes  of  pre- 

fumed  revocation,  does  it  follow  that  this  is,  with  any 

propriety,  to  be  confidered  as  one  of  thofe  cafes  ?   The 

novelty  of  thefe  Orders  in  Council-^the  magnitude— 

the  complexity — the  extraordinary  nature  of  the  fa&s 

to  which  they  owe  their  origin — ^the  attention  which 

they  called  for  and  excited  both  at  home  and  abroad— »- 

the  pledges  given  by  this  State  and  accepted  by  other 

States,  all  difqualify  this  Court  from  taking  upon  Itfelf 

to  apply  a  prefumed  revocation  in  any  fuch  cafe. 

Suppofing,  however,  that  the  Court  felt  itfelf  at 
liberty  to  accept  as  fatisfadory  other  evid^ice  of  a 
iincere  retraftation  of  the  French  Decrees,  what  is  the 
amount  of  the  evidence  offered  ?— No  edict— no  public 
^  declaration  of  repeal— no  reference  to  cafes  in  which 
the  courts  of  that  country  have  acted  upon  any  fuch 
revocation.  The  only  cafe  mentioned  was  that  of  the 
New  Orkans  Packet^  and  it  was  brought  forward  in 
fuch  a  way,  fo  void  of  all  authenticity,  and  of  all  ac* 
curate  detail  of  particulars,  as  to  make  it  hardly  poflible 
for  me  to  allude  to  it  with  any  propriety,  and  much 
iefs  with  any  legal  effect.  What  the  circumftances  of 
that  cafe  were,  in  what  form,  and  under  what  autho* 
rity,  and  on  what  account  releafed,  did  not  at  all  ap- 
pear— Whether  at  all  applicable  to  the  prefent  quef- 
tion,  whether  a  mere  irregularity,  or  what  was  its  rea| 
character,  the  Court  could  not  learn.  This  however 
is  matter  of  notoriety^  that  thefe  Decrees  are  pro* 
nounced  fundamental  laws  of  the  French  Empire— « 
&at  they  were  declared  fo  in  their  original  formation 

--and 
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<^and  that  they  have  been  fince  fo  declared  repeatedly        Th* 
aiid  recently — ^long  fince  the  date  of  the  prefent  tranf-     ^  others 
ictions.     The  declaration  of  the  perfon  {tiling  himfelf  r 

-  t)uke  de  Gadore  imports  no  revocation ;  for  that  de-  ^%^ 
tlaration  imports  only  a  conditional  retractation,  abd 
this  upon  conditions  known  to  be  impoilible  to  be  com* 
plied  with.  It  has  been  urged  that  the  American  Go- 
Temment  has  considered  it  otherwife,  and  has  fo  de« 
clared  it  for  the  regulation  of  the  conduct  of  the  people 
6i  that  C(5ulitry.  If  fuch  is  the  fact,  it  is  not  for  me 
to  lofe  fight  of  that  refpect  which  is  due  to  the  acts  of 
a  foreign  government  fo  fer  as  to  queftion  the  propriety 
of  any  inteq)retatioii  which  they  may  have  given  to 
Jbch  an  inflrument.  But  when  the  effect  of  fuch  an 
inftrument  is  prelTed  upon  me  for  the  purpofe  of  calling 
for  my  decifion,  1  muft  be  allowed  to  interpret  it  for 
myfelf,  and  to  sict  lipoh  that  interpretation.  And  to 
me  it  appears,  that  the  declaration,  clogged  as  it  is  with 
Itipulatidns  known  to  be  beyond  the  reach  of  all  rational 
hope  of  toy  poflible  compliance,  is  in  effect  a  renuncia« 
tion  of  any  ferious  purpofe  of  repealing  thofe  decreesr 
t  think  I  might  invoke  the  authority  of  the  govern* 
ni^t  of  the  United  States  for  denying  to  this  French  de* 
daration  the  effect  of  an  abfolute  repeal,  when  I  obferve 
that  the  period  which  they  have  allowed  to  the  Briti/b 
Government  for  revoking  our  Orders  in  Council  ex« 
tends  to  the  2d  of  February — an  allowance  which  could 
hardly  have  been  made  if  the  revocation  on  the  part  0^  v. 
France  had  really  taken  place  at  the  time  to  which  that  # 

declaration  purport^  to  refer. 

In  the  abfence  of  any  declaration  of  the  Britijh  Go- 
vernment to  fuch  an  effe£t>  there  is  a^total  failure  of 
all  other  evidence,  (if  the  Court  were  at  liberty  to 
accept  other  evidence  as  fatisfaftory),  that  the  French 
decrees  had  been  revoked.    If  I  were  driven  to  de^ 
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cide  upon  that  evidence,  independent  of  all  evidence 
to  be  regularly  furnifhed  by  the  Government  under 
whofe  authority  I  fit,  I  think  1  am  bound  to  pro- 
nounce that  no  fuch  revocation  has  taken  place,  and 
therefore  that  the  Orders  in  Council  fubfifl  in  perfe£k 
juftice  as  well  as  in  complete  authority. 

It  is  incumbent  upon  me,  I  think,  to  take  notice  of  an 
cbjection  of  Dr,  Herberfsj  to  the  exijience  of  the  Orders 
in  Council — namely,  that  Britijh  fubjefts  are^  notwith- 
llanding,  permitted  to  trade  with  Prance^  and  that  a 
blockade  which  excludes  the  fubje&s  of  all  other  goun- 
tries  from  trading  with  ports  of  the  enemy,  and  at 
the  fame  time  permits  any  accels  to  thofe  ports  to  the 
Aibje£b  of  the  State  which  impofes  it,  is  irregular, 
illegal,  and  null.  And  I  agree  to  the  pofition,  that 
a*  blockade,  impofed  for  the  purpole  of  obtaining  a 
commerdal  mondpoly  for  the  private  advantage  of 
the  State  which  lays  on  fuch  blockade,  is  illegal  and 
void  on  the  very  principle  upon  which  it  is  founded* 
Bui,  in  the  firft  place,  ("though  that  is  matter  of  in* 
ferior  conlideration),  I  am  not  aware  that  any  fuch 
trade  between  the  fubjeds  of  this  country  and  Franfe 
is  generally  permitted.  Licences  have  been  granted 
certainly  hi  no  inconfiderable  numbers ;  but  it  never 
has  been  argued  that  particular  Licences  would  vitiate 
a  blockade.  If  it  were  material  in  the  prefent  cafe, 
it  might  be  obferved,  that  many  more  of  thefe 
Licences  had  been  granted  to  Foreign  ihip$  than 
to  Britijb  fliips,  to  go  from  this  country  to  Francs 
wid  to  return  here  from  thence  with  cargoes. 
But,  fecondly,  what  fUll  more  dearly  and  gene- 
'  rally  takes  this  matter  out  of  the  reach  of  the  objeo^ 
tion,  is  the  pardcular  nature  and  charad^r  of  this 
Blockade  of  France,  if  it  is  fo  to  be  chara&erized^ 
It  is  not  an  original,  independent  a£t  ^f  BlockadCi^ 


Sigh  court  or  admiralty. 

10  be  governed  by  the  common  rules  that  belong 
(imply  to  that  operation  of  war.  It  is  in  this  inftance 
3  countera£ting  reflex  meafure,  compelled  by  tl\e 
aft  of  the  enemy,  and  as  fuch  fubjeft  to  other  con- 
fiderations  arifing  out  of  its  peculiarly  diftinftire 
charader*  France  declared  that  the  fubjeSs  of  other 
States  fliould  have  no  accefs  to  England  \  England^ 
on  that  account,  declared  that  the  fubjeSs  of  other 
dates  ihould  have  no  accefs  to  France.  So  far  this 
retaliatory  Blockade  (if  Blockade  it  is  to  be  called) 
is  co-extenfive  with  the  principle:  Neutrals  are 
prohibited  to  trade  with  France^  becaufe  they  ai^ 
prohibited  by  France  from  trading  with  England* 
England  acquires  the  right,  which  It  would  not 
otherwife  poffefs,  to  prohibit  that  intercourfe,  by 
virtue  of  the  afl:    of   France.     Having  fo  acquired 

it.    It    exercifes  it  to  its  full  extent,   with    entire 

'  '  I 

competence  of  legal  authority  :  and  having  fo  done, 
it  is  not  for  other  Countries  to  enquire  how  far 
this  Country  may  be  able  to  relieve   Itfelf  further 

from  the  aggrellions  of  that  Enemy.  The  cafe  is 
fettled  between  them  and  Itfelf  by  the  principle 
.  on  which  the  intercourfe  is  .prohibited.  If  the  con« 
venlence  of  this  country  before  this  prohibition 
required  fome  occallonal  intercourfe  with  the  eneihy^ 
no  Juftice  that  is  due  to  other  countries  reqiures 
that  fuch  an  intercourfe  fliould  be  fufpended  on 
account  of  any  t>rohibition  impofed  upon  them  on  a 
ground  fo  totally  unconnedqd  with  the  ordinary  prin- 
cipled of  a  common  meafure  of  blockade^  from  which 
it  is  thus  difHnguiflied  by  its  retaliatory  character. 

The  lafl:  queftion  is.  Are  there  any  circumftances' 
addrefled  to  equitable  confideration,  that  en  relieve 
the  claimants  from  the  penal  eflFeds  of  thefe  Orders  ? 
Certainly,  if  any  could  be  ui^ed  that  arofe  frpm  the 

^  Y  1  coiidu& 
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Tht        conduflt  of  the  Briti/b  Government  Itfelf,  they  mig^t 

tMi^n.      ^^  urged  with  a  powerful  and  even  irrefiftible  effJ^  j 

m  but  if  they  found  themfelves  in  the  fraud  of  the  eneiny^ 

xbr.        ^^  "^  the  mifapprehenfions  of  the  American  Govem* 

.  ment  induced  by  the  fraud  of  the  enemy,  they  found 

no  claim  on  the  Britijh  Government  or  on  Britijh 

tribunals.     In  the  one  cafe  they  muft  refort  for  redrefs 

•  •        •     ,  ■       • 

to  a  quarter  where,  I  fear,  it  is  not  to  be  found — to 
the  Government  of  the  aieray :  in  the  other,  where, 
I  prefume,  it  is  to  be  found— tq  the  Government  of 
their  own  country. 

Upon  the  declaration  of  th^  American  Goverjiment, 
I  have  already  faid  as  much  as  confifts  with  the  refpe£^ 
which  I  am  bound  to  pay  to  the  declaration  of  ^ 
foreign  Government  profeflfedly  neutral.  The  cuftom- 
houfes  of  that  country,  fay  the  claimants,  cleared  u^ 
out  for  France  publicly,  and  without  referve.  They 
did  fo ;  but  they  left  the  claimants  to  purfue  all  re- 
quifite  meafures  for  their  awn  fecurity,  in  exp^£latioii 
I  prefume,  that  they  would  inform  themfelves,  by  legal 
inquiry,  whether  the  blockade  continued  to  exifl,  if  its 
continuance  was  uncertain.  That  it  was  perfejElly  un- 
certain in  their  own  apprehenlions,  is  clear  izom  the 

tenor  of  thefe  letters  of  inftruftions  to  the  different 

..       '  .  .  ...        <  ■  .       •  •  ^ 

V  mailers  of  thefe  veflels.  In  thefe  Letters,  which  ar^ 
numerous,  all  is  problematical  between  hope  and 
fear— a  conteft  between  the  d^fire  of  getting  fifft  to  a 
tempting  market  on  the  on^  fide  and  the  poflible  hazard 
pf  Britijh  capture  on  the  other;  and  it  is  to  be  regretted 
that  the  eagernefs  of  mercantile  {peculation  h^s  pre; 
yailed  over '  the  fenfe  pf  danger,  Ip  fuch  a  ftate  of 
mind,  ading  upon  (;ircuq:i(tarces,  the  party  piufl  up- 
derftand  that  he  takes  the  chance  of  eveiits — of  ad* 
vantage^  IF  the  event  whjch  he  hopes  for  has .  takei^ 
place,  and  of  lofe  if  it  has  not,  \\  is  liis  owi^  jadv^nture* 

§  m 
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^iQi)  he  muft  take  profit  or  lofs  z»  the  event  may  thro'V 
if  upoi^him.     He  cannot  take  the  advantage  with-     widoSLi. 
X)ut  the  ha;Bard  of  lofs,  unlefS'  by  reforting  to  BrU  ■    j    "    ■; 
ti/b  ports  in  the  Ghannel,  where  certain  hiformation       SfiiT^ 

■     I  ■  *      *  •   •      • 

Oiay  be  obtained,  on  ihe  truth  of  which  all  profpefts  of 
lofs.  or  profit  may  fafely  be  fufpended.  .  On  the  JBrir 
/^Government  no  refponlibility  can  be  charged.— i« 
They  were  bound  to  revoke  as  foon  as  they  were  fatisr 
f^ed  of  the  fincere  revocation  X)f  the  French  decrees^ 
Such  fatisfa&ion  they  have  not  fignified,  and  I  au) 
bound  to  prefume  that  no  fuch  fatisfadion  is  fdt— 
With  refped  to  the  demand  of  warning,  the  orders 
ihemfelves  are  full  warning.  They  are  the  moft  formal 
admonitions  that  could  be  given—and  being  giyen  and 
unrevoked,  they  require  no  fubfidiary  notice. 

On  the  grounds  of  the  prefent  evidence^  I  there* 
fore  fee  no  reaCbn  to  bold  the  claimants  difcharged  ; 
but  I  do  not  proceed  to  an  ultimate  decifion  upon 
dbeir  interefts,  till  I  fise  the  effed  of  that  additional 
{evidence  which  is  promi&d  to  be  produced  upon  th« 
faft  of  the  French  retraftation  of  their  Decrees^  Add 
to  have  been  very  recently  received  from  Paris  by 
jhe  Amtrican  Charge  D'Afiaires  in  this  country. 
Having  no  official  means  pf  communication  with 
Foreign  Minifters,  I  (hall  hope  to  receive  the  in^ 
formation  in  a  regular  manner,  through  ^e  (ranfy 
piifion  of  the  Britijh  Offices  of  State.  '         '     '         , 

JUDOEMEWT  RESUMEQ. 

Sir  William  Scoit. — As  the  Cldmants  have  felled  to 

.    •  •  •  •       -  ' 

|m>dace  any  evidence  of  the  revocation  of  the  French 
pecre^,  and  h^ve  qothing  tp  offer  as  the^ foundation 
f^  a  di^mand  fof  furphef  time,  I  muft  coQfqnxfto  what 
I  declared  on  a  former  day«  and  proceed  to  make  the 

decree 
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decree  effeftuat. — I  Ihould  certainly  have  been  ex. 
tremely  glad  to  receive  any  authentic  infoimation 
tending  to  Ihew  that  the  decrees  of  France,  to  which 
thefe  Orders  in  Codncil  are  retaliatory,  had  been 
revoked ;  and  it  was  upon  a  fiiggeftion  offered  on  the 
part  of  the  claimants,  that  difpatches  had  been  very 
recently  received  from  Paris  by  the  American  Mi- 
nifter  in  thid  Country,  by  which  the  hO,  might  be 
alcertained,  that  the  Court  on  the  former  day  deferred  its 
Aial  judgement.  It  would  have  been  unwillmg  to 
proce^  to  the  condemnation  of  thefe  vefiels,  without 
givttig  the  proprietors  the  opportunity  of  ihewing  that 
the  Wrench  decrees,  on  which  our  Orders  in  Council 
are  founded,  had  been  revoked.  But  they  admit  dtat 
they  have  no  fuch  evidence  to  pnxhice ;  the  property 
efriiefhips  and  cargoes  is  daily  deteriorating,  and  it 
is  my  duty  to  delay  no  longer  the  judgement  which  is 
called  for  on  the  part  of  the  captors. 
.  From  every  thing  that  muft  have  preceded,  and 
from  every  thing  that  muft  have  Allowed  the  revoca- 
tion of  the  French  Decrees,  if  fuch  revocation  had 
taken  place,  I  think  I  am  juftified  in  i»tmouncing  that 
no  fuch  event  h^  ever  occurred.  The  only  document 
referred  to  on  behalf  of  the  Clamants  is  the  letter  of 
the  perfbn  fty ling  himfelf  Due  de  Cadere*  That  letter 
18  nothing  more  than  a  conditional  revocation:  it 
contains  an  alternative  propo&d— eiAer  that  Grea$ 
Britain  fliall  not  only  revoke  her  Orders  in  Coundl, 
but  likewife  renounce  her  principles  of  blockade,  prin, 
dples  founded  upoa  the  ancient  and  eftabliflied  Law 
of  Nations ;  or  that  America  fliall  caufe  her  neutral 
rights  tq  be  refpeded ;  in  other  words,  th^t  flie  fliall 
join  France  VI  a  compulfive  confederation  againfl:  this 
Country.    It  is  quite  impoffible  that  England  ihould 

renounce  ber  principles  of  blockade  to  adopt  thQ 

new 
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ViPJf  fiiBgled  principles  of  the  French  GoyenimeQt>       ru 
vhich  are  abfolute  novelties  in  the  Law  of  Na^tions ;     ud^im 
and  I  hope  it  is  equally  impoflibie  that  America  ihould    ■     n  ■  ■■ 
lend  herfeif  to  an  hoftlle  attempt  to  compel  this  country    '^li!^ 
to  renounce  diofe  principles  on  which  It  has  aded,  in 
perfect  conformity  to  antient  pradice  and  the  known 
law  of  Nations,  upon  the  n^ere  demand  of  the  perfoa 
Ijiolding  the  government  of  France.  The  cafm  fttdervt 
therefiore^if  it  may  befocalled^  does  not  exiil ;  the  condK 
tions  on  which  aloneFr^iif^  holds  out  a  proQ)ed  of  re* 
trading  the  I>eci;ees,  ndther  are  nor  can  be  fulfilled; 
Looking  at  the  queftion  theirefore,  a  priori^  it  cannot  be 
prefumed  that  the  revocation  has  pafied.  On  the  oth^ 
hand^whatmuft  have  followed  if  fuch  had  been  thefiiSf 
Why,  that  the  AnnricanWxiMker  in  this  country  muft 
have  been  in  pofleilion  of  moft  deqfive  evidence  upoa 
the  fubjed,  for  I  cannot  but  fuppofe  that  the  firft  (tep 
of  the  American  Minifter  at  Paris  would  have  been  to 
apprize  the^ffli^r/^on  Minifter  at  this  Court^offomomea- 
tous  a  circumftance^with  a  view  to  prated  ihc  American. 
(^p$  and  cargoes  which  had  been  brought  in  under 
the  Briiijh  Orders  in  Council.  If  no  fuch  information  ' 
has  been  received  by  him^  there  never  was  a  cafe  ia 
which  the  rule  ^^  De  non  apparentibus  et  non  exiftend- 
bus  eadem  eft  ratio''  can  more  latisfadorily  apply.     » 
For  it  is  quite  impoflible  that  fuch  a  revocation  can 
have  taken  place  without  being  attended  with  a  clear 
demonilration  of  evidence  that  fuch  was  the  fad. 

I  am,  therefore,  upon  every  view  of  the  cafe,  of 
Opinion  that  the  French  Decides  are  at  this  moment 
unrevoked.  But  if  by  any  poifibility  it  can  have 
happened  that  an  adual  revocation  has  taken  place 
againft  the  manifeft  import  of  the  only  public 
French  Declaration  referred  to,  and  without  having 
been  yet  commumcated  to  the  American  Minifter  in 

14  this 
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1^  (USES  XlETEUnNEli,  S?c. 

Tht        tEis  Country,  who  was  fo  much  concerned  to  ktfo'^*  itV 
■id  odm.     for  the  benefit  of  the  periTons  for  n^hofe  protection  i£ 
muft  have  be^n  princip^fy  tiiearit ;  the  parties  will 
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"^ii^*  hare  the  advantage  of  the  fy&;  if  they  can  (hew  upon  atf 
appeal  that  thofe  Decrees  have  been  revoked  at  a  time 
and  in  a  mann^  that  could  jnilly  be  applied  to  the 
determination  of  thefe  caufes ;  fevoked  at  a  period 
which  would  reach  the  dates  of  this  captdrt,  and  in  a 
manner  unincumbered  with  flipulations,  ^^hich  it  was 
well  known  this  Country  could  never  accept, 
and  to  which  there  was  every  rcsUda  w  prefume 
that  the  Jiiftice  oi  America  could  never  pfermit  her 
to  accede^  upon  the  refufal  of  Great  Britain. 
On  fuch-a  ftatt  of  etidence  the  Claimants  will  carry 
Up  with  them  to  the  fuperior  Court  the  principle  that' 
might  entitle  them  to  protedion  according  to  the  view 
which-  this  Court  has  taken  of  the  fubjed.  But 
things,  (landing  as  they  do  before  me — all  the  parties 
having  aCted  in  a  manner  that  leads  neceflarily  ta 
the  conclufion,  that  no  bona  fide  revocation  of  th^ 
Berlin  and  Milan  Decrees  has  taken  place,  I  muft 
confider  thefe  cafes  as  falling  within  the  range  of  the 
Britijh  Orders  in  Council^  and  as  fuch  .they  are  liable 
to  condemliation^ 
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Samta  Anka,  Lfirrinago, 
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NOTE  to  page  X 8 X. 

Ordbr  IK  Council,  4th  Jtjy  i8o8« 

TTIS  Majefty  having  taken  into  His  confideration  the  glorioQt  CefflCioRof  hof 
"*••*•  exertionft  of  the  Spanijh  nation  for  die  deliverance  of  thdf  ^JJ^**^ 
country  from  the  tyranny  and  nfarpation  of  Frttnce^  and  the 
affnrincea  which  His  Majefty  has  received  fiom  fieveral  of  the 
provinces  of  SptuH  of  their  friendly  difpofition  towntb  thii  king* 
dom )  Hit  Majefty  is  pleafed,  by  and  with  the  Advice  of  Hit 
Privy  Connelly  to  order»  and  it  is  hereby  ordered  ««-• 

Firft.— -That  all  hoftilities  agayaft  Spoin  on  the  part  of  His  Ma* 
jefty  fluU  immediately  ceafe. 

Secondly.— -That  the  blockade  of  all  tlie  potts  of  BftAih  except 
fach  as  may  be  ftfll  in  the  poffeffionj  or  under  controul  oiFrana^ 
ihall  be  forthwith  raifed. 

Thirdly.— That  all  ihips  and  vtffels  belonging  to '  Spmut  (hall 
have  free  admiflion  into  the  ports  of  His  Majefty 's  dominions,  as 
before  the  prefent  hoftilities. 

Fourthly.— That  all  (hips  and  veflek.belongingto  S^mn,  which 
(hall  be  met  at  fea  by  His  Majefty 's.  (hips  and  cruizers,  (hall  be 
treated  in  the  fame  numner  as  the  (hips  of  ftates  in  amity  vrith  Hie 
Majefty^  and  (hall  be  fuffered  to  carry  on  any  trade,  now  coii<« 
fidered  by  His  Majefty  to  be  lawfully  carried  on  by  neutral  (l^f  • 

Fifthly.— That  all  veflels  and  goods  belonging  to  perfoni 
refiding  in  die  Spani/h  colonies^  ^which  (hall  be  detained  by  any  of 
His  Majefty 's  cruizers  after  the  date  hereof,  (hall  be  brought  into 
port,  and  (hall  be  carefuUy  preferved  in  fafe  cuftody  to  await  Hii 
Majefty's  further  pleafure>  until  it  (hall  be  known  whether  the 
fa^d  colonies,  or  any  of  them,  in  which  the  owners  of  fuch  (hips 
and  goods  re(idej  (hall  have  made  common  caufe  with  SpM  againft 
the  power  of  France »  ^ 
\vei»i.  £^3  •  And 
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And  tlie  Right  Honourable  the  Lords  CommiiSoners  of  Hi# 
Majeftj's  Treafury,  His  Majefty's  Principal  Secretaries  of  State^ 
the  Lords  Commifiioners  of  the  Admiralty,  the  Judge  of  the  High 
Court  of  Admiralty,  and  the  Judges  of  the  Courts  of  Vice  Ad« 
miralty,  are  to  take  fuck  Meafures  herda  as  to  them  may  refpec« 
lively  appertain. 

STEPH.  COTTRELL- 


Byfielo,  forJUr. 

NOTE  to  page  i88. 

V     Okdck  IK  Cot7ycn.»  4th  May  1808. 
Ilodcaiity  n^HE  Right  Honourable  Gtwgt  Canmng,  His  Majefty's  Priiw 

^Sa^"*         "*•    oipal  Secretary  of  Sute  lot  Foreign  Afturs,  has  this  day 
Znftm/^       iiotified  to  the  miniiUrB  of  friendly  and  nefitral  powers  refident-  at 

:lhts  Court,  that  His  Mi^fty  has  judged  it  expedient  to  eftabliih 
the  moft  Tigorou^  blockade  of  the  p€»rt  of  Cepenhagoif  and  of  all 
the  other  ports  in  the  illand  of  Zealand  \  and  thiSC  the  (artie  will  bt 
jnaintained  and  enforced  in  the  ftri^left  manner,  according  to  th# 
niages  of  war  acknowledged  and  allowed  in  fimihr  cafet. 


LuKA^  SoutbwQrtb4 

NOTE  to  page  190.  * 
t 

OrDBR  IK   CoUNCILi   26th  ^W/ 1809. 

*Jo*^<«  rf    IXTHEREAS  His  Majefty  by  His  Order  in  Council  of  the 
aitib  Ab««  1807.  ^  ^^  November  1 807,  was  pleafed,  for  the  reafons  afCgncd 

therein,  to  order,  that  ^  all  the  ports  and  places  c^  France  and 
ner  allies,  or  of  any  other  country  at  war  with  JEiis  Majefty^  and 
all  other  ports  or  places  in  Europe  from  which,  although  not  at 
war  with  His  Majefty,  the  Brai/h  flag  is  excluded,  and  all  porta 
or  places  in  the  colonies  belonging  to  His  Majefty's  enemies^ 
f^ould  from  thenceforth  befubje^  to  the  famereftri6liQns^  in  point 
of  trade  and  navigation,  as  if  the  fame  were  adqally.blockadcdl  m 
the  moft  ftri6t  and  rigorous  manner  •''  and  alfo  to  prohibit  ^  all 
trade  in  artickt  which  are  the  produce  or  manufafture  of  the  faid 

»  countnet 
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tountrici  or  colonies  :**  And  whereas  His  Majefty  baviiig  bee^ 
toeverthelefs  defiious  not  to  fubjed  thofe  countries  which  were  ia 
alliance  or  in  amity  With  His  Majefty,  to  amy  greater  incon- 
venience than  was  ab{blute}y  infeparaUe  from  carrying  bto  efieCk 
His  Majefty's  juiljdetermination  to  countera£k  the  deiignstif  His 
ienemies7  did  make  certain  exceptions  and  modifications  expreiTed 
in  the  faid  Order  of  the  i  ith  Navemher,  and  in  certain  fubfequent 
Orders  of  the  25th  of  November^  declaratory  of  the  aforefaid 
Order  of  the  i  ith  of  Novtmbety  and  of  the  iBth  of  DecmUr 
€807,  and  the  '30th  of  March  1 808 : 

And  whereas  in  coofequence  of  divers  events  which  have  taken 
place  fmce  the  date  of  tlie  firft  mentioned  Order,  affeding  the 
relation  between  Great  Britain  and  the  territories  of  other  powers, 
it  is  expedient  that  fundry  parts  and  provifions  of  the  faid  Orders' 
ihould  be  altered  or  revoked : — 

His  Majefty  is  therefore  pleafed,  by  and  with  the  advice  of 
His  P^iyy  Council,  to  revoke  and  anntd  the  faid  Teveral  Orders, 
except  as  herein-«fter  ^xprefTed ;  and  fo  much  of  the  faid  feveral 
Orders,  except  as  aforefaid^  is  hereby  revoked  accordingly. 

And  His  Majefty  is  pleafed,  by  and  with  the  advice  of  His 
Privy  Council,  to  order,  and  it  is  heieby  ordered.  That  all'  the 
ports  and  places  as- far  north  as  the  river  Em^  inclufively,  under 
ihe  government  ftyling  itfelf  the'  Kingdom  of  Holland^  and  all 
ports  and  places  under  the  government  of  France^  together  with 
the  colonies,  plantations,  and  fettlements  in  the  poiieilion  of  thofe 
gpvernments  refpedlively ;  and  all  ports  jind  places  in  the  nortben) 
parts  of  Italy^  to  be  reckoned  from  the  ports  of  Orhtullo  and  Ptfai^o 
inclufively,  fhdl  continue  and  be  fubjedt  to  the  fame  reftri6lionB 
in  point  of  trade  and  navigation,  without  any  exception,  as  if  the 
hmt  were  adually  blockaded  by  His  Majcfty's  naval  forces  in  the 
moft  ftrid  and  rigorous  manner  j  and  that  every  veflel  trading 
from  and  to  the  faid  countries  or  colonies,  plantations  or  fettle* 
nents,  together  with  all  goods  and  merchandize  on  board,  ihaO 
becondemned' as  prize  to  the  captors. 

And  His  Majefty  is  further  pleafed  to  order,  and  it  is  hereby 
ordered.  That  this  Order  ftiall  have  efifeft  fh>m  the  day  of  the 
date  thereof,  with  refpe£l  to  any  (hip  together  with  its  cargo 
which  may  be  captured  fubfequent  to  fuch  day,  on  any  vc^ge 
which  is  and  fliall  be  rendered  legtil  by  this  Order,  although  fuch 
voyage  at  the  time  of  the^sommencement  of  the  fame  was  unlawful^ 
imd  prohibited  under  the  £ud  former  Orders ;  and  fuch  fhips  npoa 
bf  i9g  brought  ia  Audi  b«  releafed  ji^cordiDgly  \  and  with  rrfpeft 


APPENDm. 

to  fil  fbipBt  togetber  with  their  cargoes;  which  oAy  be  ci^tiiK4 
in  iny  Toyage  which  was  permitted  under  the  exceptions  of  th« 
Orders  above  mentiooed,  but  which  is  not  permitted  according  to 
the  provifions  of  this  Order,  His  Majefty  is  pleafed  to  order,  and 
it  is  hereby  ordered,  that  fnch  (hips  and  their  cargoes  ihall  not  be 
liable  to  condemnation,  unlefs  they  .(hall  have  reoeiTedrnftual  notice 
of  the  prefent  Order  before  fuch  capture ;  or,  in  default  of  fnch 
notice,  until  after  the  expiration  of  the  like  intervals  from  the  date 
of  this  Order,  as  were  allowed  for  conftrudive  notice  in  the 
,  Orders  of  the  35th  of  Nowm^  1807  and  the  i8th  of  May  i8oi» 
at  the  fe?eral  places  and  latkudes  therein  fpecified. 

And  the  Right  Honourable  the  Lords  Commiiiioners  of  Hb 
Majefty's  Treasury,  His  Majefty's  Principal  Secretaries  of  State* 
the  Lords  Commiifioners  of  the  Admiralty,  and  the  Judge  of  the 
High  Court  of  Admiralty,  and  Judges  of  the  Courts  of  Vice-Ad- 
miralty, are  to  give  the  necefTary  dire&ions  herein  as  to  them  may 
refpe^Yely  appertain,     . 

STEPH.  COTTRELt- 


£lizab£THV  Noweli^ 

NOTE  to  page  199. 

Obdbr  in  Council,  i^jx^May  1809, 

llipknatory  TT7HEREAS  by  an  Order  in  Council,  bearing  date  the  a6tb 
"^^^.^^  ^  ^pril  1809,  His  Majefty  was  pleafed  to  Jirea,  that  the 
EafteiB  and  Uockade  impofed  by  that  Order  fhould  extend  to  all  ports  and 
i^JISl!?  "^"^      places  as  far  north  as  the  river  Enu  inclufirely ;  His  Msyefty,  more 

diftin£fcly  to  afcertain  the  places  to  be  taken  as  included  within  the 
limits  of  the  (aid  blockade,  is  pleafed,  by  and  with  the  advice  of 
His  Privy  Council,  to, order,  and  it  is  hereby  ordered.  That  the 
laid  blockade  (hall  be  conftrued  to  extend  fo  as  to  comprehend  the 
£aftem  as  weU  as  the  Weftem  Enu ;  and  to  prevent  all  veflels 
from  failing  into  or  out  of  that  river  by  any  channel  to  the  weft^ 
ward  of  the  Ifland  of  Ji^:  And  the  Right  Honourable  the 
Lords  Commiifioners  of  His  ^bjefty's  Treafury>  His  Majefty'a 

principal  Secretaries  of  State,  the  I/>rds  Commiffioaers  of  the 
Admiralty,  the  Judge  of  the  High  Court  of  AAamlty,  and  thet 
Judges  of  the  Courts  of  Vioe^Admiralty,  are  to  give  the  ncceffivy 
dire^uKi9:){IMrq«  iki  to  tbem  ma;^  itfpe^tely  «ppertaifi. 

STEPH.  COTTRJLL, 


i 
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NOTE  to  p)age  aa8. 
TranJlatrJ  from  tie  Dutch  Language  on  hialf  of  tie  Caftors*   . 

Sir  and  znoft  eftecmed  Friend»  New  Tarif  iSth  Seft*  iSo6i 

THE  Letter  and  accompanying  Inclofarety.  winch  I  thii  day  Lettar,  dttad 
difpatcb  to  Hit  ExceDency  the  Minifter  o£  Colonies,  wd  f^JS^]^ 
ToumngeHf  will,  I  expedk,  be  communicated  to  you*     I  truft  my  A,  G^  Fan  iV 
condna  wiU  be  approved  by  His  Excellency,  and  that  his  Excel-  '^\a'm^^ 
lency  will  be  pkafed  to  explam  himfe]f«  as  well  with  vegard  thereto*  AmjUrdam. 
as  refpeAing  the  contents  of  my  letter  to  Marfhal  Daandels.'    Ths 
&fieft  chaand  of  correfpond^ce  is  by  way  of  England,  or  Paris 
through  the  mediam  of  the  DmUb  minifter,  whom  the  American 
minifter  will  not  refitfe  indofing  a  letter  for  me  in  bis  difpatch« 

The  new  Et^ii/k  minifter  was  received  at  IVq/blngton  by  the 
fecretary  of  flate,  and  recognized  as  fuch ;  but  the  latter  left 
Wafkingtmn  fligrtly  afterwards,  which  at  leaft  announces  that  they 
are  in  no  hafte  to  open  the  negotiations  there. 

We  Igrve  dns  day  receipted  intelligence  of  the  capture  of  Flu/bing 
by  thie  ErngH/b:  I  repeat  my  requeft,  that  my  letters  may'  be  in- 
dbfed  under  cover  to  the  houfe  cf  Jacob  le  Roy  and  Son,  of  New 
Torif  except  thofe  which  may  be  difpatched  by  way  of  France 
through  the  channel  of  the  minifter* 

My  fon4n-]aw,  De  Marottei,  vras  appointed  lieutenant-oolonef 
and  commandant  of  Batama  in  the  month  of  Fdruaryf  but  haa 
been  permitted  to  refide  at  Ryfwick. 

My  coufin,  Van  Be^eeka^  was  well  on  the  15th  Marib.    Be 

afliired  of  the  permanent  efteem  of 

Your  moft  obedient  humble  fervaat  and  (riend^ 

(Signed)  R.  G.  V/IN  POLANEN. 

(Superfcribed) 

Mr.  A.  iyO%y^  Aw^itm. 


Envdope,  fuperfcribed  '<  To  His  Excellency  the  Minifter  o£ 
Marine  and  ColomeSy  refiding  at  AmjUrdam^**  incloiing  the  fel* 
fewing  Difpatch. 

'  SlR»  Lettsf,  dated 

I  HAVE  the  hoiMnir  ta  forward  to  your  Excellency  the  »•  Nemrork^i%Ai 

dolfid  duplicatf?  of  my  difpttolt  to  Hia  Excellency  Marihal  Daan*  r^gTfwP^* 
^oftheaothultimottotlieceBtentaofwUdiltaketheliberty  ^f^^n^  iackOd. 

pfr^fpeAfttUyreferriaf  inyfiei£  ^mkpe. 

The 
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The  political  relations  of  the  United  States  of  America  are  noir 
arrived  at  that  pitch,  that  it  is  become  more  problematical  than 
wever  whether  it  will  be  poflible  on  this  fide  to  prefenre  peace  with 
France  and  England,  fo  far  as  the  events  on  the  continent  of  Eu^ 
tope  have  an  influence  on  the  fyftem  of  France  and  England  with 
regard  to  jhneriea.     It  is  expeded  that  the  decifive  aftion  of  the 
French  emperor  with  the  archdafce  Cbarlefp  whereof  different  iifue 
was  expe^ed  after  thofe  of  tiie  21ft  and  aid  Mayf  wiH  infpire  the 
EngB/b  jcabinet  with  more  moderation  towards  America^  and  it  i» 
Jtherefpre  not  confidered  impolfible  that  the  exiftitfg  negociationa 
yrith  Eti^land  may  be  attended  with  a  faTourable  iffue.    The  coq« 
fequences  .thereof  with  regard  to  France  eato>  it  is  apprehendedt 
f  afily  be  anticipated,  as  well  from  former  declarations  as  from  two 
liters  pi:|bli(bed  and  diftributed  at  Pane  ia  the  month  of  May,  hj 
leave  of  the  groyeiii^entj  and  traailated  and  publilhed  here  in  the 
beginning  of*  laft  month.     Thefe  letters,  which  bear  date  at  Parte 
,  on  the  loth  and  20th  of  Maj  1809,  are  iigned  D.C.  and  addreffed 
to  Mr*  Le  Comic,  contain  many  elaborate  reinarks  on  the  former 
]raifure  of  the  embargo  with  regard  to  England^  and  a  pofitivv 
declaration  that  France  neither  can  nor  will  fuffer  the  Amcricane  to 
trade  with  the  continent  of  Europe  in  polooial  produce,  as  tht 
Engiyh  commerce  would  thereby  be  indire^bly  benefited, 

Thefe  publications,  it  is  true,  were  fupprefled  in  Parte  by  the 
police,  after  receipt  of  int^gence  of  the  non-confirmation  of  the 
provifioA^l  arrangement  between  Engkuui  and  America^  but  it  it 
sot  the  lefs  regarded  here  as  a  proof  of  what  may  be  ezpe^ed  on 
t^  part  of  France,  fhould  America  fucoee4  in  adjuftin^  her  dif- 
ferences with  England. 

It  caoQot,  I  prefume,  be  indifferent  either  to  your  Excellency 
or  the  Infia  Government  to  be  informed  what  is  to  l^e  hoped  wi{l| 
regard  to  the  American  trade  to  Jaw  ^  neither  csui  I  forbear  im« 
prefiing  upon  your  Excellency  my  firm  conTi6Uon  that  the  ex- 
portation of  fpecie  from  hence  to  Eatavia  cannot  be  effected  on 
the  former  footing,  unlefs  f,  coi^dera)}le  dcdu^ioi}  ta|Le  plapa^  ifi 
the  price  of  coffee* 

In  a  private  letter  received  by  me  from  the  Qiredor  Gener^ 
yon  Tfeldyic,  under  the  date  of  the  i8tb  March  1S09,  ^^  obferves 
(hat  (he  contingents  fi^i(hed  fy&  by  the  officers  and  p'^ple  of 
property,  and  aftesward^  by  ttie  CUnefi  and  Moors,  had'enabled 
l^be  ^at(tviau  government  to  retrieve  itfelf  for  the  prefent  year ; 
^ut  that  the  pcofpe^  for  the  future  were  moft  deplorable,  (hou]4 
(he  American  nayigation  not  be  revired  ^ig^ 

"  '  Shotttd 


Should  your  ExceUoicy  attach  equal  importance  to  this  mA^ 
Aire,  fpeedi^r  hopes  night  be  entertained  in  cafe  your  Excellency 
thought  fit  to  authorize  me  to  lower  the  price  of  coffee  at  Batawa, 
and  whatever  relufbmce  I  may  feel  in  expreifing  myfelf  more 
ftrongly  with  regard  thereto^  I  muft  beg  leave  to  ftate  it  to  your 
Excellency  as  my  opinion,  that  unlefs  the  price  of  coffee  be  low* 
ered  to  14  dollars /kfr  picol,  even  under  more  favourable  circum* 
ftances  than  the  prefent,  there  will  be  no  hopes  of  the  refumption 
of  the  former  trade  from  this  place  to  Bataviam^^l  have  the  ' 
honour  to  fubfcribe  myfelf;,  with  the  moft  profound  refpeft  and 
'  confideration^ 

Your  Excellency's  obedient  fervant» 

(Signed)        R.  G.  VAN  POLANEN. 
tfiw  Tori,  1 8th  S€ft.  1809. 

Ja^Ht  coffee  is  ftill  offering  at  24  or  25  cents,  with  the  draw« 
back  and  as  long  credits  which  brings  the  price  up  to  19  or  20 
cents  per  pound,  payable  at  3,  4,  and  6  months,  but  no  purchafer^ 
«re  to  be  met  with.  ^ 

The  brig  Goldfearcbtr  will  not  fail  from  hence  until  the  26th  of 
next  month,  and  if  not  too  long  detained  at  Smtrabaya^  I  may  e3C« 
pe6t  an  anfwer  from  Marihal  Daandelt  in  about  6  months* 

COPY.  . 
.  To  His  ExceDcncy  Marihal  Daandelst  Governor  General  of      Coffdit  Lmm 

Dutch  Ifuisa,  .    from  H-  G,  Fan 

Q  PoUmei\  to  Mar* 

^***  ^  fbaXDaandeUy 

WHEN  in  the  year  18079  by  the  capture  and  burning  of  the  governor  general 
major  part  of  the  private  (hips  belonging  to  the  inhabitants  of  ^t^Jl^'raHf 
Java^  and  the  weak  ftate  to  which  the  few  remaining  (hips  of  war  loch  Aug.  i8osr; 
were  reduced*  as  well  hy  ^e  mortality  as  infubordination  of  their  ^  ^"^^'ijfljj* 
crews,  his  Excellency  the  then  governor  forefaw  a  coofiderable  ^^ 

augmentation  of  the  general  difficulties  and  rifles  with  which  the 
eaftem  factories  have  hitherto  been  fupplied  with  money  and  ftoret 
by  the  Batavian  government*  The  obftacles  that  prefented  them^ 
fdves  for  th«  enfuing  year  feemed  rather  to  have  multiplied  thao 
diminifhed,  and  under  thefe  circumflances  the  governor  faw  no 
Other  means  of  averting  the  danger  to  which  th^  faftories  would 
be  expofedy  ihould  they  be  deprived  of  all  fupplies  from  Javg^ 
than  laying  open  the  trade  to  thofe  factories  fo  far  as  the  annual 
-wants  could  be  thereby  provided  for. 

•  'This 


] 


APPENDIX. 

This  meafiiie,  £9  repugnant  toXbts  old  and  then  exiftmg  fyftnn 
qF  ezduiion  of  all  fq^ign  commercial  iatercourle  with  our  eaftera 
coloniesy  could  be  juftilied  only  by  aconvidUon  of  the  moft  urgent 
and  unavoidable  neceflity,  which  nothing  but  a  concurrence  of  cir« 
cumiUnces  could  bring  about,  and  this  ncceflity  was  judged 
aAually  to  exift. 

The  mode  of  accompli/hing  this  objeA  was  next  taken  into 
confideration  by  ^e  goyemor  general,  and  as  it  was  by  no  meant 
his  determination  wholly  to  lay  open  the  trade  to  the  Malttccasp 
but  only  fo  far  as  it  had  become  necefTary  to  the  annual  fupply  of 
thofe  fadiories  with  fpecie  and  liores,  which  could  only  beeffefted 
by  contra^  in  Amiricom 

This  commiffion  was  con£erred  upon  noe  by  the  governor  and 
dire&or  general*  without  any  communication  with  the  High 
government,  for  the  reafons  detailed  in  their  difpatch  of  the  ijtb 
of  November  1807,  to  his  Excellency  the  minifter  of  colonies*  It 
VTES  deemed  expedient,  at  my  requeft,  to  limit  me  in  the  exetudoa 
of  this  commiffion,  as  well  with  refpeft  to  the  quantity  of  fpicet 
I  might  difpofe  of,  as  the  prices  to  be  Hipulated  for  the  fame.  At 
the  confukations  which  took  place  on  this  fubjeA  with  thv 
fabaandhaar  VanBraamf  a  perfon  perfectly  converfant  with  mer- 
cantile affairs,  and  myftlf^  we  obferved  that  the  large  quantity  of 
fpices  calculated  as  neceifary  to  be  appropriated  in  the  liquidation 
of  the  ftores  for  the  eaftem  fadories,  could  not  be  difpofed  of  in 
jlmtricOf  or  at  leaft  but  at  low  prices  ;  that  they  mvft  therefore 
cither  be  exported  to  Europe  or  tranfportediiirodly  bomjfmhpta 
to  China ;  and  we,  regarding  the  latter  as  moft  advanugeous  for  the 
jimerUan  merehanUj  it  was,  in  a  calculation  of  Mr.  Fam  ^ramn^s^ 
founded  on  the  price  of  fpices  in  China  during  tbe  £^ur  laft  pre- 
ceding years,  hypotheticaDy  put,  that  to  eoahfe  an  Awueicam 
mcKhant  to.  gain  as  much  on  an  expedition  to  AmAfyaA  as  on  « 
cofiec  freight  from  Jaiwi  to  jlmtntOf  fjpices  ought  to  be  ibid  t» 
han  at  the  folkmiag  prioes,  nm. 

Cloves  at  $6  dollars /er  picoU 
Nutm^  a  180 

«nd 
Maoe  a  335. 

It  vras  rightly  concaved  that  it  was  not  to  be  expeded  itf 
American  would  embark  in  an  unufual  fpeculation  for  a  large 
quantity  of  fpices,  without  a  profpeft  of  deriving  a  profit  at  leafb 

cqoat' 
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#qnal  to  tKat  arifing  from  a  cargo  of  coffee^  an  article  until  tben 
of  dire^  (ale,  and  which  could  not  be  ezpeAed  of  a  large  quaa^ 
li^y  of  fpices. 

In  the  private  inftruAions  ^ven  to  nie»  I  was  limited  to  the 
mefae  price  at  which  fpices  had  been  fold  in  CUnm  during  the  Uft 
four  years,  after  dedudion  of  a  moderate  profit,  to  be  calculated 
for  the  circuitous  mode  of  fetching  the  fpices  from  Amboyna  and 
tamJof  and  for  every  fpe<;ies  of  riik,  which  muft  altogether  be  lefit 
for  account  of  the  owners  of  the  (hips. 

What  compenfation  the  jimerican  merchant  might  julUy  deman4 
for  the  rifit  and  hazard  accompanying  an  expedition  dire6t  to-^fli- 
ioytiag  and  from  thence  to  Chinas  could  not  be  forefeen,  much  led 
calculated  at  Batavia^  as  it  depended  in  the  firft  place  upon  the 
riik  to  which  the  American  trade  in  general  was  expofed  at  the 
period  of  my  arrival  m  America  ;  and  fecondly,  upon  thofe  partL 
cularly  connected  with  a  voyage  to  Amhoyna  and  China. 

On  my  arrival  in  America^  in  the  month  of  March  1808, 1  foun4 
that  the  general  embargo  laid  on  all  American  (hipping  had  put  an 
entire  ftop  to  all  maritime  commerce^  but  in  ipy  converfation  with 
the  £a/l  India  merchants'!  difcovered,  that,  had  not  this  obftacle 
then  exifted,  it  would  have  been  poiHble  for  me  to  obtain  the 
prices  dated  in  Mr.  Van  Braam*s  calculation,  after  dedu^ion  of  a 
moderate  profit^  and  incumbered  with  the  infurance. 

In  the  firft  effervefcence  confequential  upon  the  raifure  of  the 
embargo,  vrith  refbence  to  England,  in  the  month  Q{*March  of  the 
prefentyear,  and  tfaeexpedation  then  entertained  of  the  approach* 
ing  ad^uftment  of  the  differences  fubfifting  between  the  two  nations, 
I  have  every  reafon  to  believe,  that  had  ,1  theft  thought  myfdf 
fufficiently  authorized  for  that  purpofe,  I  could  have  executed 
my  commiflioh  on  a  much  more  advantageous  footing  than  the 
prelent  one ;  bat  as  it  expired  on  the  i  ft  of  January  of  the  prefeat 
year,  and  Mr.  Secretary  Meyer  had  arrived  here  fome  time  before 
charged  with  a  fpecial  commifi&on  from  your  Excellency,  without 
'   any  further  orders  reaching  me  on  the  part  of  your  Excellency,  I. 
was  bound  to  conclude,  either  that  your  Excellency  judged  the 
execution  of  my  commiffion  no  longer  neceflary,  or  that  h  had 
been  committed  to  Mr.  Meyer. 

I  deemed  it  incumbent  upon  me,  however*  On  my  arrival  ia 

AmericOf  to  acquaint  his  Excellency,  the  minifter  of  colonies,  with 

tiie  objeft  of  my  rifit  to  this  country,  but  found  no  opportunitf 

of  (b  doing  until  the  beginning  of  Jitly  foUowingt  when  I  tranf* 

▼Ofc»i.  C«3  niiited 
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I 

initteJ  His  Excellency  certain  documenti  belonging  diereto*  <  ,A 
}At.S€huu%mann/]w9i  returned  from  the  Weft  Indtet^  and  who*  at 
he  affirmed,  had  been  repeatedly  charged  with  the  conveyance  of 
<}fficial  difpatches,  offered  me  hi«  fervices  for  that  purpole,  and^ 

^notwithftanding  he  was  captured  on  his  voyage  to  France,  carried 
into  England^  and  there  detained  for  four  months,  he  fucceeded  in 
preferving  the  packet  I  confided  to  him,  and  on  the  \Mkoi  March 
of  the  prefeiit  year  delivered  it  into  the  hands  of  his  Excellency 
the  minifter. 

In  purfuance  of  which,  on  the  1 3th  of  Julj^  I  received  from 
his  Excellency  the  miitifter  of  marine  and  colonies  an  order,  under 
date  of  the  9th  jlprtloi  the  prefent  year,  whereby  I  am  authorized, 
(hould  a  raifure  of  the  einbargo  remove  the  obftacles  which  im- 
peded me  in  the  execution  of  my  former  conmiiflion,  in  that  cafe 
to  proceed  therewith  anew; 

To  which  is  fuperadded  the  following  extenfion  of  my  former 
commiflion.  It  is  his  Majeily's  pleafure,  that  the  feveral  articles 
wanted  by  Marfhai  Daandeis  fhould  be  difpatched  immediately 
tbrough  you.  I  will  not  embarrafs  you  with  any  reftn^ions  as 
to  the  mode  of  its  accomplifliment,  but  (hall  confine  myfelf  to 
obferving  that  the  payments  muft  be  made  at  Batavia^  with  this 
further  authority,  vi%. — Notwithftanding  any  appointment  to  the 
fituation  of  Counfellor  in  ordinary  of  Dutch  India^  to  remain  in 

'  Jmertca  until  further  orders,  for  the  purpofe  of  prote&ing  the 
iatereft  of  the  colonics,  and  attending  to  and  cultivating  the  rela- 
tions between  them  atid  this  country. 

On  receipt  of  this  commiflion,  I  lofl  not  a  moment  in  trying 
whether  it  were  poflible  to  execute  the  firtt  branch  thereof,  but 
prior  to  obtaining  an  anfwer  to  certain  letters,  addreffed  by  me 
to  fome  merchants  on  the  fubje6l,  intelligence  was  received  here« 
on  the  2ift  following,  of  a  declaration  having  been  puide  by 
the  En^Vifh  government,  that  her  minifter  in  AmericOf  in  his 
provifioual  engagement,   entered  into  with   tha  American   go« 

-  jremmcnt  in  the  nK>nth  of  April  in  the  prefent  year,  had  exceeded 
hia  inflrufUoas  ;  and  that  HclhmdyXhR  ifland  of  tVakheren,  the  fea 
coafl  to  the  fouth  of  the  Wcfer^  as  well  as  France^  the  poaft  of 
Italy  in  the  power  of  the  Frencby  the  French  and  Dutch  coloniely 

'  were  again  declared  in  a  ftate  of  blockade. 

Hercupun  followed  a  proclamation  of  the  Prefident  of  the 

*  Un'ftett Statcsy  on  the  9th  inftant^  renet^ing  the  fufpenfion  of^  the 
AmerUau  Xxfit  to  England  and  het  colpnies,  whereby  the  difputea 
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oetween  the  two  goTernmentft  are  not  only  again  revived^  but  the 
fbfiowingy  amongil  other  conceffions,  now  openly  demanded  from 
the  United  States  of  Amenea^  on  the  part  of  England,  vfe. — ^The 
teHnqui{hment  of  all  trade  to  t)ie  colonies  of  the  enemies  of 
EngltauL 

With  France  affairs  are  on  no  better  footing ;  all  American  pro. 
perty  continues  fequeilered  in  France  \  American  merchantmen  are 
every  where  captured  and  carried  into  port  by  French  privateers 
in  Itafy  and  the  States  of  the  church  ;  alfo  American  (hips  and  car-  ■ 
goes  are  laid  under  feqiieftration,  a  meafure  adopted  likewife  in 
Holland^  \^-ith  regard  to  all  colonial  produce,  which  is  put  under 
the  king's  lock,  for  the  purpofe  of  detention  until  after  a  general  - 
peace.  In  Tonningen  alone  American  ftijps'  and  cargoes  are  as  yet 
left  free,*  though  the  Danes  and  EngU/b  have  captured  Amcricaii, 
veflels  deftined  for  Sweden, 

The  horizon,  therefore,  cannot  be  more  gloomy  for  the  Ame* 
rican  maritime  commerce.  Their  navigation  to  South  America,  and 
.  certain  Spani/b  and  Pottuguefe  ports  of  Europe^  ftiU  continues  unin-  - 
terrupted,  but  the  only  port  left  them  in  the  Wejl  India  is  that 
of  Saint  Sartholomew,  belonging  to  Szveden,  Negociations  were. 
It  is  true,  commenced  in  the  beginning  of  laft  month,  between  the 
American  minifter  ^t Paris  and  Mr.  deHautnive,  but  this  is  regarded 
as  a  mere  political  manoeuvre  to  embarrafs  the  negociations  with 
England  \  and  it  is  expelled  that  on  the  part  .of  France,  in  thfs 
negociation,  there  will  again  be  made  the  for  ner  or  fimilar  propo- 
fitions  which  have  been  already  deemed  ihadmiflible,  as  incom- 
patible with  a  ftri6l  neutrality.  People  begin  to  be  now  pretty 
generally  impr^ffed  with  a  convi6lion  that  it  will  no  longer  be  pof» 
(ble  for  this  country  to  adjufl  her  differences  with  one  of  the 
belligerent  powers,  witliout  incurring  the  hoftility  of  the  other  ; 
that  neutral  rights  cannot  otherwife  be  protected  than  by  force  of 
,  mrms ;  and  that  the  time  they  had  for  preparing  themfelves  for 
that  purpofe  has  been  paffed  in  inaftivity. 

The  only  means  of  extrication  from  this  equally  difficult  and 
,  humiliating  fituation,  would  be  that  of  chufing  between  France 
'  and  England^  but  the  diffentions  exifting  here  ,  will  not"  allow 
of  it. 

The  fa£lion  at  prefent  in  power  is  too  well  conduced  that  a 
war  with  England  would  foon  introduce  into  the  government  the 
tiow  proftrate  party,  and  it  is  to  this  perfonal  confiderati|>n  that     ■' 
the  honour  and  intereils  of  tlie  nation  are  facrificed.   .  A  war  with 
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Pranee  vould  deprive  the  premilin^  fadi«n  of  numy  of  their  m&» 
krent^  and  give  rife  to  coDne^lions  with  England  \  wfaich»  in  the 
tucertara  ifloe  of  War,  it  ii  wiihed  to  aToidl  National  hmDiliatsooair 
txpcrienoed  fer  fo  many  years,  are  confidered  as  iiotbiiig»  l>«t  the 
main  queftion  with  government,  and  its  fupporteri  is— how  ihaU  we 
keep  our  placet  i  The  oppofition  agaidl  the  jf^eneral  esibargo, 
which  waa  beginning  to  threaten  the  eziftence  of  govemmentt  haa 
faoght  it  that  the  body  of  the  nation  will  not  long  fubmit  to  loffea 
mA  facrificet,  and  that  although  parliamentary  deckimera  may 
Uufter  about  fighting  afi  the  world,  and  hazarding  their  livea  and 
fortunta  for  the  honour  and  righta  of  their  countjpy,  yet^  if  it 
teally  come  to  that'pafs,  the  difafiera  of  the  country  would  foou 
be  thrown  on  the  goTemora,  and  the  loft  of  tl^  pie(<tet  profperout 
ftate  afoibcd  to  their  ignorance,  bad  £aith,  or  corruption.  H^ce 
the  pafiive  conduft  of  the  late  prefident  Jeffer/on^  which  ifirill 
tloubtlda  be  imitated  by  the  prefent  prefi^dent  aa  long  at  poffiblcf 
though  a  doubt  arifet  now  more  forcibly  than  before,  whether  it 
M  kngcr  pra£Hcable ;  and  aa  it  depends  upon  a  change  in  the 
^B^ofitioas  and  pfamt  of  the  two  belligeieat  powers,  thit  alfo 
whoHy  depends  upon  great  events ^  which  can  neither  be  foreieen 
imr  caleukted  here.  In  the  interim,  time  has  been  again  gained 
by  creatisg  a  hope  on  the  part  of  the  nation  of  a  fuccefsful  ifliie, 
9a  well  of  the  negociations  with  Frcmct^  as  of  thofe  to  be  opened 
prith  a  minifter  extraordinary  expe^ied  here  from  Emgltmd* 

The  percbsnts  have  gt>t  rid  of  the  major  part  of  their  goods» 
tnd  received  oth^s  in  return,  and  the  once  overflowing  granaries 
of  the  country  people  are  now  nearly  emptied ;  in  confequence 
0f  which  the  nation  will  be.  fomewhat  more  reconciled  to  the 
government  for  a  confiderable  time  to  come. 

I  thought  it  neceflary  to  enter  into  tlus  concife  Statement  of 
the  political  fituation  of  this  nation,  in  order  to  fhew  your  Excel*' 
lency  what  faoall  hopes  may  be  entertained  of  the  govenunent  of 
the  Umted  Staiet  being  inclined,  and  indeed  ever  deemed  capable 
0f  caufiog  its  neutrality  to  be  properly  refpefted.  The  paffive 
9xA  fervile  fyftem  of  government,  however  dignified  by  its  par* 
^ifaaa  with  the  epithets  of  pacific  and  jaft,  has  too  long  and  to« 
pointedly  manifefted  its  weaknefs  to  dread  any  thing  elfe  therefrom^ 
than  tbit  in  a  moment  of  ooofufion  and  defpair,  brought  about  by 
fareigB  and  infeeftine  dfffeitnces,  it  may,  in  fpite  of  itfelf,  eom^  t^ 
ft(bluti#na  vHiich,  in  their  confequcnces,  might  give  rile  to  an  opfil 
mptnie  wiUi  FrMue  or  EnglmtL    Even  Siould  goveiwunt  be 
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Mt  to- avoid  tlusy  ont  may  eafily  forefee,  from  what  bat  alxcadf 
occurredt  that  notwithftandiog  ail  treaties,  and  the  cuSLowMif 
protefti  and  complaints  4>n  this  fide»  the  AmtricM  maridnc  com^ 
flKToe  will  ftill  remain  the  fport  of  one  or  both  of  thebelUgerenl 
powers. 

The  trading  towns  in  England  continue  overftocked  with  coffef 
and  all  forts  of  Ea^  and  JVtfl  India  prodoce,  and  it  is  only- by  a 
danddline  trade  that  part  of  it  is  introduced  on  the  continent  o£ 
Europe  \  the  commercial  interefl  in  England^  which  has  fo  ftro&g 
an  influence  on  theaAs  of  the  govemmenty  urge  it  with  more  tha» 
common  vigour^  no  longer  to  fuffer  the  Americans  to  continua 
fupplying  the  eneniies  of  England  with  the  produce  of  their  colo* 
nies,  which  is  equivalent  \p  a  complete  exdufion  of  England  firoa 
thai  trade.  It  has  been  laid  down  by  the  EngU/b  miniftry,  oi^ 
vaHous  occafions  during  the  prefent  war—- That  a  neutval  natiog 
can  enjoy  no  more  commercial  rights  in  time  Qf  war  than  are  per^ 
mitted  to  her  in  time  of  peace,  and  that  therefore  trading  to  thf 
colol^es  of  her  enemies,  which  were  (hut  to  her  in  time  of  peaces 
does  not  belong  to  the  neutral  rights  of  Anurka^  and  waaonly 
permitted  by  England  through  indulgence  \  but  it  vras  only  htelf 
that  k  was  formally  infifted  upon  on  behalf  of  x^bttEingUfk  govern^ 
ment,  as  one  of  the  preliminary  conditions  to  a  reoonoiliatioQ  wkh 
America^  that  this  trade  fliould  be  given  up  by  tht  Amirkans^ 
and  i£  we  oiay  attach  any  credit  %n  the  official  declaration  of  Mc^ 
Cannings  the  Engifh  minifter  for  foreign  aifairsy  the  prc^nt  pra* 
fident  of  the  UmUd  ^taUf^  and  fecretaries  of  ftace  and  finance^ 
xonftituting  the  majority  of  the  American  miniftry^  haV«  alrtadf 
ftated  to  the  EngBJb  minifter  in  America,  that  they  were  prepare^ 
on  this  (ide  to  make  that  facrifice. 

The  fouthem  and  weftcm  Sutes  would  lofe  nothing  by  it,  and 
it  is  there  that  the  principal  Ibrength  of  the  pravailing  faftioa 
rxift&i 

The  country  intereft  in  all  the  States  would  alfo  but  tqconfidef  « 
ably  fuffer  by  it,  and  the  only  oppofition  that  could  be  made  to  it 
would  be  that  of  the  eaftern  ftates,  I  have  therefore  rtafon  to 
apprehend  that  the  preiident  of  the  Umted  Stnkf  vras  inclined  to 
yield  to  the  demand  of  England^  though  1  at  the  lama  time  entsT' 
tain  hopes  that  the  unfeafooable  notification  thereof,  and  the  cir- 
cumftance  under  whicli  the  fame  took  p^e,  connede4  with  the 
timely  interpofition  of  the  French  minifter  in  AmericOf  will  afitft 
an  alteration  in  Uie  difpofition  of  the  American  oabinet. 
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As  no  fafer  ground  can  be  taken  in  political  profpeAs  tlum  that- 
of  concluding  from  the  intereils  of  the  nation  whofe  prefent- 
fyiiem  we  undertake  to  criticize  ;  we  have  no  other  profped  in  the- 
prcCent  Itate  of  eftrangement  between  France  and  America,  than : 
that  the  neutrality  of  this  country,  and  a  free  commerce^  which- 
muR  be  the  ct^nfequencc  thereof  (in  all  articles,  contraband  alone 
excepted),  will  not  be  better  r^fpefied  by  France  in  future  than  it 
has  hitherto  been. 

The  Frenc/y govctnxMTit,  facrificing  every  thing  to  the  great 
proje£^»  of  which  the  principal  features  are  no  fecret,  does  not  in 
the  leaft  fvffer  itfelf  to  be  impeded  therein  by  the  commercial  in* 
terefis  of  France  and  htr  allies.  It  confiders  them  as  a  temporary 
facrifice,  indifpenfable  to  the  acconiplifliment  of  its  grand  obje^ 
the  humiliation  and  weakening  of  England*  There  exifted,  not* 
withftanding,  at  the  commencement  of  this  war,  a  motive  for  pr»- 
Terving  peace  With  America^  v:%, — The  intereil  of  the  French 
colonies.  Bul  all  the  tranf- marine  poileflions  of  France  are  fiallen 
int«  the  hands  of  the  Englt/b ;  except  Cuadaloupe^  Marlegalantef 
and  the  IJle  of  France^  which  are  under  eiFeftiv<  blockade  by  the 
Englijb*  France^  fo  long  as  the  prefent  fyftem  refpeding  foreign 
conunerce  is  perfevered  in,  has  no  othef  intereft  in  the  prefervatioo 
of  peace  with  America  than  fo  far  as  her  political  interefts  will  not 
allow  of  this  country's  formii^  adofer  coi/he£kion  wcdbi  £nglamd  \ 
but  (he  knows  hov  x^w^xiX.  America  would  be  to  proceed  to  fuck 
a  connedlion,  and  that  even  were  (he  really  to  ttfolve  upon  it,  and 
to  break  with  France^  ^the  leall  concciftcn  on  her  psrt  wouldagaia 
Ihake  fuch  refolupon  and  delay  its  execution. 

Englandy  on  the  other  hand,  has,  for  various  reafons,  a  real  in- 
terefl  in  preferving  peace  with  Afnerica,  but  (he  calculates  on  the 
defencel^fsnefs  of  this  nation,  and  on  civil  difieiitions,  and  the 
weaknefs  of  the  government,  which  is  a  confequence  thereof;  her 
prefent  cmnipotc^ce  at  fea  makes  her  lock  down  with  contempt 
upon  a  nation  wK-jft*  fea  coaft  and  mercantile  towns  are  protefted 
bv  nothinor  but  » icomplete  fortifications,  and  whofe  navy  confiftrs 
of  feven  frigaJes.  FnglariJ  knows  alfo  by  experiepce  how  paflively 
thip  govcrnmrnt  bears  her  ill  treatment,  and  thinks  fhe  has^only  t<J 
take  care  (he  docs  not  tco  often  exceed -the  meafure  thereof,  an(}, 
if  that  happens,  to  offer  negcllatibns  and  indemniiicatidns.  Be  it 
far  from  me,  however,  to  concli  dc,  from  the  prefent  fiatement, 
that  the  Amrrlcan  government  will  be  able  to  perfeverc  in  the 
fyftcm  (he  has  hitherto  adopted ;   on  the  contrary ,  I  appiebend 
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the  negrotiadons  now  fobfifting  with  England  and  ^Franci  will  de- 
termine tlieprafkicability  of  prcfcrving  peace  with  both  in  future. 
The  negotiations  may,  indeed,  on  both  fides  be  protraAed,  with 
a  view  to  gain  time,  and  to  make  qfe  of  intervening  circumftance«» 
but  they  muft  lead  to  the  developement  of  the.  difpofitions  of 
France  and  England^  whether,  and  how  far  they  will  be  inclined 
to  concur  in  the  general  principles  already  adopted,  or  hereafter 
'to  be  adopted  by  America^  as  forming  the  bafis  of  their  neutral 
rights  J  and  the  demand  now  brought  forward  by  England  muft 
definitively  difpofe  of  the  moft  prominent  point  in  difpute  with 
Jmerlea^  vi«.— The  right  of  a  neutral  nation  to  trade  in  time  of 
war  with  the  colonies  of  the  enemies  pf  England,  from  whence 
they  were  excluded  in  time  of  peace. 

In  the  event  of  an  unfuccel'sful  iflue  of  the  prefent  negociations, 
recoqrfe  will  not  be  had  agahi  here  to  a  general  embargo,  which 
can  only  be  maintained  on  the  part  of  government  by  meafures  of 
eottftraint  and  perfecution,  which,  as  has  already  appeared,  may  be 
prodtidive  of  domedic  troubles.    Should  England qt  France  there* 
fofe  perfevere  in  refufing  hencefo^  to  refped  the  neutral  rights  of 
^merkM,  I  cannot  exped  any  pther  than  that  this  government  will 
find  itfelf  conftrained  to  yield  to  the  defires  of  the  merchants,  br 
permitting  them  to  carry  on  their  tnCde, ,  f word  in  hand.     This,    ^ 
dthough  no  declaration  of  war,  would  amount  to  nothing  lefs  than 
a  ftatc  of  hoMity  towards  that  nation  againft  which  it  were  exer.  . 
cifed.     But  it  is  a  middle  courfo,  to  which  the  two  parties  wherein 
this  Qonntry  is  divided,  will  more  readily  agree,  as  no  conneaion 
will  thereby  be  formed  with  either^  the  beHigerent  powers,  and 
a  channel  confequently  left  open  for  accommodation. 

There  are  perfons  who  conceive  that  the  prefent  fufpenfion  of 
commerce  with  England  will  be  the  only  means  of  bringing  her  to 
Kalbn,  but,  fo  bng  as  a  neutral  pprt  is  open,  the  Englt/h  will  br 
that  chatmel  get  American  produce,'  and  introduce  Engiyh  manu* 
ML\xtt%  into  America  \  America  will  (hereby  be  obliged  to  fell  her 
produce  cheaper,  and  pay  dearei'  for  her  fupplies.  The  EngU/k 
navigation  would,  moreover,  be  benefited  by  it. 

Howerer  rafti  it  may  be,  efpecially  In  thefe  times,  to  form  a. 
pofitive  opinion,  I  conceive  it  incumbent  upon  me  to  concur  with 
thofe  who  afiert,  that  America  will  not  be  able  to  adjuft  her  dif» 
/erences  with  the  two  principal  powers  in  Europe  on  permanent 
grounds,  and  that  fhould  it  be  accompliftied  with  the  one  it  would 
^voire  a  fta^e  of  hoftility  with  the  other.     This  is  the  avowed 


A»»EKfitt. 

•^iflxofl  ot  all  who  haTC  diftinguilhed  themfeltet  it  ftatefmeft  ik 
this  country.  Formal  declarations  of  war  are  not  expeded  from 
either  party,  but  (and  this  is  the  important  point  of  view  I  takfc  ' 
of  political  events)  the  commerce  of  /merica  will  tontimie  to  be 
the  obJe£fc  of  the  violence  and  rapacity  of  the  one  or  the  other  fida- 
Her  exteniive  commerce  will  in  future  be  moft  narrowly  circuiiw 
Icribed  by  prohibitory  laws  and  regulations  on  the  contineiit 
of  Eurofe ;  by  the  uncertain  ftate  of  her  political  relations,  and  the 
Tiolated  fandity  of  all  national  engagements  i  by  blockades,  prfl* 
damationSy  and  fequeftrations,  to  which  the  belligerent  powers  re» 
ciprocally  refort ;  and  by  diftruft  of  the  good  faith  of  any  nation^ 
while  the  violent  hate  which  increafes  more  and  more  between 
the  principal  parties  in  this  devaftating  war,  gives  rife  to  an  infm* 
liate  fpirit  of  animofity  and  revenge,  to  which  both  the  national 
interefts  and  every  other  confideration  are  facrificed* 

And  it  cannot  other  wife  bcexpe^Eked,  but  that  a  defencdcfs 
nation,  whofe  commerce  and  fpirit  of  enterprize  is  viewed  with 
increafing  jealonfy,  and  by  both  parties  regarded  as  the  meant 
whereby  itsantagonift  is  benefited  (either  by  both,  or  aheniately 
by  one  of  them),  will  continue  a  vi&im  to  the  interefts  or  the  paf« 
£ons  which,  in  the  prefent  violent  contefl  between  two  of  the  moft  ^ 
powerful  people,  conftantly  fucceed  each  other,  and  if  we  add 
hereto  that  a  general  peace  is  not  within  the  rea^  of  prefeni 
exifting  profpeds.  But  yOur  Excellency  will  not  be  fnrprifed  if^ 
under  my  prefent  conceptions  and  impreffions,  I  deem  it  incunibtet 
upon  me  to  omit  nothing  to  put  your  Excellency  in  pofleffion  of  * 
a  ftatement  of  affairs  fo  immediately  affeding  the  eaftem  cokniea 
of  our  mother  country. 

But  this  is  not  the  only  motive  which  induced  me  to  a^|ppt  the 
determination  of  originating  an  opportunity  of  commetfcing  that 
official  correfpondence  with  your  Excellency,  to  which  I-apa 
equally  bound  and  entitled  by  the  gracious  order  of  His  Majefty, 
and  the  relation  ia  which  I  ftand  with  refeience  to  the  Jni^f 
l^ovemment. 

The  fubj^d  refpeding  which  I  feel  myfelf  obliged  to  tnroU« 
jour  Exodlency  vrith  a  reprefentation  of,  is  too  important  forme 
aot  to  exert  myfelf  to  poflefs  your  Excellency^  as  fpeedily  aa 
poffible,  with  my  obfervations  thereon.  The  great  importance 
attached  by  me  to  the  revival  of  the  jimerumi  trade  to  Jofu^  and 
a  fall  ill  the  price  of  Juva  coffee^  without  which  I  hold  myfelf 
aiTured  nq  hopes  aK  to  be  cntestaiacd  thereof,  is  founded  on  my 
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4>pttAexAcmt  thtt  it  wiBfiot  b«  mocb  longer  pofiibk  lo  cprrjr « 
thepabtic  bufinefs  in  oiu:  Ea/Um  poffefBom  wHbovt  a  fvpply  «f 
ipecie,  and  other  artickt  indifpenfible  for  that  purpofe  \  a  A^p^ 
<^  the  htter  can,  if  neceflaryy  be  wholly  or  partiafly  replaced  hf 
other  articles  in  hand,  or  attainable  in  InJia.  And  I  think  I  cam 
pledge  myfeif  to  your  Excellency,  that  this  fupply,  under  almoft 
every  poffible  cijncnsiftaacey  will  not  altogether  be  fufpendedt 
f  fpecially  at  people  here  wilt  be  convinced  of  the  great  want  them* 
•f  iajemat  and  confequently  entertain  hopes  of  deriving  gnait 
advantages  therefrom.  The  expeditions  moreover  can  be  made 
from  hence  in  fjqsall  faft-iiBiling  veffeUp  and  will  not  require  the 
inveftment  of  any  great  capital  i  but  it  is  quite  otherwise  cinmoi* 
ftanced  with  regard  to  the  want  of  fpeeie.  The  only  means  Ikj 
which  the  IniiUa  govermnent  can  either  be  fupphed  with  a  fufficiencj 
of  fpeeie^  are  to  accept  the  propofition  made  (if  I  am  cotredly 
informed}  by  the  Java  princes^  bnt  as  to  the  expediency  loS 
whicb  aaany  ferions  doubts  esift }  or  to  impofe^npon  the  formsr 
nndpnfeot  officers,  an  obligation  ^o  affift  the  government^  mid 
So  make  a  coofidcrable  cedn&ioo  in  the  falariesof  the  latter,  aa  lo 
the  propriety  of  which  no  doubt  can  be  entertained^  ieeiBg  Mm 
ttmes  in  Indta  «e^  with  very  lew.  exceptions,  acquited  cither ^ 
direSly  or  indiredly  at  the  expence  of  the  country.  And  it  can* 
not  be  thought  neteflary,  at  a  peri'^d  when  the  exiftence  of  His 
MajeftyU  colonies  ie  at  fta)(ej  that  the  officers  flioiild  continue  ijb 
five  in  kxury  and  abundance,  and  be  moreover  fo  penfioned  by 
tlm  Government  at  to  enable  them  to  improve  their  fortunes^  an^ 
indiiiefentto  the  general  difafter,  to  withdraw  themfelves  from  the 
danger.  But  all  thefe  Expedients  are  but  of  a  temponry  and 
iAadeqtn(te  nature.  The  fpeeie  iffued  by  the  Government,  and 
its  tftafnry,  is  for  certain  reafons  well  known,  not  brought  into 
genera!  circuhtion  again,  at  leaft  not  fuch  as  Government  itfetf 
can  controul ;  the  importation  of  a  new  fupply  of  fpeeie  is  there* 
fore  indifpenfible  %  the  mother  country  cannot  by  any  poffibiKt^ 
provide  the  fame,  there  exifting  at  this  moment  no  neutral  power 
lAB^cpe ;  and  it  is  from  the  United  States  of  AmerieaJixn^  there, 
fore,  that  a  fupply  can  be  expeSed,  unlefs  the  prefent  ftate  of 
affiurt  ihould  give  rife  to  a  greater  degree  of  liborty  and  fecmritj 
to  the  American  navigation. 

Even  foppofing  this  were  the  .^uccefsfiil  refult  of  the  cfiticd 
and  hazardous  ftate  of  the  exifting  political  relations  of  America^ 

H  is  not  to  he  expend  that  tlu:  Jam  coBee  trade  can  be  revived 
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-with  any  proiptA  of  advantage  fo  long  as  the  price  is  kept  vf  ia 
Java  at  l8  d.  per  piool ;  and  this  is  what  I  have  principally  pro* 
pofed  to  my&lf  demonftrating  to  your  Excellency  herein. 

The  eagernefs  with  which  Java  coffee  was  {ought  after  daring 
the  laft  and  prefent  war,  principally  by  the  Americans^  induced 
the  Government  there  gradually  to  enhance  the  price ;  until  the 
'year  1807  they  had  no  reafon  to  doubt  the  propriety  of  fuch  ad- 
vance, QOtvrithfUnding  feveral'  capital  mercantile  houfet,  as  I  am 
credxb}y  informed,  had  after  ^le  Mi  fix  months  of  that  year, 
already  r^linquifhed  their  trade  to  Java  on  account  of  fuch  es* 
lianced  price,  a  circum(tanc6  probably  unknown  at  BaUtvuh 
Owing  to  the  embargo  laid  on  American  Ihipptog  in  the  mooih  of 
Deeemhr  in  that  year. 

Your  Excellency,  however,  will  have  bad  ample  opportoaitj 
to  judge  of  the  propriety  of  fuch  advance*  dnce  your  Excellency 
nu^  have  founds  that,  notwithftanding  the  raifiore  of  the.  general 
embargo*  and  the  ftrong  exptdtations  entertained  between  the  bt* 
ginning  of  March  and  the  2tft  of  Jufy  of  the  prefent  year>  of  as 
ai^ftment  of  the  differences  with  Ewgland^  no  expeditions  harae 
been  made  from  hence  to  Bafaviap  iave  one  large  and  three  fmaU 
ytSkU»  and  that  principally,  if  not  foiely •  &om  a  hop«  of  realimf 
a  eoniiderable  profit  pn  the  outward  cargo. 

In  addition  to  the  reafpns.  that  already  exifted  in  the  ktter  end 
,  of  the  year  1S07,  for  giving  up  the  Jav^  trade  on  that  footing* 
feveral  others  have  fince  occurred*  the  enumeration  of  which  a^ 
prefent,  would  be  pcrfedly  ufelcfs,  as  my  o^ed»  aroongft  the 
exifting  and  ppilible  future  circumilances  of  this  war,  and  the 
influence  of  political  events  and  commercial  intereils,  is,  to  repn(« 
fent  to  your  Excellency  with  regard  to  coffee,  that  it  cannot  be 
fuppofedi  amongft  all  thcfe  furprizing  rcvolytiphs,  the  events  of 
late  years,  and  thofe  that  m«iy  probably  take  place  this  year,  bot;)i 
in  Eunfe  aqd  the  fyeft  Jadia  colonics,  that  the  value  of  this  produce 
fhould  continue  the  fame.  Many  of  thefe  evept^  have  already  had 
confiderable  inBiicnce  thereon,  and  others  that  have  arifen  there* 
from  muft  have  a  more  lailing  influence  qn  the  (^ultiyatiop  and  pricd 
-of  cofi^ee. 

.  The  intereft  I  have  from  earlier  connexions  uniformly  taken  in 
the  welfare  df  our  colonics  in  the  Iflan4  oi.Java,  which  for  neatly 
thafe  fifteen  years  pail  has  been  excluGvely  indebted  to  the  fide  of 
coffee  for  its  exidence,  has  induced  me  never  to  lofe  fight  of  this 
^fc&f  and  the.  relation  in  wjiich  I  now  iland^  with  referencf 
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tkreta,  onket  it  incumbent  upon  me  to  obtain  more~  pireciTe  infar- 
flMdon  ia  refpeft  thereof.  The  data  on  which  the  following  cal* 
cnfatioii  was  founded  were  for  the  moft  part  obtained  from  intd« 
ligaat  mercbuitt  unconnected  with  the  coffee  trade,  and  on  a 
«onp«rifon  of  the  irariotfs  anfwers  I  have  received  to  Queries  pro* 
poCed,  it  appears  to  me  that 

The  importaiit  ev^t  which  origrinally  occalioned  the  rife  in  the 
price  of  coffee,  was  the  devaftation  of  the  French  part  of  St.  Dtn 
mihgo\  that  colony  produced  to  Europe^  down  to  that  period, 
72  million  pounds  of  coffee,  Jamaica  i  miUion,  and  the  remaining 
En^fi^  tOaads  z\  millions,  the  Spani/b  colonies  i  million^  Mar" 
timquet  GaudahupCf  and  other  French  I/lands,  3^  milliona,  con- 
ftittttiag  together  80  millions  pounds  of  coffee. 

The  deftru^oo  of  the  major  part  of  the  plantations  in  St,  Do» 
mm^Of  has  peduoed  the  produce  there  from  72  to  1 5  million  pounds, 
but  it  has  tended  to  encourage  the  cultivation  of  that  article  in 
other  places,  and  it  is  calculated  that  it  produces  as  follows,  vis. 

Jamaica  •  .  • 

Antigua  and  other  EngG/b  lilands 

GmkUoufet  kc.  «  ^ 

Ctihatxid  Porto  Hic^  ^  «* 

Sfiam/i  South  Amerka       « 

The  Braxili  and  Cajemu 
To  which  being  added  the  15  millions  now  produced  by  St. 
DmsngOf  .it  appears  that  the  produce  of  coffee,  in  the  above  qolo-> 
nies,  has.  increafed  fince  the  year  1790,  from  80  to  84^milIions  of 
pounds. 

.  Withrega^to  the  growth  of  coffee  in  Sunmam,,Demeraryy 

and  BerhicCf  I  have  not  been  able  to  obtain  any  corrett  account ; 

but  it  is  aflerted*  th^t  the  produce  of  Surinam  has  experienced  an 

annual  increafe  of  tluree  or  four  million  of  pounds,  from  which  it 

is  to  be  inferred  that  notwithftanding  the  diminilhcd  produce  of 

St»  Domingo,  the  growi^h  of  coffee  in  the  WeJlJndies  has  iBcreafed 

fince  the  year  1790,  from  80  to  88  millicns  of  pounds. 

'  It  is  not  apprehended  that  the  produce  of  cofFce  in  Jahaica^ 

and  other  Englifh  and  French  colonies,  will  experience  a  ftirther 

,   increafe,  though  it  is  poffibie  that  it  may  in  Citba,  porto  Rko^ 

and  in  Spamfh  and  Portuguefi  South  America ;  where  the  foil  and 

Other  circumflances  are  peculiarly  favourable  to  the  cultivation  of 

,  that  article,  infomuch  that  the  c^^pences  attending  the  fame  art 

calculated  to  amount  to  one-third  Icfs,  independently  of  thei^ 

l^eing  en^pmpt  froin  toruadoes  an4  other  cafualties  of  the  climate. 
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Efea  fup^fiog  there  #efe  any  error  in  the  hema-befepc  Am* 
mented  round  numbers,  I  hold  myfelf  aflured  that  it  would  not- 
inValidate  the  hypatbe£t»  thtt  the  dimniflied  produce  of  Si*  D^ 
wingo  18  amply  compenfated  by  the  itocreafed  prpdoee  of  od^r 
colonies,  and  that  fuch  deficiency  will  ftiH  more  indreafe  io  the 
Spamflf  and  Portuguefe  colonies,  is  by  all  reports  £rom  thence 
placed  beyond  all  doubt. 

Jl  is  eren  expeded  htt^  that  too  great  progrefs  wHI  be  made 
therein,  and  this  profped  will  be  realized  (hould  the  affurance 
prQTe  well  founded  that  was  formwly  gifen  to  me  in  1795  and 
1796,  hy  feveral  emigrant  planters  of  St,  D^mngot  and,  amongib 
others,  by  Mr ^Morian  de  Si.  Mery  (the  hiftoriaii  of  that  ifland, 
whofe  otherwife  highly  efteemed  work,  from  its  prolixity,  I  muft.. 
prefume,  is  but  little  read  in  Eunfe)  vie.  that  io  1790  the  culti« 
vation  of  coffee  in  general  had  fo  much  increaied,  that  it  could  no 
longer  be  difpofed  of  in  Europe  but  at  extremely  low  prices,  and 
produced  but  an  inconfideraUe  profit  to  the  plafttevs  in  the  Wtjt 
JndUs.   ■ 

They  might,  at  that  time,  hare  conceiYed  thty  had  proceeded 
too  far,  and  if  it  then  took  place,  they  hart  igaia  faQen  into 
the  lame  error ;  but  it  is  not  perceptible  from  the  irregular  fup«- 
ply  of  Europe^  and  the  i)xunenfe  quantity  of  coffee  locked  up  in 
the  Engli/b  and  American  warehoufes. 

And  if  we  add  hereto,  that  the  profperity  of  the  infaabitfuits  of 
the  European  continent  has,  fince  1790,  been  coofldevaMy  dimi- 
'  aiflied  by  fo  many  fucceffive  and  apparently  endlefs  wars,  and 
that  even  the  difafters  confequential  thereon  will  for  many  years 
be  felt ;  that  fo  long  as  the  prefent  maritime  war  (hall  continue  to 
,  lad,  even  under  the  moil  advantageous  drcumftances  in  which 
jfmerica  <hay  occafionally  beplaced,  the  fame  will  not  be  permanent. 
Freights  and  infurance  will  be  extremely  high,  and  the  prices 
of  coffee  experience  a  confidcrable  iluduation,  fo  that  on  a  coffee 
peculation  to  Java,  a  year  at  lead  muft  elapfe  ere  it  can  be 
brought  to  an  European  market,  by  way  of  America'/-^  circiim* 
ftance  that  makes  this  trade  fubjed  to  infinitely  more  cafuakies 
than  that  with  the  neighbouring  Wefi  In£a  iflanda  and  Souii 
America.  But  I  hold  it  incumbent  upon  me>to  imprefs  upon  your 
Excellency  my  moft  confoendous  conviftbn  that  undep4Jl  th^ 
circumftances  no  hopes  can  be  entertained  of  the  Americout  bring* 
ing  away  the  immenfe  ftock  of  coffee  now  on  hand  in  Java  at  it 
A^Iara/rrpicoL 
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I  dd  .not  lefT,  on  tik  lefponiibility  which  I  feel  is  attached  to 
this  declaration^  pofit^vely  afluring  your  Excellency  of  this  ;  but 
werjc  I  to  be  called  upon  to  ftate  at  what  pri^e  coffee  ought  to  be 
(old  at  JBai4via»  I  feel>  I  inuft  confiefs,  fome  relu&ance  at  making 
a  formal  declaration  with  regard  thereto ;  indeed  I  conceive  it 
moce  proper  that  your  Excellency  fhould  yoiurfelf  be  enabled  to 
adjuft  this  point,  by  a  flatezpeat  of  the  price  at  which  coffee  can 
now  be  obtained  iif  the  Engft/b  and  Spanl/b  iflands^  and  Sfam/k 
9Xi^  Partuguefe  South  jimericam 

I  underftand  the  average  price  hitherto  given  is  i6  cents  per 
pound;  but  that  coffee  is  not  (hipped  with  a  view  to  profit,  which 
alone  is  expe6led  to  arife  on  the  outward  cargo  from  hence«  And 
I  well  know  that  this  trade  is, carried  on  in  fmall,  light,  and  un* 
expenfive  veffels,  confequently  alfo  with  the  inveftment  of  a  fmall 
capital,  and  completed  in  lefs  than  two  or  three  months.  The 
infurance  for  thefe  voyages  is  .feldom  higher  than  i  per  cent*  to 
9at4ivta  and  back«  but  now  15  p$r  cent. 

The  ordinary  price  of  coffee  in  the  H^efi  Indies  and  South  Anum 
rka^  as  accepted  in  payment  for  cargoes  tranfported  thither,  is 
in  the  proportion  of  16  a  14^^  cents,  at  which  the  pound  il  calc»« 
lated  i^  f  otavia,  at  18  doUars  per  135  lb.  and  thU  alone  pn^ei 
lliat  this  price  is  computed  too  hijph  at  Batavia*  lo  the  IPjpf 
fajks  Xbit  Jtmenamt  are  compelled  to  accept  coffee  and  other 
prodsoe,  but  a  (peculation  in  that  artid^  to  J^w  is  a  voluntary 
aft,  and  neiely  uadextaken  witli  a  view  of  deriving  an  advantagf . 
theietfunL 

.  But  few  lUps  import  merchaadiae  ioto  Sat0vi0f  and  fiddom  !# 
MT  ^UpS  ^  by  it.  In  g^cralf  and  with  irary  few  ex9eptiaiM» 
is  the  profit  of  an  expedition  folely  expeded  on  the  ictum  cargo. 

TW price  nf  cofieeis  now  extremely  high  in  Eartpei  but  I 
have  feen  a  letter  from  Am^dtfm,  dated  in  the  month  of  Maj^ 
ftating,  that  the  arrival  of  a  few  (hips  would  probably  reduce  the 
prices  to  18  ftivers  and  lower ;  neither  can  it  be  expeded,  even 
fliottld  the  fupply  and  importation  be  fubjed  to  no  obftacleSf  that 
the  former  gen^oral  confumption  of  coffee  wiU  again  take  pUce,  fa 
long  as  the  fan^  does  not  fall  into  the  former  prices. 

There  is  an  advantage  of  upwards  of  7  per  cent,  in  fiivour  of  the 
jimerkanef  in  Uie  difference  of  the  weight  in  America  and  Batavia, 
but  which  is  abfoibed  J^y  the  indraft,  particularly  if  coffee  is  laden 
green.     Ixl  Holland  xiMt  difference  in  the  weighing  is  10  per  cent* 
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atgainft  tlie  importer  from  hence,  tke  tare  7  tf  8»  and  a  turn  of  iLt 
fcaky  as  it  is  there  called,  is  iporeoTer  given  of  i  or  S  per  eeni. 

From  various  original  account  faks  from  thence,  it  appears  that 
in  general  a  lofs  is  fuftained  on  unloading  at  Am/Urdam 

On  coffee,  in  fmall  bales,  of  20  a  2%  per  cent,  1 

Large  ditto,     19  a  lo  fin  the  weight, 

Hhds.         -      16  a  17  J 

The  freight  from  hence  to  Amjierdam  is  about 

Commiilion 
Guarantee  of  the  rcfponfibility  of  the  purchafer 
Import  duties  «  •  ^ 

And  various  J)etty  charges 

In  cafe  the  mefne  difference  on  the  discharge  in  HoIUnd  be 
computed  at  18  percent,  in  the  weight,  and  the  other  charges 
herein-before  enumerated  added  thereto,  a  cargo  of  coffee  from 
hence  is  incumbered  with  35J  per  cent,  from  which^  as  ufual,  if  * 
further  deduded  from  the  amount  of  the  fale  4  per  cent,  which 
together  conflitute  a  charge  of  ^(^  per  cent.  In  cafe  the  bills  of 
exchange  for  the  cargo  can  be  difl)urfed  at  par,  which  cannot  take 
place  in  an  extenfive  commerce  with  Holland^  and  fometimes  occa- 
fions  a  lofs  of  5  percent,  to  which  being  fuperaddcd  the  infurance 
6f  from  3  tf  50  percent,  (now  from  10  a  i^  per  cent.)  the  preceding 
Calculation  clofely  approximates  to  the  rough  eftimatc  whereon 
Uiey  generally  ad  here,  'oiz.  That  coffee  muft  be  fold  ^opercetttm 
Wghet  in  Amjierdam  before  any  profit  can  be  derived  thereon  o^ 
exportation  from  hence. 

'  This  does  not  include  the  import  duty  of  5  per  cent,  in  Amefua^ 
^ich,  by  th*  exportation  within  the  year,  by  vVay  of  drawback 
is  rietunied,  v^ith  a  imall  deduction  forthe  cnftom-houfe. 

The  following  is,.  I  trufl,  a  tolerable  accurate  account  of  the 
difierenoe  in  the  fugar  crop  of  1790  and  1 80S  s 


1790. 

In  the  En^It/b  iflands        •             .  • 

t02  millions  lbs* 

St,  Domingo                -                 * 

220 

"^     '  Guadaloupe  and  Martmlqut                * 

40 

Spanj/b  colonies            »      '   >     • 

50 

Together     51a  millions* 

With  regard  to  the  Dutch  colonies  and  the  Sratukt  I  have  not 
yet  boen  able  to  obtain  any  precife  information. 
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1808. 

Martini^,  GuaJaioupe,  fcc.  •  90 

Spaal/h  colonie*  •  •  380 

St,  Demiago  -  •  30 

.^  Together      680  mi^Ur- 

Exclufive  of  Demararj  and  the  Snmibt  where  the  cultivstioa 
of  fugar  is  confideiablj  idcreafed,  vhich  makei  a  difference  ia 
&vourof  the  prefent  period  of  178  million  of  Ibi.     < 

Were  it  not  for  the  prohibition  of  the  diftiUatuQ  of  fpiriti  firoM 
..  gnuo  in  England,  and  the  permillioD  of  the  ufe  of  fugar,  the  pitc* 
of  that  article  could  not  have  maintained  itfelf,  but  the  demand  ii^ 
in  fome  meafure,  hereby  equalized  between  the  crop  and  the  ca» 
fnmption. 

,A  large  quantity  of  JamaUa  and  Si.  Creiit  fugar*  were  ii»- 
ported  into  the  United  Stala,  and  prefer^ly  ufed,  at  a  melne  pticp 
of  6  dollars  fier  cwt.  white  Havanaah  fugart  enjoy  the  lame  pri- 
vilege^  and  are  now  Cold  st  the  uacotnmonly  high  price  of  11  « 
13  dollars  ^/- cwt.  Batoviaa  fugars,  which  are  peculiarly  adapted 
for  refinement,  continue  felling  at  2  to  3  dollars  left  than  tht 
iiinner,  are  now  fcarce  and  at  8^  dullara,  and  therefore  canaot  hf 
imported  to  the  fame  advantage  as  the  Wcfi  India  fugars. 

So  hi  as  my  knowledge  extends  of  the  cuhivation  of  fogaF-iM 
Jtn*,  1  have  rcafon  to  prefume  the  prrce  of  4  dollar! /vr  picol 
cannot  well  be  diminifhed,  neither  do  I  concdve  there  exilta  vxf 
aeceifity  for  it  Ihould  the  price  of  coffee  be  lower. 

The  caltivation  of  fugar  in  the  IVej]  india  alia  is  more  tnd 
more  eKtended ;  as  likewife  in  Louifitma,  now  hanging  to  the 
United  States  of  .<yiiu'/-M'a.  In  that  country  it  h^f  already  incrMf^ 
to  7  million  of  pounds,  and  on  the  lanil^  adapted  therctOj  it  is 
calculated  that  too  million  pounds  of  fagar  may  be  prodaccd, 
'  .and  as  they  pay  no  import  dutic^  fuch  L\-.i'.]pii,'ii  nidv  be  con- 
Cdered  ai  a  premium  of  Z  J  Aaihsi  fur  c^vi.  ;  iVum  wIk-ih-c  it  \a  lo 
be  foreteen,  that  in  a  few  ycLirs  no  other  tliun  Louifiana  fugar  will 
beconfuQed  in  this  country.  After  coffe'.',  pepper  next  comes  into 
confuleration,  and  the  cuhivation  thereof  raiglu  be  ejicourii^getl  hy  , 
a  diminution  of  the  price  at  Paeke-Pinau^  ;  it  was  laft  year  fold 
'  at  $  or  6  do^an,  and  on  the  coail  of  SunuUra  for  4  or  5  dollars 
/«r  picol  I  had  they  beL-n  diijiofcd  to  eiici>uiagL-  ^liit  article  in 
7  JavM, 
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JaoM^  it  wauldi  i^i  my  humble  opinion,  have  been  ezpeditat  in 
Ibme  meafure  to  equalize  the  price  thereof  in  future  with  that  at 
which  pepper  ia  attainable  at  Poel9e  Pinang^  of  which  it  is  not 
difficult  to  be  informed  in  Batama. 

It  is  neither  compatible  with  found  reafon  nor  commercial 
policy^  that  under  all  the  yiciiStudes  to  which  commerce, 
efpeci^Uy  in  thefe  unprecedented  time<>  is  expofed,  Indian  produce 
Ihould  bear  the  fame  price,  without  taking  into  confideration  the 
altered  and  perpetually  varying  circumftances-  I,  at  the  fame 
&ne,  too  Itrongly  feel  how  diiHcult  it  is  Tor  the  In£a  government 
perfedly  and  at  all  timet  to  be  acquainted  with  the  nuurkct  priee 
of  /lu&i  produce,  both  in  J^meriea  and  Europe ;  but  when  apprized 
theeeol^  and  it  is  evident  that  the  eftaUilhed  prices  in  fn^  bear 
ao  proportion  to  thofe  in  Europe  and  Jiminca%  it  feema  to  um§ 
^tk  dl  dut  fefpodl,  that  it  ought  to  be  attended  either  wkh  nn 
ndmnce  or  lowering  of  the  produce.  The  luSa  gowmmint  caiw 
not  avail  itfelf  of  any  profpedls  founded  on  cfventa,  within  its  own 
kaowMg*  and  probability  in  the  prrlent  tsmea»  fubjeft  to  too 
great  tnd  fpeady  viciStodes*  and  thefc  events  are  not  aa  fsracrly 
Ineoceded  by  tl»  nfvi^  confequences. 

FoKtical  ealcvflationt  and  profpeds  are  now  little  eUe  taui  idk 
fUaMffas^  and'the  nature  of  the  prefcnt  war  has  a  more  than  com« 
anon  inluenoe  on  commerce;  the  prefent  (formerly  unheard  of 
frohlbitioni  and  regulations)  are  of  that  deficciption»  and  fo  unes- 
pefindly  promulgated  and  again  modified,  that  one  canno^  idy  or 
confine  in  any  thing  in  commerce. 

Gon&niag  myfclf  to  the  prefent  propofition,  I  muft  leaw  it  to 
At  judgment  and  wifdom  of  your  Excellency  to  ccHiclude  whether 
'the  prefent  political  fituation  of  Europe  and  jfrneriea,  and  general 
fttte  of  cukivataon  of  coffee,  fumifh  a  favourable  profpeA/  that 
this  produA  can  permanently  continue  at  a  bigh  price,  fliould  the 
Cmde  therein  be  in  f vtnre  ezpofed  to  no  extraordinary  intetrup- 
tions,  vicilBtttdef » and  riflca.  It  dien  remains  for  your  Excellency 
tp  determine  whether  die  exportation  of  Java  produce  be  indif- 
peniably  neoelary  to  the  fopplr  of  the  various  wants  of  the  E^ 
imtSd  coloniet^  and  whether  hopes  ^  be  entertained  thereof  und^ 
the  exifting  ilid  poiEble/utore  circiuttiUnces»  at  the  prefent  hi|^ 
ipfien  ^f  prodttce. 

The  datn  hcfein^lMfoe  laid  down  nre  aa  accurate  aa  poffibk  ih 
matters  oTthia  drfbription ;  and  I  truft  I  employed  efery  pofiibb 
pnMrtHn  |0  lilt  fffBifftfen  nf-m j  infonpation* 
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Prom  tbit  jQfoniiation»  I  liave  formed  the  followbg  ctlcttbtion, 
wUck  m»j,  I  appreliend^  ferve  as  a  bafif  m  cafe  your  Excel* 
leocy  fliould  hereafter  adopt  the  determimoion  of  modafying 
and  regulating  the  price  of  imBa  produce  in  BaUtma  by  thai  ii 
America, 

The  price  of  freights  and  produce  is  the  prefent  price ;  the 
infurance  fuppofed  at  the  ufual  rate^  and  not  at  ij  per  cent,  under 
which  it  cannot  now  be  obtained. 

CalcuUition  of  a  commercial  enterprife  to  Baiawh  by  an  Ame* 
ric4m  (hip  of  350  tons,  laden  with  5,000  picols  of  coffee^  onde-* 
livery  in  America  fuppofed  to  produce 

635»ooo  lbs.  and  fell  for  15  otsAtper  lb.  DoOars. 

amounting  to  »  .  .  143^750 

CHARGES. 

Pnrchafe  of  ;,ooo  picob  a  18  doUars         «  90^000 

Infurance  on  100,000  dollars  a  10  ferceni,  lo«ooo 
Intereft  on  90*000  dollars  a  7  fer  cmi*  for  la 

months               -    .           •               -  6^300  r 

Import  duty  a  5  cents  per  lb.        •         ^       -  ilfS^^ 
If  recovered  by  drawback*  it  is  deduAed 
from  the  33  cents*  fale  value. 

Fmght  of  the  fliip  out  and  home            -  24*600 

Petty  charges            .               •               .  500 

Bags  7»ooo  a  25  cento           ...  1,750 

— ^^ i7O»05o 


Lofs        *  Dollars    26,300 


A  CARGO  Ot  SUGAR. 

5i00O  picols  in  Batavia,  calculated  here  to  deliver 

5^580  qvittt.  of  z  12  lbs. 

Deddi  5 /«r  ^«ii/.  tare        -        280 

■  dollars 

.  Remain  5,30b  quint,  a  S|     •       45>^5o 


m^mmm^mm 
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CHARGES. 
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Purchafe  of  5,000  picola»  at  4  dollars 
Infurance  on  23,000  a  10  per  cenl. 
lutercll  on  20,000  a  7  per  cetit. 
Import  duty  on  593.600  lbs.  or  5,300  7 

quint,  a  2\  per  cent.         -  -»    j 

Freight  of  a  (hip  of  300  tons,  capable*}  ' 

of  carrying  5,000  picols  fugar  3 

Petty  charges 

Lofs 


.r 


20yCOO 
2,300 

14,840 

20,000 
510 


doUart 
45,050 


59,050 


Dollars     14,000 


A  CARGO  OF  PEPPER- 

5>ooo  picole,  calculated  here  to  deliver 

Th*  prefent  price  is  20  cents  per  lb. 
in  confequence  of  fte  fufpenlion  of 
the  fupply ;  but  when  it  takes  place 
again,  as  before,  it  wiU  fall  to  the 
former  price  of  1 6  cents,  which  is  thus 
here  calculated,  and  makes  the  fales 
of  this  cargo  amount  to         •  - 

CHARGES. 

5,000  picols  at  Batavia^  aS  dollars     ^     - 
Infurance  on  45,000  dollars  a  10  per  cent. 
Intereft  on  40,000  dolkirs  a  j. 
Import  duties  on  610,000  d  6  cents.  ^ 
Freight  of  a  fhip  of  400  tons 
8,000  bags  tf  25  cents 
Petty  charges  -  ' 


Lofs 


610,000  lbs* 


« 

Dollars 

97,600 

40,000 

4,500 

« 

2,800 

« 

36,600 

'^ 

28,000 

2,000 

,       700 

w  w  ^  iT^^ 

■^Aiifftuuy 

Dollars 

i7»coo 

Ttut  Batavtan  picol  ought  to  make. here  L33  lbs.;   but  it  is 
found  by  experience,  that  by  drying,  Ihrinkiag,  di;fl,  flee  it  lofes 
OR  landing  in  America^  via.     . 
:  '  On 


¥ 

^ 


A  P  P  E  ^f  D  1  X) 

On  a  picol  of  coffee,  from  6. a   % ptr  O^. 
Pq)pcr         -         lo 
Sugar         -  n 

and  Hereon  is. the  calculation  founded  X 

With  regard  t«>  the  coffee  trade  in  general,  I  muil  furthei* 
remark,  that  the  g^fs  jilrofita  formerly  obtained  therein  when  the 
price  was  lower  at  Batavidp  gave  rife  to  the  former  extenfive' 
trade  and  immenfe  demand  for  this  article  down  to  1807 ;  ^^^t 
the  decrees  iffued  in  that  year  by  the  French  emperor,  on  behalf 
of  himfelf  and  his  allies,  the  fequeftration  of  /American  fbips  in  the 
French  and  Italian  ports,  and  the  general  embargo  of  fifteen 
months  in  ^mmraconfequential  thereon,  caufed  many  eoffee  traders 
to  jfuftain  loffes  with  which  they  are  ftill  threatened ;  that  in  the 
town  of  Baltimore  alone,  io,ooo,cx>o  pounds  of  coffee  are  yet  on 
hand,  and  the  coniiderable  fhipments  of  this  article  for  Europe 
from  moil  of  the  American  ports  (ince  the  month  of  Marehy  waa 
•  an  enterprife  of  the  moil  hazardous  defcription,  but  that  many 
merchants  determined  thereon,  merely  with  a  view  to  fecure  their 
right  of  drawback ;  The  impreifion  of  the  anxiety  and  loffes  thereby 
Occafioned  will  not  fpeedily  be  effrold^  even  though  the  political 
relations  of  America  with  Europe  (hould  take  a  fomewhat  more 
favourable  turn,  fince  iipprehenfions  might  even  then  continue  to 
be  entertained  of  a  fudden  renewal  of  the  former  violent  and  arbi- 
trary decrees,  againft  which,  feeing  the  fphit  that  now  animates 
the  belligerent  powers  in  EuropCy  no  pledge  is  to  be  found* 

I  would  not,  however,  be  fo  pnderilood,  as  if,  under  the  exiftiog 
circum  (lances^  from  the  price  of  India  produce,  the  Java  trade  would 
continue  wholly  fufpended.  I  have  reafon  to  fuppofe  arid  expe£k 
the  contrary,  from  the  fpirit  of  enterprize  and  raihnefs  which  fome- 
times  chara^terife  the  American  commerce.  I  have  therefore  ex* 
preffed  myfelf  determinately  herein,  vtrith  regard  to  the  fonnef 
extenfive  commerce  of  this  country  with  Java ;  and  I  truft  that 
the  obfervations  here  fubmitted  will  be  folely  applied  thereto. 

It  is  for  your  Excellency  to  judge  whether  the  wants  in  India^ 
particularly  of  fpecic,  and  the  quantity  of  coffee  already  coUedled 
in  the  warehoufes,  has  not  jnade  the  renewal  of  the  former  trade 
of  they/mrriran/,  whereby  the  annual  ilock  was  annually  difpofed  of* 
a  defirable  if  not  indifpenfable  meafurcu  It  will  not  liave  efcaped 
your  Excellency's  obfervation,  that,  impreffed  with  a  convi6lion 
«>f  fuch  indifpeniability,  I  have  exerted  myfelf  to  proppfe  to  your 
Excellency  the  only  means  that  can  give  rife  to  the  renewal  of  th^ 

[f  aj  American 
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AmericaH  trade  to  Jmvu^  when  otlier  &Tounbk  ctroufliftafices  con- 
cur  thereto, 

'to  exped  perfcft  fecurity  for  the  Amtrican  maritime  commerce 
during  thp  prefent  war  wotdd  be  the  height  of  folly,  and  nobodx 
flatters  hunfelf  therewith ;  but  a  greater  fecurity  than  they  now 
enjoy  may  be  the  confequence  of  the  exiting  negociationi,  (hould 
the  events  in  Europe  favour  it ;  and  the  moment  any  reliance  can 
be  placed  thereon,  I  ihall  lofe  no  time  in  apprizing  your  Excels 
Icncy  thereof. 

I  fkall  leave  nothing  unattcmpted  to  pofiefs  your  Excellency  in 
general  with  every  event  that  may  have  any  influence  on  the  Ame^ 
riean  trade  to  Java,  whenever  opportunity  offers  and  they  come 
to  my  knowledge ;  I  am  not,  I  apprehend,  incorre£k  in  the  fup* 
portion  1  have  formed,  that  your  Excellency  will  attach  import-' 
ance  thereto,  by  the  adoption  of  meafures  in  IiuKa,  and  ifTuing 
orders  for  my  direAion  and  information  in  this  country.  My  com- 
mii&on  from  his  Excellency  the  miniller  of  marine  and  colonies, 
impowers  me  to  expedite  fuch  *  articles  as  your  Excellency  may 
have  odcafion  lor ;  but  however  converfant  I  may  be  in  general 
vrith  the  demands  of  Javs,  F  am  extremely  anxious,  in  Order  to 
the  obviating  of  all  miftakes,  to  be  furni^ted  with  a  fpecisd  order 
from  your  £xceHency>  feeing  the  poflibility  of  your  Excellency 
having  already  contraAed  engagements  in  the  interim ;  I  AiaU, 
when  an  opportunity  offers  for  that  purpofe^  order  the  fupply, 
withemt  binding  your  Excellency  to  the  acceptance  thereof* 

.My  commiffioo^  recently  renewed  by  his  Excellency  theminifter 
of  colonies,  leaves  me  at  full  liberty,  ii»  proportion  to  the  xifk 
conneded  with  the  navigation  and  trade  from  hence  to  Amtoyna 
«nd  Baads^  to  fix  the  price  of  the  fpices  expreiled  in  my  former 
commiflion.  But  I  could  wiih  to  receive  your  Excelkncy'a  direc^ 
tions  on  this  point  alfb,  vi%, 

Whether  your  Excellency  deems  it  indifp^nfably  oeceflary  ta^^ 
proceed  tberewith  ;  if  fo,  what  quantity  and  in  what  proportioM 
on  that  footing,  am  1  to  be  at  liberty  annually  to  .difpoie  of  until 
further  ordors,  and  at  what  j>artieular  prices. 

With  ftgard  to  the  latter  point,  it  is  calculated  here,  that 
fpices  at  AmMna  (feeing  the  riik  of  this  navigation^  to  which  the 
Americanr  have  been  hitherto  unaccuftomed^  and  tha  increafe4 
diftonce),  ought  to  be  cfavged  from  15  to  to'fgr  €^.  lowor  iliaft 
at  Ba^Mfiaf  with  an  addition  of  the  difference  in  the  infunuice 
between  Batavia  and  AmMna. 

14  l^i 
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TkU  difiereoce  is  very  cooAderabW,  chiefly  becauCe  the  EngR/k 
may  in  fome  meafare  regard  the  nav^atioa  firom  hence  to  BaUnnm 
0i  M  cuftvmary  nutjage  in  time  of  peace f  at  leqfi  /^  they  maitifMm 
ieref  ha  the  nenigatioa  to  the  Moluccas  is  fo  umistrfafy  inovfn 
never  to  bene  keen  fermkted  hy  the  Dutch  government^  that  one 
mu/l  expeS  timt  an  American^  veffel  intercepted  in  that  trade  by  ait 
ting\i(ti  privateer  would  he  KaiJe  to  confifcattons  on  this 'principle 
it  it  alfo  that  the  infurance  firom  hence  to  Sourabaye  is  higher  than 
to  Batavia,  though  not  in  the  proportioa  of  that  from  hence  to 


Intelligence  alfo  has  been  received  here  that  an  American  fliip  in 
the  MaenUet  trade,  bound  for  Canton^  has  been  captured  and  carried 
hito  port  by  an  Engli/b  frigate,  on  the  ground  that  fuch  voyage 
was  to  be  confidered  as  comprehended  under  thofe  prohibited  by 
the  ii)ftru£lion8  of  the  EngU/h  adihiralty»  whereby  trading  from 
One  foreign  port  to  another  is  not  permitted  to  neutrals. 

It  was  theie  coniideratioiIs«  which  in  the  preCmt  ftate,of  afiari 
I  was  obliged  to  avail  myfelf  of,  that  induced  me  after  lo^g  nego« 
ciations  at  length  to  clofe  with  the  higiieft  oShx  that  was  made  me 
for  the  prefent  expedition.  « 

On  enquiry  it  appears  that  the  tail  prioes  at  B0mei  in  l8oS 
were 

77  dollars  per  picol  of  CloveSi 
218  Nutmegs^ 

450  Mace, 

and  I  conceived  myfelf  ju^fied  in  taking  for  (ame  ui^er  exiftmg 
circumftances 

40  dollars  per  picol  Cloves^ 
125  NutmegSj 

250  Mace, 

to  be  fetched  from  jfmboina. 

Even  at  thefe  prices  they  could  not  be  prevailed  upon^  notwith* 
ftanding  the  hoi^fes  interefted  therein  are  ranked  amongft  the  firft 
in  New  Tori,  to  extend  this  expedition  beyond  the  fum  of 
60,000  dolfaurs,  on  account  of  the  critical  flate  of  affairs  between 
America  nudEnglandf  and  the  refufal  of  the  infurance  company 
and  underwriters  of  New  Tori  and  Pbikideiphia  to  infure  even  this 
pitiful  fum  under  40 /^r  ^^-9  iriiich  couU  pnly  be  done  at  JBabi^ 
mote  at  25  per  ant. 

It  is  owing  to  this  premium  of  infurance  that  I  have  been 

obliged  to  allow  ^spercent*  ad?aace  on  the  gopds,  with  regard  to 

.     [f  j3  which 
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whicli  I  have  followed  the'  lift  of^ftores  for  jfmholna^  furniftied  me 
at  Satavia^  in  the  proportions  admitted  by  the  capacity  of  the 
veiTel,  thofe  goods  regarded  by  the  underwriters  as  contraband 
etcepted.  No  reliance  if  placed  here  on  my  fpecification  of  the 
prices  of  fpices  in  China  during  the  fouc  years  preceding  18069 
they  not  correfponding  with  the  advices  fix>m  thence,  and  they 
are  fo  far  acquainted  with  the  trade  in  that  article  as  to  know  that 
the  prices  thereof  vary  confiderably  in  Cifitia  ;  fpices  belonging  as 
little  there  as  here  to  the  current  articles  in  trade. 

Many  American  traders  know  by  experience  how  eager  people 
have  been  at  Batemia  of  late  years  to  get  rid  of  their  ftock  of  fpicesy 
and  that  they  even  forced  them  upon  fome  of  them  ;.  as  the  Ame^ 
ricans  have  alfo  been  repeatedly  tempted  to  be  engaged,  and 
fome  of  them  a6kually  employed  in  carrying  fpices  from  Ambtma 
io  Jena  on  account  of  the  State,  it  is  no  fecret  to  them  (fo  little 
can  we  fuppofe  any  thing  unknown  to  them  relating  to  the  internal 
ftate  and  commerce  of' our  IntRan  colonies)  with  what  expence, 
difficulties,  and  ri/k  the  tranfportation  is  attended. 

As  the  embarkers  in  the  prefent  expedition  difpatch  it  by  way 
of  experiment,  to  fee  whether  they  will  find  a  ready  and  advan-* 
tageous  fele  for  fuch  a  quantity  of  fpices,  fo  alfo  on  my  part  it 
affords  me  the  means  as  well  of  learning  your  Excellency's  further 
plcafure  with  regard  thereto,  as  of  forwarding  your  Excellency 
this  difpatch,  it  nob  being  probable  that  any  other  opportunity 
would  offer* 

The  greateft  inducement  to  this  expedition  was  the  hope  I 
held  out  that  the  contraA  entered  into  between  the  embarkeri 
therein  and  myfclf  might  poffibly  be  performed  at  Sourahaya^ 
though  I  was  not  able  in  the  event  to  ftipulate  any  augmentation 
in  the  price  of  the  fpices,  fome  reliance  having  been  placed  thereon 
•on  making  the  contradl.  Sourabaya  is  the  port  to  which  the'  fhlp 
is  deftined,  as  I  infured  it  to  b^  a  fortified  and  fafe  birth  j  in  the 
open  fea,  it  is  affirmed,  (he  will  outftrip  the  fafteft  failing  JSn^It/t 
frigate. 

The  houfe  of  Meffrs.  Jacob  Le  Roy  and  Son,  of  New  Tork^ 
have  acquainted  me  with  the  contra^  entered  into  by  them  with 
his  Excellency  Vice  Admiral  Buitkiniy  for  building  and  difpatch* 
ihg  to  Java  two  or  three  faft-failing  armed  brigs  ;  the  intervening 
embargo  has  prevented  their  performing  it,  and  I  did  not  feel 
difpoibd  to  take  upon  myfelf  to  enter  into  a  further  fpecific  nego<» 
CJaiion  witlj  them  with  rcfped  thereto  j  the  brig  Goldfearchetj  itt 
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the  condition  as  (he  proceeds  to  fea  from  hence,  Hands  the  owner 
in  1 8^000 ^dollars. 

The  fchooner  Ntmrodj  of  Nemj  Torhy  which  failed  ahoiit  tjie 
25th  of  lafl  nH>nth9  is  found  to  outfall  the  celebrated  pilot  boat 
of  that  port,  which  no  frigate  can  overtake ;  the  owners  expedt 
to  fell  this  fchooner  in  Batama  for  a  high  price. 

I'truft  I  fulfil  the  expedlations  of  his  Excellency  the  miniiler 
of  colonies,  by  flaying  in  this  country  fo  long,  as  your  Excel- 
lency deems  my  fervices  necefiary  in  America  for  the  advantage 
o?  His  Majefty's  colonies  in  India*  I  (hall  tranfmit  a  duplicate 
of  this  and  my  following  correfpondence  with  your  Excellency 
to  his  Excellency  the  miniftcr  #f  colonies,  and  conform  myj^plf  to  *. 
his  orders. 

.  The  brig  GoIJfearcher  not  being  yet  ready  to  fail  I  (ball  remain 
in  this  city  until  her  departure,  for  the  purpofe  of'  noting  at  foot 
the  laft  intelligence  received  from  Europe. 

I  have  the  honour  to  fubfcribe  myfelf. 

With  the  moil  profound  refpe^, 

Your  Excellency's  obedient  fervant, 

(Signed)        R.  G.  VAN  POLANEN. 
New  Torkf  !zoth  Augufi  1809. 


** 


Ex  trailed  from  the  Rcgiftry  of  His  Majefty's  High  Court  of 
Admiralty. 


Faithfully  tranflated   from    the  Dutch  language,    in  DoSon 
Cemmoru,  London,  this  aid  day  of  January  1810, 

By  me, 

jr.  a  A.  Goflh 

Not.  Pub. 


[f4]  '  For. 


I  ' 


Aitothttrtde 

mMs'Jgoland, 
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FoRTUKA,  Sra/ii. 

NOTE  to  page  J3& 

»  • 

Obobe  iw  G>u»cil,  jift  Jiftff  1809. 

ITmiEREAS  the  ifland  of  Herigolmi  forrendered  to  Hit 
^^     Majefty*!  feroet,  and  it  now  in  Hit  Majeft7*t  poflefioai 


ICtMajefty  it  pleafed,  by  and  with  the  advice  of  Hit 
cil,  to  order,  and  it  it  hereby  <^dered»  That  the  trade  to  and 
firom"^  HAffdand  fhall  be  confined  to  Brkipi  lhipt»  navigated 
according  to  law»  except  in  cafet  where  Hb  Majefty  may  be 
pleafed  by  Hit  fpedal  licence  otherwife  to  permit. 

And,  for  the  more  effeftually  preventing  any  foreign  veflel 
carrying  on  any  trade  to  or  finom  the  (aid  ifland,  contrary  to  Hit 
Majefty't  will  and  pleaftf re,  at  by  thit  Order  expreiled ;  Hit  Ma^ 
jefty  it  further  pleafed*  by  and  vrith  the  advice  of  Hit  Privy  Coun* 
dl,  to  order,  and  it  it  hereby  ordered.  That  no  foreign  veffel, 
except  at  before  excepted,  JIhall  enter  into  the  port,  harbour,  or 
road  lying  between  the  ifland  of  Hdigohmd  and  Sandy  Ifland,  and 
the  flioals  of  the  laid  iflandt  refpedively,  and  comOioaly  caBed  or 
known  by  the  namet  of  the  North  Haven  .and  the  South  Haven, 
under  any  pretence  whatever }  and  that  no  goodt>  waret>  or  mer- 
chandize whatfoevcr,  fliall  be  in  any  manner  put  00  fliore  in  any 
part  of  the  faid  Ifland  of  Hel^kmd^  from  any  fucb  forngn  vefldj 
or  carried  from  the  fliore  of  fuch  ifland  to  any  fuch  foreign  WU^ 
or  in  any  manner  tranfliipped  from  any  fuch  foreign  veflel  into  any 
Veflel  lying  in  the  faid*  harbour,  port,  or  road,  or  from  any  veflel 
lying  in  the  Cidd  harbour,  port,  or  road,  into  any  fuch  foreign 
▼efleL 

And  the  Right  Honound>le  the  Lordt  Commiffionert  of  Hit 
Majefty's  Treafury,  and  the  Lordt  Commifiionert  of  the  Ad^nii^ 
ralty,  are  to  give  the  necefiary  diredjona  herein  at  to  them  may 
refpeftively  appertain. 

STEPH.  COTTRELJi. 


APPE  JTD  I  X^ 


AcTEON,  Mafon. 
NOTE  to  page  257. 


Extraaedfhm  the  Rigjfiry  of  His  Mmjijlfs  Higk  Cmri  ^ 
Admiralty^  fimlimwUJfrom  tiff  Caroune,  Morgan  Ma/fir^ 
.  tfW  tie  Galb»,  Bowden  Mq/lir» 

Tranfla&imi  om  leiaif  of  tig  Ctfion* 

An  envelope  fuperfcribed  u  follows : 

Rplert  Swttih  Efq.  Secretary  of  State, 

Bj  CaroBae.  UmUd  Statu  ofAmaic^ 

In  which  enve]o]>e  it  contained  the  foDowiog  kttcrt : 

(Ttaoflatcd  from  the  French  language.) 

To  his  EzccDencj  the  Marqun  De  Gatta,  Minifttr  of  Fbnigil 

Affasrsy  tfr.  {^r* 

NaflUi^  lotb  Dj^emhr  1809. 
THE  number  of  jimeruam  veffeli  which  have  arrived  in  thia  )|^  |, 
port  in  virtue  of  the  decree  of  His  Majefty  in  Jitfy  laft,  whic& 
nffuredthemy  of  the  liberty  of  fellsng  their  cargoes,  is  become  an 
objeA  of  great  confequence  to  the  interefts  of  the  l/mted  Siatu» 
Your  Excellency  will  feel  the  importance  that  I  ought  to  attach  to 
the  wdftrt  of  my  coiwtryt  and  it  is  fuperfluous  for  me  to  repie* 
fent  to  ^tt  ho# much  fo  longan  uncertainty  prejudices  all  thofe 
whofe  confident  has  coiiduAed  them  hither.  I  have  too  great  reli« 
ance  in  the  wiHom  of  this  Government  to  doubt  for  a  moment  that 
ihis  alEur  will  ht  fpeediiy  taken  intd  confideration. 

The  knowledge  I  have,  above  aDt  of  your  ExceOency^a  en« 
Kg&tened  notions,  zSatts  me  that  you  will  propeily  lepcdent  to 
His  Ma^Bfty  that  a  longer  uncertainty  would  be  an  incalculable 
h^ory  to  all  AHuHeait  mdHdiiab  whd  have  property  in  this 

country* 

lime 
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I  have  alTo  to  obferve  to  your  Excellency,  that  if  even  we  were 
at  war  (  which  I  hope  will  never  take  place )»  veffels  honajide  arrived 
could  not  be  fubjed  to  an  unforefeen  change  in^  politics.  The 
importance  of  thia  affiahr  in  conjunftion  with  my  duty  will  ferve  ai 
an  apology  to  your  Excellency  for  the  contiiuial  trouble  I 
give  youi 

I  beg  you  will  accept  that  apology^  and  with  it  the  diilinguiihed 
affurancea  of  my  very  high  confideration. 

ALEX.  HAMMETT, 

Conf  ul  of  the  United  St|itea. 


Naples^  I'jtli  Decemher  i9og. 
%T^^  2^  I  HAVE  the  honour  to  remit  to  your  Excellency  a  detailed 

note  of  jimerican  veffels  that  have  arrived  in  this  port,  with  the 
refpediive  epochs  of  their  arrival,  and  a  fpecification  of  the 
articles  with  which  they  are  laden. 

I  flatter  myfelf  that  I  know  tpo  well  how  highly  your  Excel- 
lency values  the  profperity  of  your  country,  and  that  g.od  faith 
which  alone  can  make  it  flourifh,  to  doubt  that  you  will  be  plcrfed 
to  reprefent  to  his  majefty  the  king  of  the  Two  Sic'ditif  the  painful 
'  fituation  the  Amarieatu  are  in  who  have  come  hither  in  confequenoe 
of  an  invitation  which  afTured  thera  a  liberal  commerce  with  this 
kingdom. 

I  beg  your  Excellency  to  be  affured  of  the  fentiments  of  high 
confideration  with  which  I  have  the  honour  to  be,  £;fr.  Isfc. 

ALEX.  HAMMETT, 


No.  3*  To  his  Excellency  the  Marquis  De  GaUoy  Minifterof  Foreigs 

Affairs^  fcJ*c.  ^f . 
Sir,  "  Naples^  ^i\i  Jamiary  i^io* 

I  HAVE  juft  learned  that  the  Government  has  ordered  the 
fale  of  feveral  American  veffels  for  the  benefit  of  the  Exc)iequer ; 

as  1  am  unacquainted  with  the  motives,  I  beg  your  Excellency 
will  be  fo  kind  as  to  inform  me  of  them.  I  fei^e  this'oppoatunity 
to,  reiterate  to  your  Excellency  the  a|furanpe  of  my  v£r>'  high 
0oniideratibn^  / 

ALEX.  HAMMETT, 


A  P  P  E  N  D-I  r^ 


To  hi8  ExcelleDc^r  the  MzrCims  D^  Gallof  Minifter  of  Foreign        No«4« 

Aflfairs,  &ff.  &fr. 

Naples f  y6th  January  iSio. 

THE  underiigned  Conful  of  the  United  States  had  the  honour 
of  addrelling  a  note  to  his  Excellency  the  Marquis  De  Gallop  Mihit 
ter  of  Foreign  Affairs,  under  date  of  the  13th  inftant,  to  which 
he  refers  himfelf .  He  finds  himfelf  this  day  under  the  neceflity  of 
cxprefling  to  him  his  grief  concerning  the  fate  of  the  jfmericansf 
whom  confidence  had  conduced  to  this  country,  and  who^  by  an 
uoexpefled  train  of  meafures  which  the  Government  has  adopted 
againft  their  property,  find  themfelves  reduced  without  refource 
or  credit.  Fully  relying,  however,  on  the  provident  loyalty  of 
his  inajefty  the  king  of  the  T*wo  Sicilies,  and  on  his  government, 
the  underiigned  flatters  himfelf  It  will  have  forefeen  the  cafe  dated, 
and  provided  the  proper  remedies,  aft  well  as  the  means  of  their 
re-imbarkation  for  their  country.  He  confidently  waits  for  a 
favourable  anfwer  to  this  note  as  well  as  to  the  former. 

He  prays  his  Excellency  the  Minifter  for  Foreign  Affairs  wiQ 
accept  the  affurances  of  his  high  confideration, 

ALEX.  HAMMETT. 


To  the  fame. 

/  NapleSf  20th  January  18 lO. 

Jkxander  Hammett^  Conful  of  the  United  States  of  jimeriba 
at  Naples 

To  his  Excellency  the  Marquis  De  Gallo,  the  Minifter  of 
Foreign  Relations. 

£ntnifted  with  the  communications  of  my  government  to  that 
of  Naples  I  have  thought,  it  my  duty  to  proteft,  in  the  name  of  the* 
United  States,  againft  the  fales  effe6t^d  here  of  American  vefTels  and 
property  which  came  dired^,  and  alfo  thofe  that  have  been  feized 
i»n  thefe  cqafts.  I  beg  your  exgeUency  will  receive  this  ad,  at 
well  as  acknowledge  the  receipt  thereof^ 

I  have  the  honour  to  fubfcribe  myfelf  ever, 

.  ALEX.  HAMMfiTy, 


No.;. 
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Nt^i  20th  JmnuHj  iSio* . : 

IN  confequence  of  th^  blet  effefted  here  of  fundry  Ammum 
wfieU  with  their  cargoes ;  Teffeli  that  ha?e  been  feised  on  thefe 
coafts  though  carrjiDg  AmerUam  coloura  have  been  dedarodkwfiil 
yrisc,  and  alfo  others  which  came  dired* 

As  no  change  whatever  has  taken  place  in  the  r^arions  between 
the  Government  of  the  Umtffd  Suou  and  xht  French  Government, 
fofiur  as  is  known  to  the  Conful  of  the  United  States  of  America ; 

As  no  particuhur  drcumftance  whatever  could  have  influenced  to 
dedare  them  hwful  prize  ; 

As  thefe  veflels  were  addrefSrd  to  Ni^ks  under  the  guarantee 
of  the  invitation  of  his  majefty  the  king  of  Nafkt  and  Si^j^  to 
introduce  into  thefe  ports  goods  on  condition  of  exporting  the  pio» 
duce  of  this  kingdom  ; 

As  the  contents  of  the  cargoes  were  fixmiflied  with  certificates 
of  origin  in  due  form  ; 

We  the  underfigned^  AUsumder  Hammett^  conful  of  the  United 
States  ^America  at  the  court  of  NafUt,  the  public  rights  of  matt 
Laving  Imn  violated  and  confidence  abufed,  we  demand,  in  the 
name  of  our  Goverameiit,  and  to  acquit  ourfelves  of  the  duties  of 
our  employment, 

I  ft.  That  all  the  proprietors  be  reimburfed  the  amount  of 
the  articles  fold. 

ad.  That  there  be  returned  to  the^  all  the  veffels  hitherto 
illegally  fold,  as  alfo  thofe  that  remain,  as  well  as  the  goods  in 
exiftence. 

3d,  That  they  be  indemnified  for  all  lofs,  damage,  ftc. 

Of  which  we  draw  up  this  general  proteft  againft  all  that  may 
be  die  oonfecjuences  of  thefe  meafures. 

ALEX.  HAMMETT, 

Conful  of  the  Uwkei  StaUi^ 


No.&        To  ^  Excellency  the  Marquis  De  Gdlo^  Minifter  of  Poreig« 

Afiiirs,  tgc.  &c, 

iVi^/,  ^4th  Fehmary  i8lo. 
THE  nndcrfigned,  Conful  of  the  United  States  of  America^  ftiD 
finds  himielf,  and  with  grief,  without  an  anfwer  to  the  five  notea 
which  he  had  tJi9  hoooiir  to  addreis  to  t«i  Escdlcttcy  the  Mar* 

quia 
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fiiit  Dt  Gailo,  Minifter  of  Foreign  Afiaiff^  rehtiog  to  die  uti* 
expeded  xneafurcs  adopted  by  this  GovemlbeBt  agajnft  tbe 
coBMBeree  of  jimerumu,  who  came  here  under  the  proteAios  of 
rapfting  treatiei,  and  the  declaration  of  fait  WMjtSij  iffue^  on  the 
ift  Jufy  laft. 

The  oonfequencet  attending  fo  wife  a  meafiire  anncuoced  the 
ttoft  happy  refidti  lor  both  nations. 

The  underfigned  has  not  feen  them  vanili  bnt  wiUi  pain,  and 
liebg  forced  this  day  by  imperious  confiderafcions,  and  by  tiw  lad 
fituataon^  to  which  about  three  hundred  indiriduali  of  his  natiof 
find  themfelves  reduced^  thinks  it  his  duty  to  reguhte  hisconduft 
by  pofitive  data,  (which  he  experts  from  the  frank  politics  of  this 
GovernmeDt,)  as  alfo  the  meafures  which  he  adopts  for  fumifliiag 
^idi^ptn£Me  fubfiftence  to  this  greai  family,  hencebrth  reduced 
without  refburceaf  well  as  without  credit  in  this  place.  ThismaC* 
ter  is  pofitively  urgent,  and  he  begs  his  Exoeikncy  the  MiniAcr 
for  Fare^  Affairs  to  take  it  into  his  ferious  confideration,  asaUo 
the  means  of  tranfporting  them  to  their  country. 

The  underfigned  has  the  honour  to  reiterate  to  hn  Excdlency 
the  Marquis  D€  GalU  the  refpc^  of  his  higk  coafideration. 

(Signed)       ALEX.  HAMMETT. 


The  Minifter  for  Foreign  Affairs  of  his  majefty  the  king  of  the        No.  70 
Two  SkiSa,  to  M.  HammOtt  Conful  of  the  United  Sutes  of 
Amefua, 

Sir,  Napicif  9th  Mard  1810. 

I  HAVE  not  fuledy  Sir,  to  render  an  account  to  his  majefty 
of  the  reiterated  demands  tl^t  you  H^Te  made  to  me  in  favour 
of  the  ^metycoM  ve(hh  and  fubje£is  now  remaining  in  the  ports  of 
his  ftates.  The  king  has  not  feen  without  forrow  the  fmall  con« 
Ibrmity  which  is  found  between  your  felicitations  and  the  prin^ 
ciples  adopted  by  the  Government  of  the  United  States,  and 
manifefted  in'its  refolutions  contained  in  its  ad  of  the  firft  of 
March  laft  year  againil  the  commerce  of  France  and  the  States 
attached  to  the  political  fyftem  of  the  French  empire ;  after  which 
you  ought  not  to  be  furprized  at  the  rigorous  meafures  the  king 
has,  feen  bimfelf  obliged  to  take  againft  the  veflels  of  your  nation, 
which,  befides,  are  loaded  with  prohibited  merchandize. 

Aa    ^ 


• 
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As  for  the  Americans  compofing  the  orews  of  the  coniifested 
▼effelt,  his  Majefty  has  gpven  orders  to  his  Minifter  oT  Marine  ta 
procure  them  an  embarkation  to  return  to  jimerica.  I  flatter  my- 
felf  that  the  changes  which  your  Government  may  ht  enabled  ta 
make  in  Its  refolutions,  may  lead  his  Majefty  to  meafures  more 
conlbrmable  to  his  wiihes,  and  to  the  feotiments  of  friendihip  and 
good  underftanding  which  the  King  deiires  to  be  enabled  to  cul- 
tivate with  the  United  JSutes  of  jimerka. 

Mean  while  pleafe  to  accept  the  affurance  of  my  ^rery  diftiii- 
guiihed  coaiideration. 

The  MarquijB  D£  GALLO. 


Faithfitlly  tranflated  firom  the  Frtnth  language  by  me  the 
underfigned,  at  LandoUf  Sth  day  of  Jwm  iSto. 

which  I  attefty 

J.  D£  PiMMA,  Not.  Public. 

Arden,  Regiftrar. 


EXTRACTED   from  the  minutes  of  the  Secretary  of  StateV 
office  at  the  palace  of  War/aw^  25th  January  1807. 

NAPOLEON,  Emperor  of  the  J'rfjfr^,  King  of //so^. 

IN  our  decree  of  the  lift  November ^  which  declares  the  con- 
fifcation  of  all  EngR/b  merchandize,  in  whatever  hands  they  may 
be  found ;  in  our  decree  of  the  15th  of  December,  which  order» 

that  all  EngR/h  merchandize  or  property  in  Hamburgh  and  the 
Hanfe  Towns  fhould  be  fent  into  France^ 

We  have  decreed  and  do  decree  as  follows ; 

Article  i.  The  merchandize  fubje^l  to  confifcation  under  our 
decree  of  the  21ft  of  November y  (hall  be  depQfited  in  a  magazine 
appropriated  for  that  purpofe,  under  the  cuftody  of  a  French 
cudom-houfe  officer. 

2.  An  inventory  will  be  taken  of  them,  which  will  be  addrefltd 
to  our  Intendant  General,  a  copy  of  which  he  will  tranfmit  to  our 
Minifter  of  Finance. 

3.  Colonial  produce,  materials  of  the  firft  neceflity  to  the  voMf 
aufadories^  fine  ftufi«^  and  articles  of  coftly  workmanlhip,  (hall 

be 


A  ?  P  E  NUJi. 

be  Cent  ijito  France^inder  the  dire^Uon  of  our  Min^r  of  Fkiaxice^ 
and  fubjrd  to  his  difpofaL  .  ' 

4.  Provifion&y  liquors,  ftuffi^fit  for  the  ufe  of  the  army,  smd 
'  other  ufef ul  articles,  (hall  be  placed  in  t]jte  military  magazines. 

5.  The  more  bulky  merchandize,  fuch  as  iron,  wood,  coals> 
beer,  and  earthen  ware,,  fhallbe  fold  on  the  fpot  where  they  have 
been  feqiieftmted. 

6.  "Phe  produce  of  the  fales  made  in  the  territory  of  the  ara^y 
ihallbe  added  to  the  general  account  6f  contributions,  and  that  of 
the  (ales  made  in  France  to  the  finking  fund. 

'7.  Our  Minifter  of  Finance,  and  our  Intendant  General,  are 
charged  with  the  execution  of  this  decree. 

(Signed)        NAPOLEON. 
By  order  of  th^  Emperor, 
,    The  Secretary  of  State,  HuouBi  B.  Mabst. 

(a  true  Copy)* 
The  Intendant  General  of  the  Army, 

Daru. 


FRENCH  EMPIRE. 

Bremen^  Monday^  OSoler  a6.  Th^  French  Conful  at  Bremen  to 
bis  Excellency  the  Burgomafter,  Preddent  of  the  Senate  of 
this  City. 

Sir, 
I  AM  eager  to  inform  you,  that  it  is  the  intention  of  his  Ma- 
jcfty  the  Emperor  and  King,  my  auguft  fovercign,  that  all  navi- 
gation upon  the  IFe/er  he  prohibited.  It  is  his  Majefty's  defire 
that  all  veffels,  even  French,  entering  the  f^e/er^  be  ftopped, 
provided  they  are  wholly  or  partly  laden  with  colonial  produee, 
or  any  other  goods,  of  whatever  kind,  that  England  can  fumifli. 
The  goods  are  to  be  put  under  fequeHration  and  taken  in  charge 
until  new  orders.  VefTels  laden  folely  with  merchandize,  which 
k  is  impoffible  England  can  fumiih,  fuch  as  pitch,  tar,  iron,  cop« 
per»  and  French  vnntSy  are  to  be  exempted. 

All  veffels  arc  to  be  prevented  from  leaving  the  ^efir>     I  am 
finally  ordered  to  take  the  moft  efficacious  meafures  that  the  * 
intentions  of  his  Majefty  be  flridly  and  immediately  fulfilled. 

I  am 
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I  amnow  occofaed  io  cxtcutng  thefe  'orders*  nd  bafieo  to 
warn  'you  thereof,  in  order  tint  you  msy  iauncdiatety  infonii  tlie 
mewckuOM  of  this  dty^  that  they  attanpt  not  to  render  mcfcftal 
thriaeafiiiet  taken  f<Mr  tha rigid  and  proper  ezecutioo  of  the  ordol 
of  ny  ibrereigft.  I  avai!  nyMf  of  this  opportunity  to  ekprdatd 
your  EaoeUeacy'  the  hoaiage  of  my  refped. 

(Signed)        LAGAN. 


NEUTRAL  COMMERCE. 

Haii^bwrght  iVbt^.fth,  1807. 
AT  the  requeft  of  the  merchants  here,  deiding  with  the  Umiei 
States f  I  hare  iflued  the  annexed  circular  inftnidions  to  the  maftera 
of  fuch  of  our  (hips  as  may  he  hound  to  this  city ;  and  have  alfo 
fent  over  to  Heligoland  an  agent,  who  will  remain  there  fbr  fome 
months*  in  order  to  communicate  fuch  Airthcr  information  aa  I 
find  expedient  to  convey  to  our  countrymen  paffing  that  ifland. 
You*  Sir*  will  make  fuch  ufe  of  thefe  circumftances  as  theintereft 
of  our  commerce  may  point  out  to  your  known  zeal  and  difdretion. 

I  am*  very  re(pe£tfully. 

Your  moft  obedieht  fervant* 
JV.  Lyman  lLi<{.  J.  M.  FORBES.   . 

Conful  of  the  United  States  of  Jmerscat  &c» 
Lorubn* 


rib 


Confulate*  Hamburgh f  Nov,  4th  I  §07/ 

To  Maftera  of  American^  (hips  hound  to  Hamhtrgt, 

IN  the  present  unprecedented  criiis*  fuch  great  and  almoft  dail|r 
dianges  take  place*  smd  the  meafures  of  the  helligerenta  afiefiing 
commerce  are  put  into  fuch  immediate  operation*  that  it  it  impof« 
Eble  for  the  moft  prudent,  with  the  beft  intentions,  to  avoid  the 
ugurias  which  on  every  fide  lie  in  wait  for  bk  neutral  trade*  *  It 
iatherefoiehy  no  meana  my  intention  to  alTume  any  controul  in 
thedeftinationof  your  (hips*  but  merely  to  ibtefuch  &ftaat  it  ia 
important  you  ihould  know.  In  this  meafure  ny  ovm  opinion 
has  been  fortified  by  thofe  of  the  moft  refpeftable  merchanta  here 
in  connection  with  my  country,  ezprefled  to  me  in  their  vmttea 
tequeft* 
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iiie  French  cttftom-houfe  officers  (or  douaoierB)  without  ixxf 
official  intimation  to  the  foreign  agents  here,  have^  fome  time 
fince^  in  virtue  of  an  im))erial  decreet -applied  thef  commercial 
regulationi  and  laws  of  France  to  the  trade  of  this  atjf  and  with- 
out any,  exceptions  require  certificates  of  origin  figned  by  the 
Freneb  conf ul  at  the  place  of  fhipment,  for  all  artides  attempted 
to  be  introduced  here.  In  addition  to  the  idconveniences  which 
the  prompt  and  unexpected  execution  of  this  meafure  prefented; 
within  a  few  days  a  new  order  of 'the  French  Emperor  has  inter« 
dieted,  in  the  moft  rigid  manner,  the  navigration  oif  the  Elbe  and 
t^efer  to  all  (hips,  whether  going  or  coming,  and  in  confequenoe 
of  itt  the  American  (hip  JuUiu  Henfy^  coming  ftt>m  Baltimore,  has 
been  feiaed,  and  the  cargo  has  been  fequeftrated;  the  (hip  haa 
been  liberated,  but  without  any  freight^  and  muft  remain^under  an 
embargo,  of  which  the  term  cannot  be  forefeen.  Under  this  ftate 
of  things  it  miift  occur  to  every  one,  that  it  cannot  promote  the 
interefts  confided  to  you  to  enter  either  of  thefe  rivers.  Having 
ftated  thus  much,  I  can  only  leave  you  to  follow  the  di6tatcs  o£ 
your  own  prudence,  afluring  you  that  I  (hall  endeavour  to  fend 
you  new  advices  by  the  I  ft  of  Decemher,  or  fooner,  if  any  favour* 
able  change  takes  place. 

(Signed)        J.M.FORB£S| 

Conf  ul  of  the  United  States  of  America* 

Lift  of  articles  permitted  to  be  imported  into  Hamburgh  with 
Certificate  of  origin,  figned  by  the  French  conful  at  the  place  of 
flupment ;— ^timber,  mafts,  iron,  copper,  hemp,  fail  doth  or 
svvens  duck,  flax,'  cordage,  pitch,  tar,  wheat,  rye,  barley,  oats, 
oatmeal,  peas,  beans,  rice,  flour,  cheefe,  butter,  wine,  brandy, 
tallow,  candles,  fait,  pot-a{h>  flax  feed,  madder,  turnip  feed, 
linfeed  oil,  hemp  oil,  whale  and  other  fi(h  oils,  fi{h  glue,  mats, 
horfe  hair,  hogs'  briftles,  faltpetre,  yellow  wax,  bed  feathers, 
caviar,  and  honey  .^-All  other  artides  arc  for  the  prefent  pro« 
kibited. 
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GERMAN  PAPERS. 

New  Decree  againft  Brittfb  commerce. 

EXTRACT  from  the  Minute  Book  of  the  office  of  the  Secre> 

tary  of  State. 

» 

Palace  of  FoniambUau^  Nov.  13th,  1807- 
We,  Napoleon^  Emperor  of  the  French^  King  of  Italy t  and  Pro- 
te^or  of  tlie  confederation  of  the  Rhincj  upon  the  report  of  our. 
Minifter  of  Finance,  have  decreed  and  do  decree  as  follows : 

Article  I .  The  enadments  of  our  Imperial  Decree  of  the  6th 
oi  Auguft  1807,  are  applicable  to  the  cargoes  of  Teifels  which 
may  arrive  in  the  n\outh  of  the  JVefer  j  thofe  articles  of  merchan- 
dize, therefore,  fpecified  in  the  fecond  article  of  the  faid  decree^ 
(hall  be  feized  and  confifcated,  and  all  colonial  produce  (hall  be 
accompanied  by  certificates  of  origin,  delivered  by  our  cooimer- 
cial  commiffaries  at  the  different  ports  where  they  were  takeft 
^  on  board. 

2.  Our  Qommercial  commiflaries  {hall  not  confine  them(efves 
in  their  cercificates  merely  to  attefi:  that  colonial  produ6iions 
neither  came  from  the  colonies  of  England  nor  belong  to  her  com* 
merce ;  they  (hall  alfo  point  out  the  place  of  their  origin,  the 
papers  which  have  been  fubmitted'  to  them  in  fupport  of  the  de- 
claration made  to  them,  and  the  name  of  the  (hip  on  board  which 
they  have  been  originally  tranfported  from  the  place  whese  they 
were  produced  to  that  where  the  commilTaries  refide ;  they  (hall 
addrefs  duplicates  of  their  certificates  to  the  DireAor  General  of 
the  Cuftoms. 

3.  All  ftiips  which,  after  having  touclicci  at  any  Briti/b  port  on 
any  account  whatever,  fliail  arrive  in  ihc^  moiith  of  the  jE/^^  and  of 
the  fVefer^  (hall  be  feized  and  confifcated  together  with  their  car- 
goes, witlwut  any  exception  or  diflincllon  of  produce  or  of 
merchandize. 

4.  The  captrilns  of  (hips  arriving  in  the  mouth  of  the  Elbe  oral 
the  Wefery  muft  make  dcclarat  ion  to  tho  chief  officer  of  the  impe- 
rial cuftoms  en  that  ilation,  of  trie  place  from  which  they  failed 
as  well  as  of  thofe  which  they  touched  at,  and  (hall  deliver  to 
them  their  manlf)?ft,  bills  of  lading,  fea-papers,  and  regifters. 
When  the  captain  fliall  have  ligned  this  declaration  and  delivered 
up  lus  papers,  the  cuftom-houfe  officer  (hall  interrogate  the  failora 
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«iie  hj  one  in  the  prefence  of  two  head  colledlora ;  if  it  appear 
from  this  examination  that  the  fliip  has  touched  at  an  Engli/b  port, 
befide  thefeizure  and  confifcation  of  the  fliip  and  cargo,  the  cap- 
tain as  well  as  thoOe  of  the  faibcs  who  upon  their  examination 
have  made  a  falfe  declaration,  fhall  be  made  prifoners,  and  fiiall 
not  be  liberated  till  after  paying  a  fum  of  fix  thoufand  francs  by 
way  of  penalty  for  the  captain,  and  a  fum  of  five  hundred  francs 
for  each  of  the  arrefted  failors,  in  addition  to  the  penalties  incurred 
by  thofe  who  falfify  their  fea-papers  and  regifters. 

5.  If  the  advices  and  information  communicated  to  the  Direfkjor 
of  our  Cuftoms  refident  at  Hamburgh,  excite  fufpicions  with 
regard  to  the  origin  of  the  cargoes,  they  ftiall  be  provifionally 
depoiited  in  warehoufes  till  it  has  been  afcertained  and  decided 
that  they  came  neither  from  England  nor  from  her  <:olonie8. 

6.  The  line  of  officers  of  the  cuftoms  formed  upon  the  Elbe  and 
the  frontiers  of  Hol/leinj  (hall  be  augmented  by  one  hundred  men. 
The  Direftor  General  of  our  cuftoms  fhall  give  the  neceffary 
orders  for  placing  overfeers,  detached  from  that  fine,  at  the  ports 
fituated  on  the  mouth  of  the  WefcTy  and  for  their  exercifing  the 
ftri6ieft  infpediion  of  all  fhips  which  (hall  approach. 

7.  The  Infpeftors  of  cuftoms  are  authorized  to  make  vifits  to 
tiie  Ifle  of  Neuwerhy  and  to  the  Wats,  or  other  little  ifles  fituated 
in  the  mouths  of  the  Elbe  and  Wefer* 

8.  The  commandants  pf  troops  of  the  line  and  of  the  Gens 
d'armes  are  bound  to  lend  their  aid  to  thefc  InfpedHons,  as  often 
as  they  (liall  be  required  to  do  fo  by  the  chief  cuftom  officers  of 
the  diftridt. 

9.  Our  Minifters  of  War  and  Finance  are  charged,  each  in  his 
own  department,  with  the  execution  of  this  defcree. 

(Signed)        NAPOLEON. 

Hugues  B.  Maretf  Secretary  of  State« 
(A  true  Copy)         Gaudiu^  Minifter  of  Finance. 
(A  true  Copy)        CoUeiry  Direftor  Gen.  of  the  Cuftoms. 
(A  true  Copy)        Fudcly  Diredor  of  the  Cuftoms. 
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DECREE  tpuA  SwiJj/b  Coouneree* 

IN  contequence  of  our  prefent  rdatioiis  with  Svfedoh 
Majeft J  yefterday  paffed  the  following  decree ; 

Louu  Napoleon^  by  the  grace  of  God  and  the  confiitntion  of 
the  kingdom^  Kiog  of  HoUandzsi^.  Conftable  of  Frmci, 

Whereas  we  have  received  information  that  the  orders  adopted 
rektive  to  the  blockade  of  the  Britt/h  iflands  have  not  been  carried 
into  execution  with  like  force  againft  Smff£/b  fliipt :  And  whereas 
this  kingdom  is  equally  at  war  with  Sweden  and  England  •* 

We  have  decreed  andliereby  decree  as  follows : 

Article  i.  Every  Swe£/b  fhip  which  iball  enter  the  ports  oF 
this  kingdom  (hall  be  immediately  feieed,  and  alfo  all  S^tedyk 
merchandize  (hall  be  confifcated, 

3.  All  Swedi/b  fubjef^s  who  may  have  heretofore  exerdfed 
diplomatic  functions  within  our  kingdomy  or  who  may  hate 
ferved  as  Confuls  or  Commercial  Agents,  and  who  (UU  remain  in 
Holland,  are  required  to  leave  the  kingdom  immediately  upon  the 
publication  of  this  decree. 

3.  All  other  Swedl/b  fubje^fcs,  who  m^r  be  found  in  our  ports 
or  other  psurts  of  our  kingdom,  (hall  immediately  be  arrefted  and 
treated  as  priConers  of  war. 

4.' The  meafuresat  prefent  in  force  for  the  blockade  of  the 
Britt/b  iflandsi  (hall  in  like  manner  and  without  exception  be  made 
applicable  to  Sweden^ 

5*  Our  Minifters  of  Finances^  Juftice,  «nd  Police,  are  charged 
with  the  execution  of  the  prefent  decree^  which  (hall  be  pnn 
daimed  at  all  places  where  its  publication  may  be  neceffary. 

Given  at  Utnebt  this  i8th  day  of  Janua^  in  the  year  i8c8|ft 
and  of  our  reign  the  third. 

(Signed)        LOUIS, 

By  his  Msjefty's  command, 

Secretary  of  the  Cofudl  of  St9te«    ' 
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DacRBi  of  the  30th  June. 

AMERICAN  veffels  mvmg  within  thrtr  months  from  the 
4ate  hereof^  and  thofe  already-  arrived,  fhall  ngt  be  fubjeA  to  the 
regulations  of  blockade,  provided  the  £Mne  h^Ve  not  been  in 
England,  nor  vifited  by  the  enemy.  All  captains  fhall  make  a 
declaration  jconformable  to  this  article,  and  in  cafe  of  prwMcap- 
yon  the/Qbip  and  cargo  to  be  ponfifcated/ 

As  fiur  as  the  cargoes  (hall  appear  to  be  conformable  to  the 
•lifting  regoktions,  the  fiune  (hall  be  placed  at  the  difpofal  of  the 
proprietors  or  confignees,  the  remainder  ihall  be  (equefirated^  and 
jjepofited  ia  the  ^'ng'^  warehpufes. 


Another  P^eu  of  the  fame  date. 

.  Artide  i.— -The  lift  of  articles  allowed  to  be  imported  by  the 
article  of  31ft  Mar  A,  fliall  be  extended  to  the  following ; — ^nce, 
ftaves,  barks  and  other  drugs  ufed  in  medicine,  cottons,  Georgia^ 
LomfioMy  and  CaroBnaf  Java  coffee,  fugar  from  the  fame 
iiland* 

• 

3.  Befides  the  certificates  of  origin  required  by  our  former 
decree,  the  dire6lor  afloat,  for  the  purpofe  of  executing  the  fame^ 
fhall  appoint  fwom  brokers  to  examine  the  goods,  to  afcertain 
if  they  really  are  the  produce  of  our  colonies  or  of  the  l/niteif 
Statet ;  and  for  the  better  means  of  examination,  all  goods  fhall  b§ 
landed  in  the  king's  warehoufes. 

3.  A  month  from  the  date  hereof,  our  faid  ^n&ot  fbflU  report 
to  us,  whether  it  be  advifeable  to  continue  thefe  i^eafuti^ 


JoHAir, 
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JoHAN,  Abraham. 
U 

NOTE  to  page  275. 
Order  in  Council,  2d  May  1810. 

IteftriAkm  it  to    TTIS  Majefty  is  pleafed,  by  and  with  the  advice  of  His  Privy 

mn  i^efly*        -Tl  Council,  to  order,  and  it  is  hereby  ordered,  That  aU  veffeb 

cteuinK  out 

fitm  ports  from    which  (hall  have  cleared  out  from  any  port  fo  far  under  the  con« 

1^^]^^  troul  of  France  or  her  allies,  as  that  Briiljb  vcffels  may  not  freely 

trade  thereat,  and  which  are  employed  in  the  whale  nthery,  or 
other  fifliery  of  any  defcription,  fave  at  herein-after  excepted, 
and  are  returning  ,or  deflined  to  return  either  to  the  port  from 
whence  they  cleared,  or  to  any  other  port  or  place  at  which  the 
BrUyb  flag  may  not  freely  trade,  (hall  be  captured,  and  con- 
demned together  with  their  ilores  and  cargoes^  as  prize  to  the 
captors. 

Veflels  carrying        But  His  Majefty  is  pleafed  to  except  from  this  Order  vefleli 
finelh  fini  to        employed  in  catching  and  conveying  fifh  freih '  to  market,  fuch 
jS^fh^^^^       vcffels  not  being  fitted  or  provided  for  tlie  curing  of  fifli. 

V  fl'ls  faili  '^^^  ^^  ^'  further  ordered,  That  all  veffels  fubjed  to  the  provi- 

previousto  fions  of  the  Order  as  afor^faid,  which  ^fhall  have  failed  on  their 

notice  of  this  prefent  voyage  previous  to  notice  of  this  Order,  or  reafonable 
continue  on  their  ^^n^  ^^^  notice  thereof,  ftiall  be  permitted  to  return  to  their  own 
filhing  more  port,  without  moleflation  on  account  of  any  thing  contained  in 
after  2u^  wim^  ^^i*  order ;  provided  they  fhall  not  have  continued  on  their  fiftiery 
tVi^  received  at     as  aforcfaid  more  than  twenty  days  (which  are  hereby  allowed  to 

fuch  veffels)  after  due  warning  of  this  Order  received  at  fea.  And 
the  Right  Honourable  the  Lords  Commiffionera  of  His  Ma- 
jetty's  Treafury,  His  Majefty's  Principal  Secretaries  of  Statc^ 
the  Lords  Commiflioners  of  the  Admiralty,  and  the  Judge  of  the 

High  Court  of  Admiralty,  and  Judges  of  the  Courts  of  Vice  Ad» 
miralty,  are  to  take  the  neceffary  meafiires  herein  as  to  them  may 

refpectivcly  appertain. 

(Signed)  W.  FAWKENEIL 


Sast 
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San  Francisco  du  Paula, 

N. 

NOTE  to  page  379. 

EXTRACT  from  the  Ca£%  Commercial  Gazette  of  the  5th 

September  18094 

nPHE  moft  excellent  Senhor  Don  Francifco  Saavedra^  minifter 
of  the  royal  revenue,  has  tranfmitted  to  this  confulate,  under 
date  of  the  27  th  Augu/l  ultimo,  the  following  royal  Order : 

When  Don  Jofeph  Lore%  Martinez,  kte  Prior  of  your  torim 
fulate,  in  the  name  of  that  body,  ftated  vari&us  obfenrationt 
with  a  view  of  obtaining  permif&on  to  infure  treafure  pro« 
ceeding  from  America  belonging  to  the  fubfidy  department  (to 
which  His  Majefty  hath  not  thought  fit  to  accede)')  he  alfo 
fuggefted  the  great  expediency  of  regulating  the  fubjed  of  re- 
prifals,  in  order  to  obviate  all  injury  and  fubje6t  of  compkint.  In 
confideration  of  which)  the  fupreme  central  junta  of  tbt  kingdom 
ordered^  that  the  neceffary  o$cial  letter  fhould  be  addrefled  to 
the  fecretary  of  ftate  on  fo  intereiling  a  fubje^^  and  in  confequence 
thereof  he  has  been  pleafed  tm  inform,  that  the  following  article 
had  been  agreed  upo;i  between  the  minifter  of  His  Bri/anmci 
Majefty,  and  that  of  His  Catholic  Majefty  in  that  court,  which 
has  been  ordered  to  be  carried  into  effedt  in  the  following 
terms : 

All  (hips  or  goods  belonging  to  one  of  the  two  contrading 
powers  (hall  be  reciprocally,  and  in  all  cafes  (fave  thofe  hereafter 
excepted),  reftorpd  to  their  former  owners  or  proprietors  on  pay- 
ment of  a  falvage  of  one  eighth  part  of  their  true  value^  if  re« 
captured  by  a  (hip  of  war,  and  one  fixth  part  if  recaptured  by  a 
privateer  or  other  (hip  or  vcfTel.  And  in  cafe  fuch  (hips  or  goods 
have  been  recaptured  by  the  united  force  of  one  or  more  (hips 
of  war,  or  of  one  or  more  private  ve(rel8,  then  the  fame 
(hall  pay  a  falvage  of  one  fixth  part ;  but  if  fuch  (hips  or  veffcU 
fo  recaptured  (hall  appear,  after  capture  by  the  enemy,  to  have 
been  fitted  out  as  (hips  or  ve(rel8  of  war,  fuch  (hip  or  ve(rel  (hall 
not  be  reftored  to  its  former  owners  or  proprietors,  but  (hall  in 

all 
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all  cafef»  whetlier  Tcoiptiired  by  m  fliip  of  war,  pnvatcer,  of'  ttf 
other  veffeli  be  declared  hwfbl  pme  to  the  benefit  of  th<$ 
captors* 

I  tranfmit  this  to  yoa  by  ord^  of  Hit  Majefty,  fer  your 
goyemment  and  diredioD,  the  iame  being,  by  'order  of  the  tri-* 
bunal^  publUbed  for  the  iafomurtioD  of  the  merchants. 

LUCAS  HONTANON, 

Secretai^rf 
Ca&^i  sd  SiptemUr  i8oo« 
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ADVERTISEMENT^ 

TTHE  present  Editor  takes  this  opportunity 
of  professing  his  design  to  continue  the 
Admiralty  Reports  on  the  same  Plan  which 
was  adopted  by  his  Predecessor ;  m  succeeding 
to  whose  labours  he  has  the  Advantage  of  a 

model  which  it  will  be  his  ambition  to  follow 
as  closely  as  may  be  accomplished  by  care  and 
industiy.  Higher  requisites  than .  thi^  are 
indeed  nece3sary  to  the  adequate  performance 
of  such  an  undertaking  -,  but  it  may  at  least 
•be  some  satisfaction  "to  the  Public  to  know 
that  he  is  in  possession  of  all  those  means  of 
correctness  and  fidelity  which  the  liberal  com- 
munications of  his  professional  friends  can 
supply. 

DoS^s  Cmnms,  istb  Fib.  iSio. 
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THIS  was  a  leading  cafe,,  and  became   of  im-  Birfw«i  ik    ^ 
portance,   as  it  furniihed  the  Court  with  an  uMdMisa^ 
opportunity  of  ftating  generally  the   principles  by  ^^  y^  Z 
which  its  decifions  would  be  governed  in  quellions  ^'c^J^^JJi 
arifing  on  the  capture  of  veflels  failing  under  Brifijh  canymg  th^  ^ 
licences.    The  fhip  was  chartered  at  Marennesy  to  eflM  widuii  dM 
proceed  in  ba:lla(t  to  Rocbelle^  and  there  to  take  on 
board  her  prelent  cargo }  (he  arrived  at  Rocbelle  on  the 
I  ft  oi  April  1 809,  and  completed  her  lading  on  the  1 3th 
May^  bift  did  not  fail  until  the  29th  June^  on  which 
day  Ihe  was  captured,  as  the  licence  had  expired.  The 
excufe  fet  up  was,  that  the  fhip  was  detained  aft^  her 
cargo  was  On  board  by  an  embargo,,  which  had  been 
impofed  by  the  French  Qovemment ;   and  that  for 
fomc  days  after  it  was  taken  off,  (he  was  prevented 
^om.faiUng  by  contrary  winds. 
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The  JuDOMElfT. 

/^'°'"^''  Sir  fFilliifm  Scatt.^Th}^  9m  the  i;afe  of  a  veffel 
ivbr.7th,  under  Oldenburgh  colours,  which  was  captured  in 
'^*  the  profecution  of  a  voyage  from  Rochelle  to  Hully  and 
brought  to  Plymouth.  There  was  a  licence  on  board 
granted  to  Henry  Nodm^  on  behalf  of  hiinfelf  and  other 
Britijb  merchants,  for  four  vcflels  under  particular 
colours  which  are  enumerated,  to  proceed  with  car- 
goes of  brandies  from  CharentCj  Bourdeaux^  or  any 
port  of  prance,  not  blpclguied^  to  any  pp^  of  Gr44/. 
Brhahtj  and  permitting  the  mafters  to  receive  their 
freights,  and  depart  with  their  veiTels  and  crews.  The 
licence  is  dated  15th  November  r8o8,  and  is  to  remain 
in  force  fix  months  frpin  that  period ;  now  the  fhip  was 
taken  the  29th  of  June  laft,  and,  therefore,  according  to 
the  literal  conftrufkion  of  the  licence,  after  the  time  had 
expired,  during  which  it  was  to  continue  in  operation* 
'  Thi$  queftion  hd/s  led  to  fome  difcuilion  oi^  th^. 
rules  of  interpretation  to  be  applied  to  licences  gene- 
rally, and  as  thofe  rules  will  of  neceiEty  embrace 
a  great  variety  of  cafes,  it  is  extremely  defjrable  that 
they  (hould  be  fettled  now,  as  far  as  this  can  be' done  by 
the  authority  of  this  Court.  Thefe  licences  owe  their 
origin  to  the  general  prohibition,  which  declares  it  to 
be  unlawful  for  the  fubjefts  of  this  country  to  trade 
with  the  enemies  of  the  King  without  his  permiiEon ; 
for  a  flate  of  war  is  a  ftate  of  interdidion  of  commu- 
nication :  that  is  a  law  which  is  not  peculiar  to  this 
coimtry^  but  one  which  obtains  very  generally  among 
the  States  of  Europe.  In  former  wars  this  prohibition . 
V(2iB  attoided  with  very  little  inconvenience,  as  the 
.  greater  part  of  the  countries  in  the  neighbourhood 
remained  neutral,  and  prefented  to  the  belligerents 
various  channels  of  communication,  through  which 
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they  obtained  from  each  other  fuch  commodities  as        Tb* 
they  ftood  in  need  of.     While  the  world,  therefore^   Qqipe 
continued  in  that  flate,  of  courfe  licences  would  be      jyro«.  7tk« 
granted  only  in  very  fpecial  cafes,  where  it  appeared        '^* 
that  there  was  a  necei&ty  to  have  a  dired  communis' 
cation  with  the  enemy ;  and  being  matter  of  fpecial 
indulgence,  the  application  pf  them  was  Jlridi/jinil 
juris.    At  the  fame  time,  when  I  fo  defcrS)e  tbfem,  I 
do  not  mean  to  fay,  that  there  ever  was  a  period  in* 
which  a  rational  expofition,  allowing  a  fair,  and  liberal 
conftru&ion  of  the  intention  of  the  grantor,  would  not 
have  been  receive^*     There  never  was  a  period,  far 
inftance,  in  which  it.  could  have  been  contended,  that 
the  words  ^^  fix  mppgnths ''  were  fubjed  to  fuch  a  (IriA 
and  literal  interpretation,  that  a  failure,  arifing  from  cii> 
cumftances  which  the  party  could  not  control,  would 
have  the  effect:  of  vitiating  the  licence,  where  he  could 
ihew  that  he  had  ufed  all  due  diligence,  and  was  pre* 
vented  from  completing  the  voyage  within  the  time  by 
embargoes  in  foreign  ports,  or  by  the  fury  of  the  ele* 
ments.    Thefe  are  accidtmts  which  prejudice  no  perfon, 
and  therefore  I  prefume  the  time  never  ezifted  when  the 
party  would  not  have  been  at  Uberty  in  this  Court  to 
alledge  fuch  fads,  and  when  he  would  not  have  been 
entitled  to  a  virtual  protedion  from  Its  dedfion^ 
although  the  terms  of  the  licence  were  not  literally 
complied  with.     While  he  was  baffled  by  thtfe  ob- 
ftru&ions,  the  intervening  time  was,  as  it  were,  annu 
bilated,  and  he  was  to  be  put  again  in  poflfeffion  of  the 
tjme  fo  loft.    That  interval^  in  which  he  was  not  at 
^berty  to  a&  was,  in  fair  conftruSion,  no  time  as  to 
the  operation  of  the  licence.    It  was  a  conllrufiion 
founded  on  the  intention  of  the  grantor,  that  wha*e  a  ' 

party  had  afted  with  good  fiakh,  and  had  complied 
with  the  terms  prArifardj  as  neariy  a»  controuling 
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V^-       drcumibmces  would  perniiL  he  fliould  have  a  fair 

G«KDE  Hoop.    ...  r  ^  .«■_•* 

indulgence  refpe&ing  thofe  points  in  which  he  had 


■'^  toj^'  been  prevented  from  a  literal  performance^  by  obftnic- 
tions  which  he  could  neither  forefee  nor  obviate,  'thk 
was  the  rule  of  interpretation  when  licences  were  even 
matters  of  fpecial  indulgence. 

But  it  has  happened^  that  in  confequence  of  the  ex* 
traordinary  and  unprecedented  courfe  of  public  events^ 
thefe  licences  have,  in  a  certain  degree,  changed  their 
charader,  and  are  no  longer  to  be  confidered  exadfy 
in  the  fame  light.-  It  is  notorious,  that  the  enemy  has 
in  this  war  dire£Ud  his  attacks  more  immediately 
againft  the  commerce  of  this  country  than  in  former 
wars ;  and  a  drcumftance  of  ftill  greater  wdght  is, 
that  :he  has  poflefled  himfelf  of  all  thofe  places  that  in 
former  wars  remained  in  a  ftate  of  neutrality.  To 
what  part  of  the  continent  can  we  now  look  for  a 
country,  which  Js  not  either  under  the  adual  domi* 
nion  of  Frana^  or  in  that  ftate  of  fubjedion  to  it, 
which  operates  with  all  the  eSe£t  of  dominion? 
It  is  a  ftate  of  things  in  which  it  has  become 
impoiEble  for  England  to  carr)'  on  its  foreign  com. 
merce,  without  placing  it  on  a  very  different  footing 
from  what  its  convenience  required  in  former  wars. 
To  lay  that  you  ihall  have  no  trade  with  the  enemy, 
would  be  in  tSe&  to  fay,  that  you  (hall  not  trade  at 
all,  becanfe  that  commerce  which  is  eflential  to  th# 
profperity  of  die  country,  cannot  be  carried  oA  in 
thofe  fmall  and  obfcure  nooks  and  comers  of  Europe^ 
if  any  fuch  can  be  found,  which  are  ftill  independent. 
The  queftion  then  comes  to  this.  How  is  the  foreign 
commerce  of  the  country  to  be  maintained  ?  It  muft 
be  either  by  relaxing  the  ancient  prindple  entirely,  and 
pennittmg  an  unlimited  intercourfe  with  the  ports  of 
th«  enemy,  and  where  the  ports  of  other  nadons  aiv 
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put  under  blockade  (as  they  are  by  the  Orders  in        The 
Council)  for  other  reafons  than  thofe  of  a  dircd  go»de^jo^ 
hoflile  chara£ler^   they  become    liable  to   be  con-      jstop.  7th, 
fidered  and  treated  in  like  mafmer^  fo  far  as  the  pur-       ^^' 
pofes  of  blockade  require ;  or  it  muft  be  by  giving  « 

a  greater  extenfion  to  the  grant  of  licences.    As 
to  the  relaxation  of  the  general  principle,  by  which 
an  open  and  general  intercourfe  with  the  enemy  would 
be  allowed,  the  confent  of  both  parties  is.requifite  to 
make  that  effedual,  and  even  if  the  enemy  permitted 
it,  the  tegiflature  would  probably  not  think  proper  to 
proceed  to  that  length,  and  for  reafons,  I  prefume, 
coni^eded  with  the  public  fafety.    It  has  therefore 
tolerated  a  refort  to  the  other  mode  of  permitting  a 
trade  by  licences,  which,  though  they  are  fo  denomi- 
nated, are  likewife  in  effe£t  expedients  adopted  by  this 
country  to  fupport  its  trade,  in  defiance  of  all  thofe 
obftacles  which  are  interpofed  by  the  enemy.     They 
are  not  mere  matters  of  fpecial  and  rare  indulgence, 
but  are  granted  with  great  liberality  to  all  merchants 
of  good  chara&er,  and  are  expreffcd  in  very  general 
terms;  requhing,  therefore,  an  enlarged  and  liberal 
interpretation.     At  die  fame  time,  they  are  not  free 
from  control ;  reftridions  difbited  by  prudent  cao- 
tion  are  annexed,  and  where  they  are  fo  annexed^ 
thofe  reftridions  muft  be  fuppofed  to  have  an  operative 
meaning.    It  is  not,  therefore,  in  the  power  of  this 
Court  to  apply  fuch  an  interpretatbn  to  a  licence,  as 
would  be  in  dkeSt  contradiftion  to  its  exprefs  terms, 
or  to  fay  that  eSed  fliould  be  given  to  one  part,  and 
not  to  another*    If  the  permiiQon  is  for  ^  Ihip  to  go 
in  ballaft,  it  would  be  impoffible  for  the  Court  to  fay, 
that  it  (hall  go  with  a  cargo ;  for  that  would  be  not  aa 
interpretation^  but  a  contravention  of  the  licence.  But 
where  it  is  eYidenfr  that  the  parties  hav»  a£led  with 
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Th».       perfeft  good  faith/  and  with  an  anxious  wifli  to  coil- 

Gogp«    oo^  £qj^  ^q  ^g  terms  of  the  licence,  I  prefume  that  I  am 

Nov.  7th,      only  carrying  into  effect  the  intention  of  the  grantor; 

'^^  vhen  I  have  recourfe  to  the  utmoft  liberality  of  con- 
'  ftru£tion^  v^hich  it  is  in  the  power  of  this  Court  4o  ap- 
ply. As  a  gexieral  rule,  therefore,  it  is  to  be  under- 
ftood,  that  where  ho  fraud  has  been  committed,  where 
no  fraud  has-  been  meditated,  as  far  as  appears,  and 
where  the  parties  have  been  prevented  from  carry- 
ing the  licence  into  literal  execution,  by  a  power* 
which  they  could  not  <:ontroI,  they  ihall  be  entitled 
to  the  benefit  of  its  prote£don,  although  the  terms 
may  not  have  been  litei:aily  and  ftridtly  fulfilled.  If  I 
affume  too  much  in  laying  down  this  rule,  it  muft  be 
re£tified  in  the  fuperior  Court ;  •  but  looking  to  the 
intentions  of  the  Government,  not  only  to  what  they 
^re,  but  to  what  I  am  led  to  fuppofe  they  mud  be  ; 
looking  lo  the  extreme  difficulty  of  cariying  on  tte 
commerce  of  the  country  in  the  (trdggle  which  it  has  to 
maintain,  not  only  againft  the  power,  but  againft  the 
craft  of  the  (^nemy ;  looking  to  the  frequency  luid  the 
fuddennefs  with  which  He  lays  on  or  takes  off  his  em- 
bargoes, according  to  the  exigency  of  the  moment  | 
looking  to  the  .various  obdrudions  that  prefent  them- 
felves  in  obtaining  veffels,  in  conlcquence  of  the  fmatl 
remainder  that  there  \s  of  neutral  navigation  in  Europe  ; 
looking  alfo  to  this  circumftance,  that  all  this  inter* 
CQurfe  muft  be  carried  on  by  the  fubje£ts  of  the  enemy^ 
that  it  muft  be  a  confidential  tranfa£Uon  to  be  con^ 
duded  by  an  enemy  iliipper  at  great  rifk  and  hazard 
to  hinifelf  ^  looking  to  the  total  change  which  has 
taken-  place  in  the  nature  and  charadker  of  tbefe  li« 
cences,  if  that  dt^nomination  is  to  bex:Dntinued :  I  fay* 
looking  to  ail  thefe  confiderations^  where  there  ii 
dearly  an  abif  ace  of  all  fraud,  and  of  all  difteverabls 
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faiducement  to  frand^  I  mnft  go  to.  the  utmoft  \en^  of 
protedion  that  fair  judicial  iKTcretton  will  warranty 
though  there  may,  under  fudh  circumftances,  have  beefi 
ft  confiderabte  failure  in  the  Utetal  execution  of  the 
terms  of  the  licence.  There  may  be  great  incoiive* 
nience  in  the  whole  fyftem  of  licences,  as  indeed  it  is 
fcarce  poflible,  in  the  prefcnt  ftate  of  the  world,  that 
there  fhould  not  be  great  pradical  inconvenience  in 
any  mode  of  condu^ng  its  commerce.  That  is  a 
queftioA  of  policy  with  which  this  Court  has  nothing 
to  do :  it  has  only  to  enforce  the  juft  executioti  of 
legitimate  orders  iffued  by  competent  authority. 

Having  laid  it  down,  therefore,  as  a  general 
principle,  that  where  there  is  clear  bonajldes  ih.  tfat 
holder,  this  Court,  though  it  certainly  will  not  coo. 
travene  the  terms  of  a  licence,  will  give  it  the  moffc 
liberal  conftru&ion — ^I  come  now  to  apply  that 
rule  to  the  cafe  before  me.  The  principal  ground  of 
abjeddoA  is,  the  delay  which  took  place  in  the  failing 
of  the  vefiel ;  but  I  muft  obferve,  that  having  called 
on  the  Goonfel  for  the  Captors  to  point  out  what  par- 
ticuhr  fraud  could  have  been  intended  by  thin  pro* 
craftination,  I  have  only  been  anfwered  by  a  fort  of 
general  faggeflion,  that  fuch  an  extenfion  of  the  period 
allowed  might  afford  an  opportunity  of  bringing  the 
Kcence  into  ufe  a  fecond  time.  ^  But  that  any  fuch  ufe 
was  made,  or  intended  to  be  made,  of  the  licence,  in 
the  prefent  inftance,  has  not  been  fuggefted^  and, 
therefore,  it  is  to  be  taken  as  a  cafe  clear  of  that  a^ 
or  intention  of  fraud,  tt  is  objeded  to  the  mafter, 
that  he  did  not  produce  his  licence  to  the  captors,  and 
tliat,  on  his  arrival  at  Plymouth^  he  delivered  certain 
papers  and  documents  to  his  agents  there.  6ut  it  ii 
iinpoflible  not  to  take  into  confideration  the  difficulr 
ticfr  under  which  fuch  perfons  labour  ^  they  are  perfona 
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TW        expofed  to  great  haraflinents  both  on  theone  fide  and 
-  on  the  other.    They  know  that  they  are  embarked  m 

/To^Ttfa,  tnn£i£tions  of  great  confidence  and  myftery,  requhring 
the  utmoft  care  and  drcumfpefUon,  and  they  are  to 
|»ck  their  way,  in  fear  and  filence,  walking,  as  it 
were,  at  every  ftep,  over  burning  plough-fhares*  That^ 
under  fuch  drcumftances,  there  fliould  have  been  fome- 
thing  of  referve  m  the  condud  of  this  neutral  mafter, 
tt  not  very  much  matter  of  furprife,  or  of  ferioos  judi- 
cial animadverfion.  As  far  as  can  be  coUe&ed  from  the 
contents  of  the  papers,  no  fraud  feems  to  have  been 
meditated  in  keeping  them  back ;  and  I  dwell  the  leb 
upon  this  objedion^  becauTe  it  is  one  which  the  cap- 
tors have  no  right  to  take  in  this  cafe,  as  it  appeaiv 
that  they  have  not  done  their  duty  in  bringing  in  the 
papers  in  a  regular  manner*  It  is  the  known  duty  of 
the  prize-mafter  to  take  pofleiCon  of  the  fliip*s  papers, 
and,  upon  his  arrival,  to  make  an  affidavit  and  bring 
them  in ;  but  here  they  were  left  in  the  cuftody  of  the 
mafter  of  the  ihip.  When  the  fhip  comes  into  port, 
does  the  prize-mafter  demand  th6m  ? — no,  that  was  not 
done ;  they  are  brought  in  fome  days  afterwards  by  a 
perfon  of  the  name  of  Smith j  who  defcribes  himfelf  as 
the  agent  of  the  agenis  of  the  captors.  If,  therefiDre, 
any  papers  were  kept  back,  it  is  a  fault  of  which  the 
captors  have  no  right  to  complain ;  there  is  an  end  of 
any  objeftion  that  can  proceed  from  that  quarter,  as 
to  an  uniairnefs  in  the  production  of  the  papers.  But 
thefe  papers  are  fuch  as  the  mafter  could  not  have  any 
intereft  in  withdrawing ;  and,  therefore,  there  is  not 
much  in  the  fubftance  of  the  objedion.  The  account 
given  by  the  mafter  is,  '*  that  the  veffel  failed  ftom 
^*  Marenncsy  in  France^  in  the  month  of  March  laft^j 
^'  where  ihe  was  chartered  to  proceed  in  ballaft  to  Rom 
^  Mli^  there  to  take  on  board  her  prefeat  cargo }  that 
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^  the  {aid  ihip  failed  from  Mantmes^  aforefaid^  cm  the  The 
•*  gSth  of  MtfrrA  laft»  and  arrived  at  RocbelU  on  the  ift  ^^">'  "^> 
^*  of  jf^// following ;  and  in  the  fame  month  began  to  Aro9.7ii^ 
**  ;take  on  board  her  prefent  lading,  and  completed  ^^ 
^^  the  fame  on  the  1 3th  of  May  followbg.  That  the 
^*  faid  fliip  &iled  from  Rocbelle  aforefaid,  being  her  . 
laft  clearing  port,  previous  to  the  captm*e  on  the 
19th  June  lafty  having  been  detained  from  failing 
^'  after  her  cargo  was  on  board,  by  means  of  an  em- 
^  baigo  by  the  French  Government,  and  for  fome 
^  days  by  contrary  winds.*'  It  is  iaid,  that  this  was 
a  very  long  time,  and  fo  it  is ;  and  it  is  a  long  time 
which  the  Court  is  under  the  neceflity  of  allowing  on 
account  of  the  immenfe  difficulties  which  are  to  be  over* 
come.  Tou  cannot  generally  fend  (hips  from  England f 
and  they  muft  therefore  be  procured  2^  they  may  in 
ports  of  the  enemy.  This  ihip  was  chartered  in  an 
enemy's  port,  and  as  there  muft  have  been  a  good 
deal  of  previous  correfpondence,  it  i;  not  furprifing 
that  a  confiderable  time  elapfed  before  the  bufinefs 
was  concluded.  The  fhip  faUed  from  Recbelie  on  the 
aift  June,  and  was  taken  on  the  fame  day.  Now, 
the  whole  labour  of  the  argument  has  been  employed 
to  fhew,  that  fome  fraud  or  other  omit  be  prefumed, 
from  the  length  of  time  which  elapfed  after  the  ex- 
piration of  the  licence.  But  what  is  the  natural  pre* 
fumpdon  in  this  cafe  ?  why,  that  the  party  would  not 
countenance  an  unneceflary  delay,  which  muft  be  con^ 
ivary  to  his  own  dired  intereft«  This  fumiihes  a  very 
ftrqng  groiind  to  fuppofe,  that  it  was  by  accident  that 
the  (hip  was  prevented  from  completing  her  voyage 
within  the  time  expreflfed  in  the  licence.  If  it  could 
be  (hewn,  that  the  licence  had  been  ufed  before,  and 
that  the  delay  in  the  prefent  inftance  arofe  from  its 
previous  ufe,  or  that  diere  was  any  other  ^audulent 
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Th8        plirpofe  to  be  anfwsred^  taoft  ceitnaly,  t  fhould  &ita 
!^"'"°!1  call  for  more  iwdcubrexphw^    but  as  no  fraud- 
jiim.  Ttfc.     ulcBt  motive  has  been  pointed  out,  I  muft  fuppofe  that 
^^        the  party  was  not  dilatory  in  furthering  the  completion 
of  his  own  mercantileadventure.    The  only  thing  fug- 
gdled  is  the  fa&  that  the  time  limited  by  the  licence 
had  expired.    That  has  been  accounted  for  by  the  in- 
ieryention  of  an  alledged  embargo.     Shall  I,  under 
thde  circumftancesi  order  the  fiid  of  the  embargo  to 
be  eftab^Aied  by  further  proof,  when  it  is  fo  probable 
in  itfelf,  and  load  this  table  with  French  decrees  and 
cr^iances^  which  would,  after  long  delay,  in  all  pro- 
bability, lead  to  the  fame  conclufion  at  laft  ?   Looking 
to  the  local  circumftances  of  the  country  in  which  the 
fianla&ion  originated,  and  to  the  condud  of  the  French 
Covenunent  at  that  particular   period,    I  think  it 
'  jny  duty  to  ftand  upon  the  prefumption,  diat  the  ei»* 
bargo  did  exift,  and  to  hold  the  parties  entitled  to 
reftitution,  paying  tlK  captors  their  expences,  wfaidi 

I  cannot  refufe,  where  the  parties  are  ading  in  appa^ 
rent  contrayention  of  the  lit^^  terms  of  their  lic^ioe. 
In  fuch  cafes  His  Majefty's  Officers  have  a  right  to  be 
fatisiied,  and  they  are  entitled,  in  juftice,  to  be  pro* 
te&ed  in  thdr  expences.  It  is  an  inconvenience  not 
anting  from  capture,  but  from  the  prefent  fbaie  6k 
jiffidrs,  and  from  which  the  Court  cannot  relieve  the 
claimants,  however  it  may  regret  that  they  ftioidd  be 
'  fubjeded  to  it.  The  licence,  I  obierve,  is  only  toi 
bring  a  cargo  of  brandy,  a»d  as  there  are  other  goodt 
on  board,  thofd  goodcrmuft  be  cowfeniDlsd)  as  the  per* 
miflion  is  Unutcd  to  the  brandy* 
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CATHERINA  MARIA,  BrAthering.  jvjh;.  7A. 

X009.' 

THIS  ^x^as  the  cafe  of  a  veflel  under  Mecklenburgb  Licence  t*  pre- 
colours,  which  was  captured  on  a  voyage  from  a  pen  of  the 
Ro/iock  to  Liebau^  with  a  cargo  of  wine  and  brandy.    ^11^^^^^ 

ing  a  cai^o  from 

Judgment.  ;  .  "^^^^r^ 

Sir  WilHam  Scott.^lcm.  hav^  no  doubt  that  thi«  ^tg't'ca^? 
veflel  is  liable  to  condemnation  under  the  Order  in  '<>  ^ke  port  of  tk« 

,  enemy. 

Cxnmcii,  which  prohibits  all  trade  between  ports  from  7th /an.  1807. 
which  the  Britijh  flag  is  excluded.     Protedion  is  in- 
deed contended  for  by  virtue  of  a  licence  found  on 
board  at  the  time  of  capture,  permitting  a  ve&l,  beai-- 
ing  any  flag  except  the  French y  to  fail  in  ballaft  to*  any 
pon  in  the  Baltic  or  the  White. Sea^  for  the  purpofe  of 
bringing  a  cargo  from  thence  to  thiscountry.     But  that 
win  certainly  not  enable  the  veflel  to  carry  a  cargo  t9 
the  port  of  the  enemy*     The  ulterior  branch  of  the 
vDyage,  the  voyage  to  this  country,  is  that  alone  where- 
in the  veflel  it  permitted  to  carry  a  f  argo  by  the  terms 
of  this  licence,  and  having  been  captured  with  a  cargo 
on  boiird  during  her  voyage  to  the  RuJJiah  port,  it  can- 
Hot  be  faid  that  flie  is  to  derive  fn'otedion  from  it. 
There  weuld  be  an  end  of  the  Orders  in  Council, 
by  whfch  the  trading  between  the  ports  of  the  enemy 
is  prohibited,  if  their  cflFeft  could  be  taken  oflFby  pro-^ 
ceeding  to  fuch  ports  with  cargoes,  with  the  oftenfible* 
purpofe  of  an  ulterior  voyage  to  this  country-    It  haa 
therefore  been  made  a  general  condition  of  thefe 
liceivces,  that  a  veflel  oft  her  voyage  to  the  enemy's 
jtort  (haH  go  in  borllafl:,  unlefe  flic  is  proceeding  from 
fome  open  port.    And  although  it  has  been  argued^ 
that  the  firff  branch  of  the  voyage  Is  of  fubordmate 
confideration,  I  cannot  take  v^fCfK  myfelf  to  overkwK 
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TiM         Ms  confideratkm,  and  to  fay,  that  a  licence  permit- 
makuu  ^    ting  a  TefTel  to  proceed  to  an  enemy's  port  in  ballaft 


■     ■  ihall  extend  to  the  protedion  of  a  vcffel  proceeding 

^T%c^  thither  with  a  cargo.  If,  as  it  has  been  obferved,  the 
objed  of  obtaining  naval  ftores  from  Ru^  is  of  fuch 
high  importance  to  this  country  as  to  overcome  every 
other  confideration,  the  terms  of  thefe  licences  may, 
Vpon  proper  reprefentation,  be  altered  by  His  Majef* 
ty's  Government ;  but  it  is  not  within  the  competence 
of  this  Court  to  make  fuch  alterations,  or  to  relieve 
the  claimants,  by  giving  to  the  terms  of  a  licence  an 
interpretation  evidently  not  within  its  meaning. 

Then  again  it  has  been  urged^  that  the  French  author 

rities  at  Ro/iack  compelled  the  mafter  to  take  this  cargo 

on  board.    I  muft  obferve,  in  the  firft  place,  that  this 

fuggeftion  comes  out  in  a  mantier  not  much  calculated 

to  infpire  implicit  confidence  in  the  mind  of  the  Court ; 

but  were  it  otherwife,  fuch  an  excufe  can  never  be 

admitted.     What  is  to  become  of  thefe  Orders  ia 

Council  if  the  enemy,  by  the  mere  introdudion  of  a 

force  which  the  matter  of  a  merchant  veffel  cannot 

refill,  is  to  defeat  their  operation  f  force  would  in  all 

cafes  be  employed,  and  in  many  cafes  coUufivkly.    In 

every  ioftance  in  which  the  necefliries  of  this  country 

might  require  the  introdu&ion  of /Signal  produce  iiito 

the  ports  of  England^  the  enemy  would  derive  a  con* 

current  advantage  by  the  transfer  and  circulation  of 

his  own  commodities.   .1  am  under  the  neceffity  of 

confidering  the  yeflel,  therefore,  as  captured  on  a 

voyage  which  by  no  latitude  of  interpretation  can  be 

brought  within  the  terms  of  the  lichee  by  which  alone 

it  could  be  proteded^  and  the  plea,  that  the  cargo 

vtas  taken  on  board  by  compulfion,  being  in  its  own 

nature  inaditiiflible,  the;  cs^rgp  cannot  be  cxeinptc4 
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CARL,  BbRLIK.  Jan-ttA, 

THIS  was  the  cafe  of  a.vcffel  in  ballaft,  which  was  y«ff«*  P^* 
tog  to  tlM  port  flf 

captured  on  a  voyage. from  Lomfa  to  Cronjiadu  ihipmeiit  m  ImI- 
A  claim  was  given  by  a  Britijh  houfe  of  trade,  fetdng  \1^  czpind, 
forth,  that  in  the  month  of  Auguji  1808,  and  alfo  in  5^^^^ 
the  months  of  February  and  May  1809,  they  had  ^SiJ??Li 
procured  licences  to  prote£l  various  (hips  engaged  been  okuwd, 
in  importing  cargoes  from  Ru/Jia  to  this  country;  piiedtothiiFcSr 
that  the  licences  were  forwarded,   foon  after  they  SS^^^^J^^il 
were  procured,   to  fheir  agent  at  Peierjburg}    but  '"^^T'***' 
that,  owing  to  the  difficulty  of  procuring  vefTels  in 
the  Ruffian  ports,  fome  of  the  licences  obtained  in 
Jiugu/l   1S08  remained  at  the   end    of  the  feafon 
in  the  hands  of  their  agent,  and  among  others  the 
licence  on  board  this  veflel ;  that  in  May  or  Jwie 
1809  they  were  informed  by  their  agent,  that  he  had 
engaged  the  fhip  Carl^  then  In  the  port  of  Louifa^  to 
proceed  from  thence  in  ballaft  to  Cron/iadiy  to  take 
on  board  a  cargo  which  he  had  purchafed  for  their 
houfe,  for  the  purpofe  of  proceeding  with  it  to  a  £r/- 
tijh  port ;  that  they  were  fubfequently  informed  by 
their  agent,  that  not  having  then  received  any  of  the 
licences  procured  t>y  them  in  February  and  May  1 809, 
he  had,  in  order  to  fave  the  feafon,  fent  to  Louifa 
one  of  the  licences  procured  in  Augujl  1808,  with  a 
view  to  protect  the  Ibip  from  capture  on  her  way  from 
Lituifa  to  Cronftadt.     The  claim  further  fet  forth,  that 
it  was  the  fixed  intention  of  the  Britijh  merchants^ 
and  alfo  of  their  agent,  that  one  of  the  licences,  pro- 
cured in  February  and  May  1 809  (copies  of  i^hich 
w«rc  annexed  to  the  claim)  smd  which  had  aAually 
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The        been  forwarded  previous  to  the  capture,  (hould  be  ufed 
^^'**'       to  proted  the  (hip  Carl  on  her  voyage  from  Cronfiadi 


jtm,  9^,    to  England ;  but  which  of  the  licence  would  have  been 
i«io.       ^^  appropriated  they  could  not  fct  forth,  as  it  muft  have 
dej^ended  on  the  time  of  their  coming  to  hand. 

Judgment, 
Sir  William  Scott. — In  any  view  of  the  cafe  there  can 
be  no  doubt  that  the  captors  were  fully  juftified  in  de- 
taining this  vefiel,  as  the  h'cence  found  on  board  had  ex- 
pired feveral  months  before  this  tranfaction  took  place. 
The  licence  permits  a  veffel  under  any  flag,  except 
the  French y'  to  bring  a  cargo  to  this  country  from  any 
port  in  the  Baltic ;  and  there  is  an  endorfement  on  the 
back  of  it  in  thefe  words :  ^'  The  annexed  licence 
'*  came  to  the  hands  of  the  underligned,  a  Britijb 
*'  iiibjed,  now  in  this  country  upon  commercial 
^*  bnfinefsi,  too  late  in  the  feafon  to  make  the  intended 
*'  ufe  of  it ;  but  having  bought  the  Louifa-hixHt  ihip 
*^  Carl^  which  I  have  ordered  here  to  take  in  a  cargo 
*^  of  Rtiffian  produce  for  England^  I  have  provided 
her  with  the  documents  for  a  free  paflage  in  ballaft 
from  Louifa  to  Crovftadty  not  doubting  to  provide 
*•  her  with  a  new  licence  for  England^  having  advic« 
'^^  of  (uch  documents  taken  out  and  obtained  by  my 
**  fmndj.  I  truft,  therefore,  under  thefe  circun> 
**  (lances,  a  free  paflage,  and  even  protcdion,  will  be 
*'  given,  by  all  Britijb  or  allied  crOizers  to  the  faid 
«*  (hip/*  Dated  St. Peterjburgj  lo  (22  May)  1809. 
Sqch  a  fl:atement  the  captors  were  juft:ified  in  dilre* 
garding ;  for  certainly  this  Court,  in  confidcring  the 
^plicauon  and  ufe  of  thefe  licences,  has  never  laid  it 
down  that  time  is  an  ingredient  of  no  confequeuce.^ 

And 
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!And  ho-e  I  clwiot  help  espmffing  v^.  fvrprife^  tlmi  nt 
Ac  liconfins  taken  out  for  this  papdcul«i«  tmhwfii>  ^^**" 
iimitfidto  the  pcmod  of  fix  moQt2ij»,i»s  wqU  oa  RCfiowi  ^01,09*^ 
^  th^  length  of  th»  voyage,  9$  the  Hfioiwa  fijft  (^  ■*'** 
d)e  pwtB  ofgjijfia  ar^  very  HI  fif ppli^d  with  ihippMSigi 
^  difficulty  which  i^  frequently  to  h?  ^.^jnoved  b]r  9|^ 
taixME^  veflels  frpqi  Ather  port$  in  the  J?^ //iV:^  T^efe 
QO<ii|^deiation$.  do,  ix^  my  appreheniloxi,  form  a  gvp^A4 
for  this  Court  to  exercife  an  equitable  di(crfitio|>  io 
diftinguifhing  this  clafs  of  cafes  from  fome  others  which 
have  been  alluded  to  in  the  argument.  For  this  Court 
will  confider  it  a  part  of  its  duty  to  attend  to  the  local 
circumftances  and  fituationflf  of  the  different  countries 
in  which  thefe  licences  are  to  be  carried  into  eSSp£(^ 
Where  there  is  evidently  no  fraud  in  the  tr^nfa^Hom* 
the  Court  will,  in  confidering  this  clafs  of  cafes,  hold 
the  rule  lefs  flridly  than  it  would  do  relatively  to 
trajifadions  taking  place  in  qoui^trie^  where  the  oppor- 
tunities of  carrying  adventures  into  effeft  arie  more 
obviQus.  Now,  in  the  prefent  cafe,  I  alk,  whether 
there  is  any  thing  like  an  indication  of  a  fraudulent 
intention ;  it  is  furely  one  fymptom  of  faimefs,  that 
the  agent  fliippcr  puts  on  board  this  acknowledgement 
of  the  infirmity  of  the  licence,  and  refers  to  one  fub- 
fequently  to  be  obtained  in  England  fqr  prote<5lion.  1 
certainly  fee  fomethingof  negh'gence  in  the  houfe  here, 
in  not  making  immediate  application  at  the  Council 
Office  for  a  licence  exprefsly  for  this  particular  fhip, 
the  moment  it  was  known  to  them  that  fhe  was  to^  h^ 
Ijent  tq  Cron/ladt  with  this  expired  licence  on  board. 

But  looking  to  the  importance  of  this  coipmerpe, 
an4  the  difficulty  of  maintaining  it  upder  the  deficient 
fupply  of  navigation  in  the  ports  of  Rujfta^  if  I  were 
to  £i(len  down  upon  the  parties  penal  cohfequences 

:.  7  '     ^'^ 


J 
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TW        fo9  eterj  triBmg  irregularity,  it  wouM  be  to  pat  diis 
_       important  branch  of  the  commerce  of  the  comitrj 


MM.%sAt  into  a  date  of  thraldom  that  muft  amount  to  an  utter 
eztindion  of  it  Under  thefe  coniiderations  I  think 
I  am  not  ftep[Nng  beyond  the  equitable  difcredoa 
which  this  Court  is  bound  to  ezerdie,  in  faying^  dhat 
thefe  licences  convey  a  vinual  proteftion  to  this  jdSd ; 
and  I  ihall  therefore  reftore,  on  payment  of  the  cap* 
tor's  expences. 


^•jj^  EUROPA,  Schmidt. 

i^MBce » pn>.   nrHIS  was  the  cafe  of  a  veffel  under  Bremen  colours^ 
coontry-HieTi.  which  was  capturcd  in  the  river  Tadhe^  on  a 

MontothtRirtf  y^^^  fpQm  jfrcbatigely  with  an  aflerted  deftinadon  to 

JLeiib  for  orders.  In  his  anfwer  to  the  feventh  inter- 
rogatory, the  mafter  ftated  that  he  had  been  under 
the  neceifity  of  putting  into  the  Tadhe^  in  confequence 
of  the  ihip  having  ftrudk  upon  a  fand,  and  loft  an 
andior  and  cable ;  and  that  the  voyage  was  to  have 
ended  at  fome  port  in  England^  which  he  was  to  be 
informed  of  at  LHtb^  where  he  was  to  have  called  for 
orders  refpeding  the  port  he  was  to  proceed  to  for  dit 
purpofe  of  delivering  his  cargo. 

JVDGMSNT. 

Sir  W.  Scott.— Vm  fliip,  which  had  failed  from  a 
Ruffian  port^  with  a  profeiTed  deflination  to  Lmdom^ 
was  captured  in  the  river  Tadbe.  The  excufe  fet  up 
is,  that  the  veflel  had  fuftained  damage^  and  was  in 
want  of  repair;  but  this  certainly  is  an  excufe, 
which,  if  it  were  to  reft  only  on  the  averment  of  the 
mafter,  could  not  iafely  be  relied  on*    Suppofing 

it 
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It  to  be  true  that  the  original  dedlnation  to  this  country 
has  been  ahered  in  confequence  of  a  vis  major^  it  is 
impoflible  to  confider  the  fad  as  fufEciently  eflablifhed 
by  the   mere   averment    of  the  perfons  on  board* 
For  ahhough  the  demand  of  further  evidence  may 
prefs  hard  in  particular  inftances,  the  fituation  in  which 
this  Court  would  be  placed  in  receiving  fuch  excufes 
in  other  cafes,  from  the  very  perfons  who,  if  there  be 
anyfraud  in  the  cafe,are  theparties  to  that  fraud,  renders 
the  precaution  indifpenfiblc*  The  mafter  of  this  veflel 
fays,  that  on  his  arrival  at  Leith  he  was  to  write  to  a 
refpeftable  merchant  of  this  town  for  further  orders; 
and  if  this  ilatement  is  cprred,  that  gentleman  is  pro* 
bably  in  poffcflion  of  correfpondence  which  will  af- 
ford the  claimant  an  opportunity  of  proving  his  cafe 
by  evidence  not  coming  folely  from  the  mafter  him- 
felf.    The  mafter  fays,  that  "  he  intended  to  look  for 
convoy  oflf  the  coaft  of  Norway^  and  not  fucceeding, 
edged  off  for  Heligoland ;    but  before  reaching  that 
place  a  gale  of  wiiid  came  on  which  forced  the  veffel 
towards  the  Tadhe^  and  being  thick  weather  (he  ftruck 
upon  a  fand,  and  afterwards  came  to  an  anchor,  but 
her  cable  parting  (he  fteered  for  the  Tadhe^  in  order 
to  go  to  Eckwarden  to  repair  the  damage  flie  had  fuf- 
tained,andtoget  an  anchor  and  cable/*  Allthewitneffcs 
ftate  that  there  had  been  a  gale  of  wind ;  but  I  have 
to  regret  that  there  is  no  information  before  the  Court 
refpefting  the  aftual  ftate  of  the  veffel,  and  I  fliall,there- 
fore,  allow  further  proof  of  the  deftination  to  this 
country  from  fuch  evidence  as  the  Britijh  merchant^ 
vouched  by  the  mafter,  may  be  able  to  fupply  ;  and 
alfo  a  commiilion  of  infpe£i:ion  to  afcertain  the  coa« 
dition  of  the  fhip. 

Ultimately  condemned,  upon  failure  of  evidence  of 
%  deftinacion  to  this  country. 

VOfc.  U  /9A 
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M.  i6th,  SPECULATION,  Eberhard. 

1810. 

JUDGMINT. 

fcSkurnot  S^^  ^^*  5^^'^-— This  {hip,underLtt*^^  colours,wasc^ 
intended  to  be  tured  Qoa  vovage  homCopenharen  loRiga^  ballafit 

applied  to  this  ••       •.  iji-ii  r 

veflei  > no  ui-  With  a  ucciice  oD  Doard,  whicQ  does  not  appear  to  refer 
tolhLt^SSj"  in  any  manner  to  this  veffel  as  it  is  not  indorfed,aiid  the 
-^  intention  to     m^nc  of  the  fliip  is  not  to  be  found  in  the  body  of  thf 

fell  the  (hip  m         ,  •       ,  ,  ', 

theenemy'upQit  licence.  TheCouft is  extremely unwillingto  be Hgoroui 
'  in  refpe&to  theapplicationof  licencestotheveflelswhicfa 
they  are  intended  to  proted.  But  they  muft,  in  fomc 
fpedfic  manner,  be  fo  applied  ;  and  I  cannot  take  the 
mere  averment  of  the  fa&  by  the  Britijh  cbimant  tm 
be  fuffident.  In  this  cafe  a  licence  was  found  on 
board  at  the  time  of  capture,  and  prima  facie  it  mig|it 
be  taken  as  intended  to  be  applied  to  this  vefiel; 
but  the  fad  may  be  otherwife.  For  inftance,  the  licence 
may  be  going  for  che  protedion  of  fome  other  vellel, 
to  which  it  is  to  be  applied,  and  it  would  be  impoffi* 
ble  to  fay,  that  the  mere  circumftance  of  its  being  on 
board  the  veflel  that  conveys  it  (hall  be  fuffident  for 
her  prote£tion  alfo. 

There  is  nothing  in  the  prefent  cafe  to  (hew  that 
this  licence  was  intended  by  any  of  the  parties 
to  be  applied  to  this  veifel.  All  that  appears  is, 
that  the  o^ikrner  of  the  fhip  at  Hamburgh  is  fending 
this  licence  to  his  correfpondent  at  Riga^  telling  him 
tjiat  he  would  fend  inftr unions  for  its  application  ; 
and  directing  him  to  let  this  ihip  on  ft  eight,  or  in 
failure  of  that,  to  put  her  up  to  fale.  His  words  are 
thefe :  *'  1  hereby  take  the  liberty  of  enclofmg  you  a 
"  licence  at  your  difpofal,  having  to^ay  an  oppor- 
'•  tunity  for  fending  you  the  preient.  I  hope  it  will 
*•  loon  reach  you,  and  I  will  w  rite  further  to  you  on 
'•  this  fubjeft  by  pod,"     And  in  another  letter  oix 

txiard,  addrefied  to  the  faxue  perfon,  he  fays,  '*  The 

8  *<  bearer 
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^<  bearer  hereof  is  Captain  Eberbard,  commanding        rbt 
**  the  fliip  Speculation  ;  have  the  goodnefs  to  procure    ^'^^°''^^"*' 
*^  him  as  good  a  freight  as  poilible^  in  order  that  this     FjA.  i6di» 
•^  undertaking  may  render  me  a  good  profit.     If  ^        ^^^ 
<c  could  get  9,500  or  10,000  R.  D«  Hamburgh  banco 
^^  nett  for  the  fhip,  I  (hould  be  inclined  to  fell  her 
"  again,  for  which  purpofe  I  hereby  empower  you  to 
•*  do  fo."  Here,  then,  are  very  flendcr  grounds  whereon 
to  infer  that  this  licence  would  have  been  applied  to 
this  veflel  by  the  correfpondent  of  the  owner  at  Riga. 
But  if  we  had  got  that  length  would  that  be  fufficientf 
I  am  of  opinion   that  it  would  not.     Licences  are 
granted  by  the  Government  of  this  country  on  a  pro* 
fpe£t  of  reciprocal   advantage    to    the  government 
which  grants  it,  and  the  foreigner  who  receives  it. 
The  permiflion  of   going  from    one   port    of  the 
enemy   to    another   requires    that    the    veflel   (hall 
be  going  thither  for   the  purpofes  of  Britijb  trade* 
Now  it  cannot  be  argued  that  fuch  was  the  intention 
of  the  parties  in  the  prefent  cafe,  becaufe    no   fuch 
Yoyage  was  in  contemplation,  for,  on  failure  of  ob- 
taining a  freight,  there  was  the  alternative  purpofe  of 
felling  the  ihip  at  Riga.    There  muft,  in  all  thefe 
cafes,  be  an  intention  conformable  to  the  objefts  for 
which  the  licence  has  b^en  granted.    Parties  are  not 
tp  tali^  advantage  of  the  permiilion  to  proceed  to  the 
port  of  the  enemy,  without  an  engagement  that  the 
veflel  is  proceeding  thither  for  the  purpofes  of  a  trade 
immediately  connected  with  this  country  ;  for  furely 
licences  cannot  be  prefumed  to  be  granted  for  the  pur* 
pofe  of  carrying  on  the  enemy's  trade,  withgut  any 
ulterior  view  to   Britijh  ufe  and  advantage.     Here, 
therefore,  is  a  total  failure  not  only  in  the  application 
of  the  licence  to  this  particular  veflel,  but  alfo  in  its 
•fed)  fuppofiag  it  bad  been  fo  applied  to  a  veflel 

A  A  2  proceed- 
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The        proceeding  to  the  port  of  the  enemy  for  fale.     Then 


AVXCOLATION. 


comes  the  queftion,  whether,  throwing  the  licence  out 
Feb.  i6ti^  of  the  cafe,  this  veflel  would  be  fubjeft  to  condemna* 
^  tion ;  and  it  is  argued,  that  being  a  prize  velTel,  pur- 
chafed  by  a  neutral  of  the  enemyj  fhe  is  entitled  to 
all 'the  pnyileges  of  a  neutral  veiTel,  and  at  liberty  to 
proceed  in  ballaft  from  one  enemy's  port  to  another. 
If  that  were  the  only  circumflance  in  the  cafe^  it  might 
be  fo  \  but  it  16  to  be  remembered  that  this  veiTel  was 
purchafed  by  the  neutral  in  a  blockaded  port,  where 
a  traffic  cannot  be  allowed  in  ihips  more  than  in 
goods,  and  confequently  the  transfer  is  illegal.  '  In  the 
ne^t  place,  if  this  veffel  was  proceeding  to  Riga  to  be 
fold,  I  am  of  opinion  that  this  would  be  in  itfelf  a  trad. 
ing  in  contravention  of  the  Order  7th  January^  and 
therefore  the  ihip  would  be  liable  to  confifcation.. 


jBfTcA  lith,  COUSINE  MARIANNE,  Deboik. 

The  words,  «*  to  TTHLS  was  the  cafe  of  a  veffel  under  PruJ/ian  coiourar 
^.^^ma^  which  was  captured  on  a  voyage  from  Baurdeawi 

•ppear  xobe^     toLofidoH .2X1(1  claimed  as  proteQed.undcr  a  licence  per- 

hngy    not  bemg  ^     ^  r  '  r 

inferred  in  the  mittiug  Mcffrs.  fVombwell  aud  company  and  ether  Bri^ 
toy's  property  ttjh  merthauts,  to  import  a  cargo  of  enumerated  goodr 
«Dder  it.  into  Plymouth  for  payment  of  the  duties,  and  then  ta 

proceed  on  to  a  port  in  the  Baltic.  The  words,  "  tc 
whomfoever  the  property  may  appear  to  belong,**  not 
being  infcrted  in  this  licence,  the  queftion  was,  whe- 
ther certain  parts  of  the  cargo,  which  belonged  ta 
French  merchants,  were  proteded  under  it. 

Judgment. 
Sir  fV.  St:d>rt.— The  queftion  in  this  cafe  is,  whether 
the  property  of  thefe  goods,  vefted  in  the  Britijh  coa- 

fignee 
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lignee  at  the  time  of  capture,  for  this  Court  has  never 
yet  reftored  the  property  of  the  enemy,  except  in  thofe 
inftances  where  the  words,  "  to  whomfoever  the 
property  may  appear  to  belong,"  are  introduced  into 
the  licence.  Where  thofe  words  occur  they  have  been 
lield  to  exclude  all  enquiry  into  the  proprietary  intereft} 
—but  they  are  not  to  be  found  in  the  licence  on  board 
this  veffel,  and  the  Court,  therefore,  is  not  at  liberty 
to  depart  from  the  general  rule. 

It  is  a  fettled  principle  in  this  Court  that  in  order  to 
conftitute  an  effedual  transferoftheproperty  there  muft 
beeitheran  orderfor  the  goods,or  an  acceptanceof  them 
by  the  confignee,  prior  to  the  capture.     If  the  capture 
takes  place,  where  no  order  has  been  given,  and  be- 
fore the  goods  have  been  accepted,  they  muft:  be  con- 
fidered  as  the  property  of  the  perfons  who  have  fo  con- 
figned  them.     In  this  cafe,  therefore,  the  Court  has 
called  for  evidence  to  fhew,  whether  any  order  had 
been  given  by  the  Britijb  merchants,  or  any  aft  done 
by  them  in  the  nature  of  an  acceptance  before  the  ' 
capture.     It  is  not  pretended  by  the  claimants,  that 
any  fpecific  order  was  given  for  thefe  goods,  but  an 
affidavit  is  now  introduced  purporting  that  the  manu- 
fadurers  at  Valenciennes  knew  the  quality  of  the  goods 
wanted  by  the  houfe  here,  and  that  it  was  underftood 
they ,  were  to   make  their  fhipments,  without  wait- 
ing for  orders.    I  certainly  cannot  conceive  that  any 
fuch  underftanding  could  impofe   upon  the  pardes 
here  an  obligation  to  accept  goods  to  any  quantity,  as 
well  as  of  the  fpecific  quality  j  but  what  makes  this 
account  the  more  unfatisfaftory  is,  that  the  fhipment 
is  not  made  by  the  manufafturers  at  Valenciennes^  but 
by  a  houfe  at  Paris  ;  and  how  are  the  parries  here 
to  be  bound  by  ibeir  aft?  The  courfe  of  trade  referred 
to  in  this  affidavit  does  not  apply  to  the  houfe  at 

A  A  3  Paris  f 
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Par/r,  but   to    the   manufa&orers    at    Valeneiemieu 
If,  however,   the  ihipment  had  been  made  by  the 
manufii^turers  themfdves,  the  queftion  would  ftiU 
remain  for  the  confideration  of  the  Court,  whether  a 
general  order  to  (hip  goods  of  a  certain  quality  would 
impofe  upon  the  parties  a  legal  obligation' to  accept 
goods  of  that  defcription  to  any  quantity*     In   order 
to.  (hew  that  the  parties  here  have  a  vefted  intereft  in 
the  property,  it  muft  be  (hewn  that  they  were  under  a 
legal  obtii'ation  to  accept  thefe  goods  on  their  arrival. 
Now  I  h^ve  no  idea  that  thefe  fhippers^  putting  their 
charader  as  alien  enemies  out  of  the  queftion,  'could 
have  compelled  the  Britijh   merchants  to  a  fpecific 
payment  for  thefe  goods.     There  might  exift  an  ex* 
peclationon  their  part  that  they  would  be  accepted  and 
paid  f  i; ;    but  there  was  no  legal  obligation  on  the 
Britijh  merchants,  and  therefore  unlefs  it  had  been 
(hewn  that  there  was  fome  ad  done  by  them  in  the 
nature  of  an  accepiance  of  the  goods  prior  to  the 
capture  I  cannot  but  be  of  opinion  that  the  legal  pro- 
petty  (till  remains  in  the  enemy,  and  confequently^  that 
thta  portion  of  the  cargo  muft  be  condemned,  aa  not 
being  proctded  under  the  words  of  this  Ikenee, 
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VROW  CORNELIA,  Dykstra.  Mt^ck  14th. 


nPHIS  was  a  qneftioti  on  the  eflFeft  of  an  aftefted  Licence  to  bring 
copy  of  the  original  licence  under  which  the  Je^Jf-ibSent 
brandies  on  board  this  veflel  were  to  have  been  ini-  J**  p'^*^  ^^5,. 

ikme  taiigo  (hip* 

ported  into  Hull,  from  Charente ;  the  veflel  having  H  <»>  toard  two 

/••iir  n  *•!  n  vefFelfl,  one  of 

failed  from  Bourdeattx.    There  was  a  further  quefti^n,  ihem  havinijoniy 

whether  the  licence  being  for  a  cargo  of  brandy,  and  ^  b^d^  ^^^ 

the  original  having  been  ufed    for  289  puncheons,  ^^^^!^^ 

which  were  (hortly  after  forwarded  fi-ora  Charente  to  ^f  ^''^''  "*  ■"" 

ritt/',  in  the  Johannes  Von  Letten^  this  copy  of  the 

Ucence  could  enure  to  the  protefiion  of  the  goods  on 

board  this  (hip,  being  the  other  part  of  the  original 

cargo  intended  to  have  been  brought  in  one  v«flel  , 

from  Charente  when  the  licence  was  obtained.     The 

claimants  (hewed  that  the  cargo  was  purchafed  on 

their  account,  and  ^eady   to  be  (hipped  when  the 

licence  was  applied  for,  but  that  they  were  unable 

to  make  the  (hipment  at  Charente,  as  the  foreign  veflels 

in  that  port  were '  under  fequeftration,  and  the  Goede 

Verwagtsngj  which  was  chartered  tor  the  purpofc,  had. 

been  prevented   by  the  French  decrees  from  going 

thither.     That  under  thefe  circumftarces  they  lent 

CHI  this  portion  of  the  cargo  over-land  to  Bourdeausc^ 

where  it  was  (hipped  in  the  Vrow  Cornelia^  and  the 

fequedration  being  in  a  few  days  after  taken  oiF  from 

the  Jehannes   Von    Letting   then  at  Charente.    they 

availed  tbemfelves  of  the  opportunity  to  ibip  the  r^ 

niai&dqr  dire£k  from  that  port. 

A  A  4  Jvx>Qn 
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Hi* 

Vrow 
Cornelia. 


March  X4tll, 
xSio. 


Judgment. 

Sir  fV.  ScotU — ^In  the  ufe  and  application  of  licences, 
the  Court  will  not  limit  the  parties  to  a  literal  con- 
ftruftion.  It  is  fufficient  that  they  fhew  under  the 
difficulties  of  commerce  that  they  come  as  near  as 
they  can  to  the  terms  of  the  licence ;  and  where  that 
is  done,  the  Court  will  not  prevent  them  from  having 
the  entire  benefit  intended  by  His  Majefty's  Govern- 
ment. If  I  did  not  adopt  this  rule,  I  ihould  infli£k  a 
fevere  wound  upon  Britijh  commerce,  than  which  no- 
thing  can  be  farther  from  my  inclination  ;  and  if  the 
cruizers  exped  a  more  rigid  conftruftion  of  licences 
from  me,  they  will  find  tbemfelve^  difappointed. 
Wherever  I  am  fatisfied  that  there  is  no  bad  faith  in 
the  parties,  and  no  undue  extenfion  of  the  terms  of  a 
licence  beyond  the  meaning  of  the  Council  Board, 
S(ny  little  informalities,  or  any  trifling  deviations,  (hall 
not  injure  them. 

It  appears  that  in  the  pr^ent  inftance  the  liceilcd 
was  granted  to  import  tbefe  brandies  i|ito  this  country 
from  Cbar^nte;  but,  for  the  reafons  ftated  in  the 
affidavits,  it  is  fhewn  that  there  was  an  impoffibility  of 
bringing  out  the  cargo  from  that  port,  and  confe- 
quently  this  portion  of  it  was  very  warrantably  for- ' 
warded  from  Bourdeaux^  to  be  exported  from  thence  } 
for  it  is  known  that  in  the  prefent  ftate  of  France^  a 
iperchant  is  often  unable  to  tel}  from  what  port  h^  cai) 
Ihip  his  cargOi 

It  was  put  upon  the  parties  to  prove  that  the 
goods  ordered  from  Charente  are  the  fame  goods 
that  were  put  on  board  this  veflel  at  Bourdeauxi 
and  it  is  faid  that  there  is  reafon  to  fufped  that 
this  is  not  the  cafe,  as  the  charge  of  wai:ehoufe 
X€tA   is  not  in  the  invoices,     I  ihoul4  have  beeq 


High  court  of  admiralty. 

ftartled  if  it  had.  It  is  not  ufual  to- introduce  fuch 
a  -charge  there,  and  I  do  not  fee  what  motive  there 
could  be  to  attempt  an  impofition  on  the  Court  in  this 
part  of  the  cafe.  The  only  quedion,  therefore,  to 
which  it  is  neceflary  for  me  to  dired  my  attention  is, 
whether  there  has  been  any  fraud  upon  the  Govern- 
ment, in  the  application  of  the  licence  or  in  the  u£i 
of  it. 

Mr.  Corlafs  and   his    partner,   in  Torkjbire,    ard 
.  great  dealers,  and  there  are  other  dealers  concerned 
in  this  tranfaftion,  but  not  to  the  fame,  extent.    Thefe, 
through  Corlafs y  order  a  particular  quantity  of  brandy, 
and  he  fays  he  has  ufually  half  the  quantity  in  the 
Ihip,  and  this  affertion  I  have  no  reafon  to  quefticm  ; 
they  make  application  for  a  licence  for  this  conjoined 
cargo,  of  which  Corlafs  has  the  fuperintendance,  he 
having  what  is  equal  to  all  the  reft,  and  the  formal 
bqfinefs  is  done  through  Hodgson^  whom  I  fuppofe 
to  be  a  broker.     Application  is  thus  ma^e  to  the 
Council  Board,  and  they  obtained  a  licence  for  the 
cargo  to   l)e  imported   into    this    country   in    the 
Goede  Verwagfing^  or  any  neutral  veffsL     What  is 
the  fair conftru£tion  of  this  licence?: Certainly,   that 
they  might  import  a  c^go  fufficient  in  bulk,  to  ftow 
the  Goede  Verwagting  full,  or  any  other  neutral  mer- 
Chanr  Ihip.     If  th^,  und^r  cover  of  this  licence, 
had  imported  in  two  veflels  wh^t  no  one  mercantile 
veiTel  in  the  port  of  Cbarente  could  hold,  it  might  be 
qonfidered  as  a  fraud  ;  but  the  whole  quantity,  it  has 
l^een  fhewn,  is.  not  beyond  the  capacity  of  veftels 
frequently  failing  from  that  port.     Upon  the  faith  of 
this    licence  thus  obtained,  orders  were  given   by 
Qorlafs  to  his   agents    in    France^  for   a  particular 
^^jiaApty  of  brandies  for  others  aAd  for  himelf,  fuf- 
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fhe  Adent  to  fill  up  the  meafare  of  the  veflbl,  smd  under 
cZTi^ia.  fech  a  licence  he  had  a  right  to  have  what  would  fill 
'  ~  up  any  fuch  a  veffel  as  the  Goede  Verwagiing. 

ffrJ.^  ^  It  appears  that  the  G^cU  VertVMping^  under 
the  prefent  difficulties  of  commerce,  could  not  get 
admiflion  at  Cbarenie^  in  confequence  of  which  delay 
the  Hcence  expired.  In  this  diflrefs,  the  parties  a^^ply 
for  a  new  licence  to  import  the  brandies  in  another 
ftip;  not  for  a  fhip  of  any  particular  dimcnfipns, 
for  they  muft  be  content  with  what  they  could  get, 
and  they  fend  a  (hip  which,  having  only  a  copy  of 
the  licence,  could  not  proceed  to  the  place  of  deftina;- 
tion.  It  then  became  receifary  to  adopt  other  meansj 
and  what  do  they  do  ?  They  take  the  Jobatmes  Von 
Lftteftj  aiid  in  that  they  put  a  cargo  confiding  of  a 
portion  of  thefe  goods,  under  the  protedion  of  the 
Ecence  itfelf,  and  they  provide  a  certificate  that  th« 
Vraw  Cornelia  put  to  Tea  from  Bourdeauxy  having  oil 
board  a  copy  of  this  licence,  with  300  puncheons^ 
another  portion  of  the  intended  cargo,  and  fo  forth, 
Thus  documented  thefe  veflels  openly  avow  that  iw^ 
are  to  be  fent ;  and  th«s  the  parties  eftablifli  their 
good  faith  and  integrity  by  the  mod  ingenuous  dif* 
dofure  of  the  whole  tranfadion« 

The  application  to  the  Council  Board  was  for  pe^ 
miffion  to  bring  a  cargo,  and  if  a  proper  Ihip  could 
not  be  got,  which  is  a  matter  likely  to  occur  under 
the  prefent  difficulties  of  comaierce,  it  is  fit  that  they 
Ihould  be  at  liberty  to  put  that  cargo  on  board  two 
fhips ;  to  fay  that  this  is  a  fraudulent  ufe  of  a  licence 
IS  not  correfl:.  The  quantity  the  Government  looked 
to  ;  that  is  the  matter  to  ^  be  confidered ;  and  if  the 

,  quantity  in  two  (hip$  be  only  equal  to  what  might 
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have  come  and  was  intended  to  have  come  in  oney 
where  is  the  fraud  ?  If  you  db  not  prove  that  the 
quantity  has  exceeded  the  intention  of  the  grantor^ 
you  prove  nothing.  Un^er  thefe  drcumflances,  I 
think  the  parties  are  perfedly  entitled  to  the  reftitu- 
tion  of  the  property,  as  I  do  not  fe«  ;iBy  <Aje&ioO 
to  thfe  propriety  of  cbeir  condud. 


3tS» 


The 

Vaow 

C0RNXLIA« 


March  14th. 

tti4. 


354 


CASES  DETERMINED  IN  THE 


March  soth,  JOHAN  PIETER,  Schwartz. 

28x0. 

Licence  expired  TPHIS  fhip  was  captuFcd  Oil  a  voyagc  from  Charente 
Semb^o^iT  to  Newcajile  with  a  cargo  of  brandies,  having 

Sl'SSHhT  ^^^^^  fro"^  Charente  on  the  23d  Feb.  j8io.  Claims 
^fi!2i°^**  were  given  in  by  Britijh  merchants  for  the  (hip  and 
heUtobetfub-  cargo,  as  proteclcd  by  a  licence  oa  board  the  veffel, 
ier^gOTeramcnt  bearing  date  27th  April  1808.  In  the  claim  for  the 
mt  foA/"*      czxgo  it  was  dated  that  the  fhip  had  been  chartered 

by  the  Britijh  claimants,  and  fent  out  in  Jpril  1 808, 
for  the  purpofe  of  bringing  away  a  cargo  of  brandy 
on  their  account  from  Charente^  where  (he  arrived  in 
the  month  oi  June  following,  but  was  immediately 
placed  under  an  embargo,  by  which  (he  was  detained 
till  Feb.  1810,  and  the  cargo  which  had  been  ordered 
by  them,  and  was  at  the  time  of  her  arrival 
ready  to  be  put  on  board,  was  continued  in  ware* 
houfes  until  Feb.  j  8 1  o,  when  it  was  permitted  to  be 
laden. 

On  behalf  of  the  Captors — it  was  contended,  that 
the  licence  having  expired  it  could  not  be  held  to 
proted  the  voyage,  unlefs  it  could  be  (hewn  that 
this  was  the  identical  tranfa^on  in  contemplation 
when  the  licence  was  obtained,  and  that  its  progrefs 
had  been  interrupted  by  obftacles  not  within  the 
control  of  the  parties  themfelves — That  the  goods  were 
not  even  put  on  board  till  a  very  long  period  after 
the  expiration  of  the  licence,  and  in  that  refped  the 
cafe  differed  from  thofe  which  had  hitherto  prefented 
themfelves  to  the  notice  of  the  Court* 

JUDQ« 
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Judgment.  The 

JoHAN 

Sir  fV.  S€ott.T-Ti^^  leading  principle  which   the      Pieter. 
Court  has  laid  down  for  itfelf,  in  confidering  thefc  ' 

cafes  of  licences,  is  this,  that  where  there  appears  to  igio. 
have  been  no  fraud,  either  actual  or  meditated,  the 
Court  will  drain  every  nerve  to  relieve  the  parties 
from  thofe  difficulties  to  which  they  are  fubjeded  by 
the  caprice  and  violence  of  the  enemy,  and  the  un- 
precedented ftate  of  all  commercial  tranfadions.  In 
domg  this  it  is  content  to  take  the  t;[ueftion  upon  the 
evidence  arifmg  from  the  cafe  itfelf,  without  calling 
upon  the  parties  to  difclofe  the  whole  courfe  of  their 
commercial  correfpondence  with  the  enemy.  Where 
the  Court  is  fatisfied  of  the  identity  of  the  tranfa&ion^ 
and  that  all  fair  diligence  has  been  ufed  in  order  to 
its  completion  within  the  time  prefcribed,  it  will 
look  no  further.  It  will  not  call  upon  the'  parties 
for  the  production  of  unneceflary  and  oppreffive  proof. 
If  the  embargo  is  (hewn  to  have  exifted,  it  will  not 

call  upon  them  to  explain  from  what  motives  the 
government  of  France  has  from  time  to  time  varied 
its  policy  with  regard  to  the  fmall  portion  of  foreign 
commerce  that  it  retains. 

In  the  prefent  cafe,  I  think,  there  is  as  much 
evidence  to  found  a  prefumption  of  faimefs,  as 
the  Court  is  in  the  habit  of  requiring  in  ordinary  ^ 
cafes.  It  is  unheccfTary  for  me  to  go  through  all 
the  evidence  from  which  I  draw  this  conclufion ; 
and  I  fliali  content  myfelf  with  expreffing  my  perfeft 
conviSion  that  thefe  are  the  identical  goods  intended 
to  be  brought  to  this  country  at  the  time  when  the 
licence  was  obtained,  and  that  the  integrity  of  the 
tranfadtion  cannot  be  impeached. 

I  have  only,  therefore,  to  determine,  whether  it  is  in 
^e  power  of  the  Court  to  confider  this  as  a  fubfifling 

licence. 
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licence,  after  His  Majefty's  government  has  cetfed  to 
£rant  licences  of  this  defcriptioo,  and  I  think  it  ought 
^0  Jbe  fo  confid^ed. 

Wbe^e  1^  party  has,  through  his  ovn  laches^ 
fttffercd  his  licence  to  expre,  he  has  no^  right  after 
Crovemment  has  changed  Its  policy,  to  cadi  upon 
the  Ciourt  to  give  it  new  life,  and  to  awaken  it  from 
4iiat  ftate  in  which  it  had  flept  for  months  and  years* 
But  where  a  -licence  has  been  &irly  aded  upon  as  far 
as  the  party  was  enabled  to  proceed,  the  Coun  is 
not  called  upon  to  put  the  tranfadion  in  motion^  but 
to  proted  its  progrefs ;  and,  I  think,  fuch  a  cafe  is 
liilly  entitled  to  that  prote&ion  which  it  would  have 
darivod  ^om  the  licence  at  the  time  when  it  was  put 
in  operation,  and  was  impeded  by  extraneous  circum- 
ftances.  This  is  no  novel  principle :  it  is  the  applica- 
tion of  the  common  and  known  rule  of  law,  nuncprp 
time.  The  Court  will  accept  that  as  done  now  which 
would  have  been  done  before,  but  for  infurmountable 
difficulties  ;  and  I  (hall,  therefore,  reftore  the  fhip  and 
cargo,  fubje^  to  the  captor's  ezpences. 
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ztio. 


*ir\ 


^HIS  was  the  cafe  of  a  veflfel  under  Prujftan  coloorty  License  to  nro- ' 
which  had  failed  from  London  for  UJiend^  under  ^trywith  « 
a  licence  to  proceed  with  a  cargo  of  Britijh  maou£M:-  "^^^"^ 
tured  goods,  &c.  to  any  port  between  the  Ifland  of  ireObi  returning 
Wakberen  and  Boulogne.     On  her  way  to  Oftend  the  cu^o,  having 
Ihip  was  driven  by  ftrefs  of  weather  into  Nieuporty  ^*°  SX^ 
where  her  licence  was  dcftroyed  to  prevent  feizureby  «j^«n*"yy 
the  officers  of  the  French  Government,  and  applica* 
tion  was  made  for  permiffion  to  land  and  difpofe  of 
the  cargo  there^  but  it  was  refufed.     Under  thefe  cu*- 
cumftances,the  agents  of  xhtBriiiJh  merchants  received 
directions  from  England  to  fend  back  the  (hip  with  her 
cargo  to  this  country,  and  on  her  return  fhe  was  cap* 
tured  and  brought  in  for  adjudication.    In  the  claim  it 
was  dated,  that  the  Britijh  merchants,  in  order  to 
avoid  any  inconvenience  that  might  arife  from  the 
deftrudion  of  the  licence  at  Nieuport^  had  applied  for 
another  licence,  permitting  the  ve0el  to  return  with  . 
the  cargo  fhe  had  carried  out }  and  this  fecond  Ucenoe 
was  annexed  to  the  claim. 


JUDGMINT. 

Sir  IViUiam  Scott.— I  have  no  doubt  that  the  licence 
to  return  is  unneceffary  in  this  cafe,  the  mafter  faavii^ 
found  it  impoffible  to  difpofe  of  his  c^o  in  the  port 
of  the  enemy  to  which  he  was  deftined  when  the  firft 
licence  was  o'btained.  Becaufe  the  permiflion  of  His 
Majefty's  Government  having  been  granted  to  export 
ihb  cargo^  the  original  licence  muft  be  fufiicient  for 
ihe  prouxdion  of  the  ihi^  and  cai^go;  not  only  eumb 

but 
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but  redeundo^  where  the  original  purpofe  has  beeil 
defeated  by  the  elements  or  the  ad  of  the  enemy.  At 
the  fame  time,  in  order  to  entitle  himfelf  to  this  bene* 
fit,  it  is  abfolutely  neceffary  that  the  claimant  fhould 
fliew,  that  thefe  are  the  identical  goods  that  were  car* 
ried  out,  and  that  no  others  were  taken  on  board  in 
the  enemy's  port.  But  as  there  is  no  particular  reafon 
for  any  fufpicion  of  fraud  in  this  cafe,  the  Court  will 
content  itfelf  with  an  affirmance  on  oath  that  no  other 
goods  were  taken  on  board  the  veffel. 

Reftored. 


March  15th, 
xSio. 

Kaval  ftorei 
Cfmdition  of 
licence  to  touch  • 
>t  LeWi  for  con- 
Toy,  Dot  com- 
plied with"— li- 
cence invldidated 
—but  the  naval 
ftorea  proteded 
€R  other  grounda 
—the  remaining 
ptrt  of  cargo 
€Qideflkned« 


EUROPA,   SUNDBERO. 

'ipHIS  was  the  cafe  of  a  veffel  under  Danizic  colour^, 
which  was  captured  on  a  voyage  from  Riga  to 
London  with  a  cargo  of  hemp  and  iron.  The  (hip  and 
cargo  were  claimed  as  protected  under  a  licence,  and 
it  was  argued  on  the  part  of  the  captgrs,  that  the  vef- 
fel having  been  captured  to  the  weftward  of  the  Texel^ 
fhc  had  violated  an  important  condition  of  the  licence, 
by  which  it  was  provided,  that  if  any  part  of  the 
import  cargo  fhould  confifl:  of  naval  (lores,  and  be 
deftined  to  any  port  fouth  of  Hully  the  veffel  fhould 
proceed  to  Leitb  or  Dundee^  for  convoy,  and  confe* 
quently,  that  requifitlon  not  being  complied  with,  the 
parties  could  not  claim  prote^on  for  their  property 
under  the  licence* 


For  the  Claimant f  it  was  contended — That  a  licence 
for  the  hemp  wa3  uoneceflary,  as  it  was  fully  protected 

19  by 
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•  I  •  •  • 

by  the  Oraer  in  Council  of  the  4th  February  1807,        The 
and  that  the  licence  applied  only  to  the  iron^  which  ^ 


did  not  come  *within  the  defcription  of  naval  (lores*        •Afim:*  xjtb 

*^  18x0, 

Judgment; 

Sir  William  ScM.-^l  am  perfectly  clear,  that  if  this 
caTe  flood  upon  the  licence  alone^  the  fhip  and  cargo 
mail  be  condemned,  as  there  has  been  a  violation  of  a 
fundamental  condidon  of  the  licence,  without  which  it 
cannot  have  effe&,  unlefs  it  were  (hewn,  that  from  ftrefs 
of  weather,  or  fome  other  infurmountable  obflacle 
the  condition  could  not  be  complied  with.  Where 
that,  indeed,  is  the  cafe,  the  Court  would  take  upoa 
itfelf  to  do  that  which  it  mu(l  prefume  the  Govern* 
ment  would  have  done  under  the  known  rule  of  law« 
that  no  perfons  can  be  bound  to  impo(Iibilities«  No 
impoffibility  is  fuggefled  in  the  prefent  cafe ;  but  I 
think  there  is  a  good  deal  in*  the  argument,  that  the 
Order  of  4th  February  1807  is  fufficient  for  the  pro* 
tedbn  of  the  hemp,  and  confequently  of  the  vehicle 
that  conveys  it,  as  that  Order  permits  the  importation 
of  hemp  and  other  enumerated  articles,  in  neutral 
veflels;  from  any  port  not  under  blockade.  I  can  by 
no  means  accede  to  the  pofition,  that  becaufe  the  par- 
ties had  recourfe  to  the  prote£Uon  of  a  licence,  there* 
fore  the  Order  in  Council  is  fuperfeded.  Suppc^e 
they  had  overlooked  the  Order  in  Council,  it  is  not 
the  lefs  imperative  upon  the  Court,  and  I  cannot  over- 
look  it  The  hemp,  therefore,  mud  be  reftored; 
but  as  a  fubftantive  condition  of  the  licence  has  been 
violated,  it  is  vitiated  in  toto^  and  cannot  enure  to  the 
prote&ion  of  the  other  part  of  the  cargo,  which  is  not 
within  the  Order  in  Council,  and  therefore  I  (hall 
condemn  the  iron. 

VOL.  !•  B  B        .  / 
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^',11^  CORNELIA,  J^oosE. 

Judgment. 
V^^e^  CIR  William  Scott.— This  is  the  cafe  of  a  Prujian 
•T^aAe'*"'       veffel  which  was  captured  on  a  v  oy  age  from  Boulogne 
voyage  ia  baiiaft  to  Varcl  in  ballafl^  and  afferted  to  be  going  thither  for 
ihipmu^        the  purpofe  of  bringing  a  cargo  to  this  country,  under 
.  a  licence  permitting  a  veifel  bearing  any  flag,  except  the 
"French^  to  proceed  with  a  cargo  of  enumerated  articles 
to  any  port  of  this  kingdom  north  of  Dover.  ,  The 
queiUon  for  my  determination  is,  whether  or  not  this 
penniffion  is  to  be  confidered  as  a  fu i&cient  protedion 
fcr  the  veffel  on  her  way  to  the  port  of  lading  in  bal- 
hift,  this  licence  being  expreffed  in  terms  which  look 
only  to  the  voyage  from  the  port  of  lading  to  this 
country,  as  it  does  not  contain  the  ufual  claufe,  per- 
mitting the  veflel  to  proceed  to  the  port  of  lading  in 
hallaft.     I  confefs  that  I  (hould  be  inclined  to  hold 
that  it  is  a  fufHcient  protedtion  under  fuch  circum* 
.  ftances ;  but  it  would  only  be  indiredty,  and  by  an 
extenfion  of  the  terms  of  the  licence,  that  the  fliip 
could  be  fo  protefled,  and  therefore  I  muft  have  the 
cleared  proof  that  fhe  was  aftuaJly  proceeding  to  the 
port  of  Vanl^  for  the  exprels  purpofe  fpecified  in  the 
ficence. 

Subfequendy  condemned  on  failure  of  proof  of  the 
intention  of  proceeding  to  Varel  for  the  purpofe  of 
bringmg  a  cargo  to  this  country. 


telGtt  COURT  DIP  ADMIRALTY*  ^^l 


S4H4^H  MA^IAj    MAHSTRANn*  May  30^ 

i8za 

Judgment. 
OlR  William  Sro/r.— This  is  the  cafe  of  a  yeflcl  laden  5«™  Kc^nce-. 

With  vheat^  and  bound  on  a  vojrage  from  Nkirsnnes 
to  Louchn,  aqd  claimed  ^s  proteded  under  His  Ma*^ 
jefty's  liceni:e,  which  expired  on  the  a  8th  Januanf 
1 8 1  o,  the  veflel  not  haying  clea^  out  from  the  frencj^ 
port  until  the  Z4th  Marcp^ 

I  nuifl  here  take  the  opportunity  of  Qbferying,  th^t 
it  is  not  merely  from  a  tjsndernefs  for  the  hardfliip^  to 
which  Britijh  merchants  are  expo&d>  but  from  a^  dud 
^tentioa  to  the  policy  of  thp  Goremment^  under  tbie 
known  faft  of  an  exiftiiig  fcarcky  of  gram  in  this 
country^  that  the  Court  is  difpofed  to  give  the  utmof^ 
f fi^  to  thefe  com  lic^p^,  and  lo  ei^peSt,  that  oa  thu 
part  of  the  captors  no  unneceflfary  difficulties  will  bd 
thrown  in  the  way  of  reftitution,  when  the  moft  fatif« 
fadory  information  has  been  offered  them  by  the  mer- 
chants of  this  country.  The  Court  hag,  in  other 
inftances,  extended  the  time  for  licences,  on  account 
of  impediment  arifing  in  the  ports  of  the  enemy ;  and 
His  Majefty's  Government  has  in  thefe  cafes  felt  the 
fame  necellity.  Succeffive  Orders  in  Council  have 
extended  the  periods  for  the  expiration  of  licences  for 
the  importation  of  grain,  where  impediments  have 
arifen  to  prevtot  their  being  carried  into  effed  fooner» 
This  is  a  fa£l  of  which  the  captors  can  hardly  have  been 
ignorant.  Nor  can  I  conftrue  the  intention  of  His  Ma* 
jefty's  Government  fo  narrowly  as  to  fuppofe»  as  has 

3B  a  beeft 
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The        been  fuggefted,  that  the  impediments  m  the  contem« 
^*^'  plation  of  the  Goyerament  were  folely  thofc  attend- 

M^  lodi,  ing  the  clearing  out  of  the  yeflels  finom  the  enemy *8 
ports.  The  indulgence  muft  embrace  alfo  the  diffi- 
culty of  procuring  (hips  for  the  purpofe^  and  all  other 
uifurmountable  impediments,  of  whatever  defcriptioiL 
In  the  prefent  cafe  the  caufe  of  the  delay  has  bem  ex- 
plained ;  but  as  this  licence  is  out  of  date,  it  is  fug- 
gelled  that  it  may  have  been  ufed  before,  and  it  has 
been  urged  againft  the  claimants,  that  they  have  not 
negatived  that  imputation,  I  (hall  certainly  not  require 
that  to  be  done ;  where  there  is  nothing  to  raife  afuf- 
picion  of  fuch  an  abufe  of  the  indulgence,  I  will  not 
hy  fuch  an  onus  upon  the  Brityb  merchant.  This  is 
the  firft  cafe  in  which  I  have  had  an  opportunity  of 
delivering  my  fisntiments  on  this  fubjed,  and  I  wiih 
them  to  be  attended  to  by  captors.  As  it  is  the  (irft 
cade  of  this  clals,  I  (hall  give  the  captors  their  es* 
pences ;  but  I  wi(h  it  to  be  underftood,  that  I  will  not 
<^  do  it  in  auy  future  cafe  arKbg   imder  the  fame 

firfuinft^"f^*t 
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HENRIETTA,  Torbiornsen.      *  Muz^ft. 

2510. 


im* 


^HIS  was  the  cafe  of  a  Danijb  veffel,  proceeding  Licence 
*  with  a  cargo  of  Rye  from  Fannoe  to  Leitby  under  SJ[^^^. 
a  licence  allowing  her  to  import  permitted  articles  into  dent  for  the  voy. 
any  port  of  this  country  north  of  Dover ^  but  ultimately  ^,  ^  an'ou 
With  the  intention  of  going  on  to  North  Bergen  with  To'Tp^  ^tSr 
her  cargo,  after  paying  the  tonnage  duties  at  Leithy  and  ^^  "^^  W' 
obtaining  permiffion  to  go  there  if  it  couM  be  had.       dum. 

Judgment. 

Sir  William  Scqtf. — I  am  inclined  to  think  that  this 
is  a  fair  cafe  on  the  part  of  the  mafter,  and  that  it 
would  be  narrowing  the  conllrudion  too  much  to  fay, 
that  a  deftination  to  Leitb  to  pay  tonnage  duties  is  not 
a  good  execution  of  tne  licence.  Th^  licence  authq. 
Tizes  the  importation  of  a  cargo  into  Lejtb  from  the 
port  of  the  enemy,  and  the  mafter  fays  he  iptended  to  ^ 
go  on  to  Bergen  after  payment  of  the  duties  at  thf 
Britijh  port ;  but  this  intention  mud  be  underftood 
with  reference  to  the  authority  and  permiffion  of  the 
Government  of  this  country  fubfequently  to  be  ob- 
tained. I  do  not  fee  how  that  ulterior  purpofe  can 
vitiate  the  licence  for  the  voyage  to  Leitb ;  it  is  but 
'  fair  to  fuppofe,  that  on  the  arrival  of  the  veffel  there, 
application  would  have  been  made  to  Government  for 
a  freih  licence  to  proceed  to  Bergen.  It  might  not  be 
poilible  for  the  parties  in  a  foreign  port  to  obtain  the 
exa&  kind  of  licence  that  would  authorize  the  con- 
tinuous voyage  to  Bergen^  and  therefore  they  divide 
the  voyage,  and  proceed  firft  to  a  Britijh  port,  avawing 
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Th^        the  purpofe  of  going  on  to  Norway  at  the  bottom  of 

the  Ucence.   Had  the  veffel  been  captured  on  the  ulte, 

/Wy  3¥ft,  nor  branch  of  the  voyage,  with  only  this  licence  on 
^^^^  board,  the  cafe  would  have  been  different ;  but  (he  is 
a£tually  proceeding  to  the  port  of  Leitb  at  the  time  of 
capture,  and  vinder  4  fuffident  proteQioa  for  that 
branch  of  the  voyage.  I  flialU  therefore,  rcftore^ 
aUo.wiBg  the  ctptors  th^  e^pences. 


CoadcmnatioD. 


Jttgujiifi^  NICOUNE»  NiELsoK* 

x8ia 

Judgment. 
Lkencetocwry  QiR  William  Scoft. ^Thc  qucftioft  in  this  cafe  is, 

coin  from  l/cn-     ^        T*"i«/t»-  i^ 

»«flr*  to  Norway        Whether  this  ihip  IS  entitled  to  brotefnon  from 
wnfeVied—       the  Uccnce  on  board  ?  for  if  not,  as  Danijh  property, 

the  veflel  will  be  fubjed  to  condensation.  No  prin-i 
ciplej  applicable  to  queflions  of  this  nature,  is  better 
founded  in  reafon  and  jufUce  than  that  all  perfons 
trading  under  the  protefkion  of  licences,  are  boimd  to 
a£t  with  the  pureft  good  faith,  and  the  obligation  is. 
in  no  degree  diminifhed  where  the  privilege  is  granted 
to  an  enemy.  Now,  what  is  the  cafe  here  ?  The 
veffel  is  permitted,  by  the  licence  on  board,  to  pro- 
ceed with  a  cargo  of  Com  only,  from  Denmark  to 
Norway y  firA  touching  at  Leitb  to  pay  tonnage  duties  ; 
but  it  turns  out  that  a  quantity  of  fire-sirms  of  difi 
ferent  defcriptions  have  been  found  flowed  away  onder 
the  cargo.  It  is  impoi&ble  to  fuppofe,  that  by  grants 
ing  a  licence  to  carry  com,  it  was  ever  intended  by 
His  Majefty's  Government  to  permit  the  tranfport  of 
articles  of  this  noxious  defcription  from  Denmark  tQ 
the  ports  of  N^ru/a^^  whi^l)  a^ ^  qpQW^^d  with  priva^ 
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tecrs.     I  have  no  doubt  that  this  breach  of  good  feith 
amounts  to  a  total  defeafance  of  the  licence,  and  con- 
fequently  that    the    (hip  and  cargo  muft  bc^  con-     An^^jA, 
demned. 


Tht 
Njcolink. 


WOLFARTH,  Harting.  ''I^a!** 

►T^HIS  was  the  cafe  of  a  Pruffian  veflel,  i»hkh  was  Lfce^wgo^ 
captured  on  a  voyag«  from  S/e«/«  to  ft.  Pettr*ar;f,  inbjibft-Oii#> 
for  the  purpofe  of  bringing  a  cargo  of  taUow  and  hemp  SJ^,^^*^ 
to  this  country  from  the  latter  port,  under  a  lic^oe 
which  was  on  board  the  veflel  at  die  time  of  the  cap- 
ture, and  which  enabled  her  to  go  there  only  in  ballaft. 
The  mafter  had  a  quantity  of  beech  wood  on  boani, 
which,  in  his  depofition,  he  defcribed  as  ballaft,  b\it  the 
<abin-boy,  m  his  evidence,  ftated  it  to  be  half  a  cargp. 

Judgment. 
Sir  frtlliam  S«/f .— This  is  conduft  ^hich  it  becomes 
this  Court  to  watch  with  the  utmoft  jealoufy.  If  the 
condition  of  the  licence  is  fuch,  that  the  vefl"el  is  to  ^ 
proceed  to  the  enemy's  port  in  ballaft,  it  is  obvious 
that  fbe  cannot  be  permitted  to  carry  thither  any  thing 
Ihat  comes  fairiy  within  the  defcription  of  cargo.  Here 

Is  a  certificate  of  origin  on  board,  which  in  itfelf  is 
Xufficient  to  give  that  charafter  to  the  commodities  on 
board,  and  to  fay,  that  indulgence  is  to  be  ihewn  m 
this  cafe  merely  becaufe  the  amount  of  the^  cargo  i» 
only  equal  to  half  the  tonnage  of  the  flup,  u  to  fay, 
that  the  Orders  in  Council  (hall  be  carried  mto  effeit 

to  the  ejctent  of  a  moiety  only. 

Ship  and  cargo  condemnca. 

BB  4 
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jugu/ii^  EMMA,  Mallgreh. 


Judgment. 

S^«  iSr-  S^^  ^*  ^^^— This  is  the  cafe  of  a  vsffd  which  wai 
k^ toW^  captured  on  a  vopge  from  /Jij «  to  GMenburg  for. 
£w.^b1^  orders^and  I  am  certainly  by  no  meaps  difpofed  to  ^la^ 
ti«a«  the  rule   prohibiting  veflels  with   licences  to  this 

country  from  going  into  any  ^lterdided  port  fc^ 
prders.  When  the  capture  took  place,  the  ports 
cf  Sweden  had  become  ihterdided  ports  to  this  veflel, 
under  the  order  7th  January  \  but  it  does  not  appear, 
that  at  the  time  when  the  veflel  failed,  the  parties  at 
Riga  had  any  knowledge  of  the  exclufion  of  the 
^itijh  flag  from  die  ports  of  Sweden ;  that  exclu- 
fion did  not  take  place  till  the  24th  of  Aprily  and 
this  veflel  failed  from  Riga  on  the  24(h  of  May. 
There  was,  indeed,  fomething  of  a  rumour  pre- 
valent at  Rjga  at  the  time  that  fuch  was  the  fta^ 
of  things  in  Sweden^  but  not  in  fuch  a  fliape  as  would 
neceflarily  induce  an  a£lual  belief  of  it ;  ^d*  I  fliaU, 
thereforcji  permit  evidence  to  be  brought  in  for  tt^ 
purpofe  of  fiiewing  whether  the  hO,  was  publicly 
known  at  Riga  when  the  fliip  failed* 

Ultimately  reftored,  as  It  was  not  (hewn  that  the 
fa£t  of  the  exclufion  of  the  Britifh  flag  from  the  ports 
of  Sweden  was  known  at  Rigc^  when  the  fliip  failed* 
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FRAU  MA6DALENA,  Hamsek.  ««.«<*, 

Judgment. 
CIR  William  Scott.— Tbk  vrzs  the  cafe  of  a  Danijb  Toa<MBg«tm. 

veflel  (aptured  on  a  yoyage  firom  St,  Peterjburg  to  mim—I^ 
Londofij  under  a  licence^  but  with  dii'e&ions  to  touch  ^emi^^ 
^t  Neuftadt  for  orders.  A  claim  has  been  given  for 
the  ihip  as  coming  to  London^  and  for  part  of  the 
fargo  only  as  configned  to  a  houfe  of  credit  in 
this  town.  In  fupport  of  this  aflertion,  a  letter  of 
advice  is  referred  to,  by  which  the  Britijh  claimants 
jfay,  that  they  were  empo^ifrered  to  difpofe  of  this  por- 
tion of  the  cargo,  and  that  they  believe  the  voyage 
V^as  to  end  in  a  port  of  this  country.  But  that  is  mat- 
ter of  belief  only.  In  point  of  fad  they  know  nothing 
of  the  tranfjsiftion,  but  from  the  letter  on  boards  which, 
is  not  fuflicient ;  for  it  can  be  matter  of  no  great  dif- 
ficulty for  the  foreign  (hippers  to  write  a  letter  to  that 
eflfed:  to  their  correfpondents  here,  and  to  coimtermand 
it  afterwards,  if  they  ihould  be  able  to  difpofe  of  their 
9argo  elfewhere.  It  is  faid,  that  all  the  evidence  in 
the  cafe  fupports  the  averment  of  an  adual  deftination 
to  London.  That  is  not  fo ;  the  matter  was  to  call  at 
Neuftadt  for  orders,  which  might  have  been  of  a  con- 
trary tenor,  direding  \^m  to  deliver  his  cargo  in  that 
port. 

'  It  has  beein  repeatedly  decided,  in  cafes  of 
blockade,  and  this  clafs  of  cafes  muft  be  .decided  by 
analogy  to  the  rules  of  blockade,  that  a  veflel  cannot 
be  permitted  to  touch  at  an  interdi&ed  port  for  orders, 
under  a  licence  for  a  dired  voyage  to  this  country. 

This 
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The  This  is  a  rule  which  the  Court  has  felt  it  ncceffary 
Magoalewa»  rigidly  to  adhere  to,  except  in  thofe  cafes  where  the 
—  veffel  had  quitted  the  intermediate  port  with  the  iden- 

^lu^*  tical  cargo  flie  had  carried  in,  and  was  aftually  proceed- 
ing for  England  at  the  time  of  capture.  In  thofe  cafes 
the  prefumption  that  there  was  an  intention  of  deliver- 
ing at  the  intermediate  port  was  repelled  by  the  fa£t, 
that  the  (hip  had  come  out  again  with  the  fame  cargoi, 
and  the  Court  therefore  relaxed  the  rule.  The  rule  <$ 
founded  not  only  upon  the  prefamption,  that  at  the 
intermediate  port  the  veffeJ  might  receive  another 
deftinatloii;  but  that  fiie  might  aftually  deliver  her 
cargo  in  that  very  port.  The  Court  cannot  enquire^ 
nor  has  it  the  means  of  afcertaining  whether  there  was 
any  mala  fides  in  the  contemplation  of*  the  parties  j  it 
/:an  merely  look  to  the  faft  whether  the  veffel  was 
going  to  an  interdicted  port  or  not,  and  if  fo,  the  pre- 
fumption of  law  muft  be,  that  fhc  was  going  thither 
for  the  purpofe  of  violating  the  licence.  Ihe  faft  may, 
in  fome  cafes,  be  otherwise,  and  the  rule  inay  at  times 
operate  with  feverity  upon  innocent  perfons ;  but  it  is 
a  facrifice  which  muft  be  made  to  the  general  fccurity. 
In  the  prcfcnt  inftance  the  parties  may,  for  any  thbg 
that  appears,  have  intended  to  aft  honeftly,  but  they 
are  doing  that  which  in  exprefs  terms  the  hw  of  this 
country  prohibits,  and  I  mufl  therefore  hold  this  IWp 
f^nd  cargo  fubje£t  to  condemnation. 


HIGH  COURT  OF  ADMIRALTY.  ^ 


HOPPET,  Hameiwj,  y^'  »«• 

^  i8ii. 

Judgment. 
]§IR  JVilliam  Scott* — ^This  velTel  was  proceeding,  at  Toudiing  m 

the  time  of  capture,  on  a  voyage  from  St.  Pet^rf-  J^  onkn-T** 
^rg  to  Londm,  under  a  licence  permitting  her  to  come  J^^^^^ 
to  this  country  after  touching  at  a  Swedijh  port  for  ReftSmtioiu 
orders ;  and  it  is  the  firft  licence  of  the  kind  that  has 
come  before  the  Court.    The  general  principle  maih- 
tained  by  this  Court  has  been,  that  a  vefTel  proceeding 
'  under  licence  from  an  interdided  port  to  a  port  of  this 
country,  is  not  at  liberty  to  touch  at  another  interdi£i:ed 
port  for  orders.    But  for  reafons  which  have  approved 
themfelves  undoubtedly  to   the  Government  of  this 
country,  licences  have  been  granted,  containing  the 
exprefs  permifGon  to  call  at  Swedijh  ports  for  inftruc-    ' 
tioUi.     It  is  the  clear  duty  of  this  Court  to  uphold  the 
intention  of  His  Majefty's  Government,  by  granting 
to  the  clain^ants  immediate  reftitution ;   and  as  the 
voyage  has  been  defeated  by  the  feizure,  I  fliall  npt 
pillow  the  captor  his  expeuces,  who  with  this  licence 
(taring  him  in  the  face,  had  certainly  no  right  to  iiiteT- 
TPpt  this  ?ourf(f  of  th?  (rwfeSion, 
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lIcflQce  to  ftil 

•icepttbe 
iVnicA,  held  to 
cxckide  J^rcnck 


BOURSE,  alias  GUTE  ERWAGTUNG. 

Judgment, 
CIR  William  5^^/.— -This  is  the  cafe  of  a  veflel  navi* 
gating  under  Pruffian  colours,  but  in  reality  be- 
lohging  to  French  owners.  The  (hip  wad  captured  on 
a  voyage  from  Bcurdeaux  to  London^  under  a  Kcence 
peimitting  her  to  fail  under  any  flag  except  the  Frenc^i 
and  the  queftion  is,  Whether  the  fiiip  is  entitled  to 
protedion  ?  The  cargo,  which  belongs  to  other  par« 
ties  and  is  not  involved  in  the  quefUon,  |ias  been 
reftored  by  confbnt.  It  has  always  appeared  to  me, 
that  the  exception  of  the  French  flag  only  i^  not  very 
clear  and  intelligible ;  but  if  I  am  called  upon  to  con- 
l][rue  it,  I  am  inclined  to  hold,  that  a  veffet  being 
French  property  was  intended  to  be  excluded  from 
the  benefit  of  the  licence,  Mthough  not  accompanied 
with  the  formal  charaderiftic  of  the  French  flag* 
Wherever,  therefore,  thefe  words  **  bearing  any  flag 
**  except  the  French y"  have  prefented  themfdves  to 
thenodce  of  the  Court,  It  has  felt  the  neceflity  qf 
giving  them  a  more  fubftantive  meaning,  as  excluding 
French  interefls,  and  has  held,  that  where  French  inte- 
rpfts  clearly  appear^  the  veflel  cannot  be  protected  by 
the  mere  abfence  of  the  French  flag.  If  otherwife,  thp 
whole  French  navigation  might  be  conduded  with  the 
utmoft  fa^sty,  nothing  elfe  being*  requifite  but  that  a 
foreign  flag  fliould  be  fubftituted  for  the  French.  I( 
does  not  appear  to  me,  that  it  could  be  the  intendon 
of  the  State  to  give  that  accommodation  to  the  public 
enemy.  If  I  am  wrong  in  this  fuppofidon,  the  error 
mud  be  corrected  by  fuperior  authority.  In  the  pre* 
fent  cafe  the  veflel  is  navigadng  under  the  P ruffian  flag, 
but  the  property  is  proved  to-  be  French^  and  I  fliall 

therefore  ccmdemn  the  fliip. 
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JONGE  CLARA,  Stevens.   .  jhgia  ta, 

JUDCM£KT« 

^IR  William  Scoii. — ^This  is  the  cafe  of  a  veflel  taken  LkeMe  total 
on  a  voyage  from  Bourdeaux  to  London j  with  a  ^^^^ 
cargo  of  wine,  feeds,  cream  of  tartar,  verdigreafc,  ^^'^^ 
capers,  and  other  goods.    A  claim  is  given  in  for  penyofpeifom 

m      ft  *  .  io  countries  vt^ 

the  fhip  and  cargo,  as  proteded  under  the  licence  on  expeaediya- 
board,  permitting  this  veflel,  under  any  flag  except  while  ^egedui 
the  French,  to  export  from  London  and  Poole,  to  any  f^^jf^^^ 
port  in  France  between  V Orient  and  the  river  Garonne^  ftniaioo  dxhm 
any  articles  which  by  law  might  be  exported,  except  licence « to  tha 
cofton  wool,  and  to  import  in  return  a  cargo  of  gram^  c^^noo! 
meal,  flour,   burr-ftones,  feeds,   French  cambricks,  ^JJ^^^^^ 
lawns,  olive  oil,  and  wine ;  upon  condition  that  the  ""^^^^^  ^^^^ 
veflel  importing  the  wine,  fliould  have  exported  to 
France  under  the  fame  licence,  Britijh  or  Ea/i  Indm 
manufadured  goods,  fugar  and  coffee,  and  that  th6 
cargo  fo  to  be  imported,  fliould  confift  of  two-thirds 
in  hulk  of  grain,  meal,  flour,  and  feeds,  and  in  no 
cafe  of  more  than  one-third  in  bulk  of  wine.    The 
fliip  is  the  property  of  a  perfon  at  Embden,  and  it  is 
contended  by  the  captors,  that  in  confequence  of  the 
annexation  of  that  place  to  France,  this  veflel  is  now 
liable  to  be  confidered  as  the  property  of  a  French 
fubjeft.    But  I  obferve  that  the  flup  is  defcribed  by 
name  in  the  licence  which  was  granted  for  its  protect 
tion  while  engaged  in  Briti/h  commerce,  and  it  can 
hardly  be  contended,  that  a  fudden  and  unexpeded 
change  in  the  political  relations  of  the  .country  to  which 
flie  belonged  fliould  deprive  her  of  that  prote£kion  if 
the  parties  have  afted  fairly  under  it.     It  is  a  known 
fad,  that  many  veflels  belonging  to  countries  annexed 

ta 
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The         to  Trance  have  obtsiined  licences,  and  that  no  alter* 
lowQE  Clara.  ^^^^  ^^  ^^^^^  j^  ^^^  fefpea  Until  February  of  the 

^Mir^  7«fc>     prefent  ytar. 

But  it  has  been  further  urged  on  the  part  of  the 
captors,  that  this  licence  has  been  violated  in  many 
Pefpe£i6 ;  that  the  quality  of  the  outward  and  return 
cargoes  were  not  fuch  as  are  permitted  by  the  licencci 
and  that  it  had  expired  before  it  was  made  ufe  of.  It 
k  faid,  that  by  this  licence  the  parties  were  bound  to 
carry  out  Britifi^  or  Eaji  India  manufedured  goods, 
fifgar  or  co£Fee,  to  the  amount  at  leaft  of  one-third  of 
the  tonnage ;  and  that  in  point  of  fad,  the  outward 
cargo  confided  of  falted  cod-fi(h  and  barings.  la 
my  apprehenfion,  thefe  goods  are  fufficiently  witboi 
the  fpirit  and  meaning  of  the  licence ;  they  are  not  in 
a  ftate  of  nature ;  they  were  cured  in  this  country ; 
they  are  articles  which  have  received  the  aid  of  BriH^ 
induftry,  and  in  which  die  commerce  of  the  country 
is  deeply  interefted.  Indeed,  if  any  doubt  could  arife 
upon  the  fubjed,  the  cuftom-houfe  clearance,  where 
the  nature  of  the  articles  compofing  the  outward  cai^ 
muft  have  been  fully  underitood,  would  put  the  queft 
don  at  reft. 

Another  objedion  ftarted  is,  that  the  ve&l  has  fome 
goods  on  board  which  are  not  permitted  by  the  licencct 
which  provides,  that  the  return  cargo  (hall  conTift  of 
grain,  meal,  flour^  and  feeds,  and  in  no  caCe  of  moris 
than  onerthird  of  wine :  And  it  is  thenoe  contmded, 
that  iflt  conformity  with  the  terms  of  the  Ucenee,  the 
cargo  mull  neceffiirily  confift  of  two«^ird$  of  the  fibrft 
delcriptions,  and  that  this  condition  i$  ^Jim  qm  wm^ 
Md  that  where  it  is  not  complied  with  the  Kcenee  19 
vitiated  in  Mq.  I  cannot  thiuk  fo ;  as  it  appears  to 
met  that  the  reHridioa  is  thrown  loofe  by  the  wordf 
f  in  M  fafe^*  wbjch  ioune^^ly  ifoUow;  beeaufr, 

5  fuppofing 
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fbppofing  the  parties  were  not  to  be  permitted  to  Aib«        The 
ftitutc  any  other  articles,  thofe  words,  which  qualify  lara^ 

and  mitigate  the  preceding  imperative  words,  would  jtvguji  yi\ 
be  nugatory^  I  am  therefore  inclined  to  hold,  that 
the  terms  of  the  licence  are  fufficiently  fetisfied  if  the 
quantity  of  wine  does  not  exceed  one-third  of  the  ton- 
nage* There  are  other  goods  on  board  which  are  not 
within  the  enumeration  of  the  licence,  and  ihey  muft 
of  courfe  be  condemned,  but  the  penal  confequencee 
will  not  go  to  affeft  the  licence.  It  would  fall  ex- 
tremely hard  upon  the  commercial  intcrcfts  of  the 
country,  if  the  innocent  goods  of  one  merchant  (hould 
be  confifcated  on  account  of  the  mifconduft  of  an. 
other.  Such  a  pofition  would  carry  the  doflrine  of 
infeftion  beyond  what  is  done  even  in  cafes  of  contra- 
band, where  the  penalty  attaches  only  to  the  property 
belonging  to  the  fame  owner. 

I  cannot  admit  that  this  licence  has  been  vitiated  on 
any  fuch  grounds  as  thofe  which  I  have  adverted  to ;  but 
there  is  a  farther  objeftion,  which  is,  that  this  licence 
was  granted  on  the  ad  Odober  1810  for.  four  months, 
and  it  appears  that  the  fhip  was  captured  fo  late  as  the 
4th  July  181 1.  This  certainly  is  a  circumftahce 
which  requires  the  fulleft  andmoft  faiisfaclofy  expla- 
nation, for  parties  are  bound  to  adhere  to  the  terms  of 
tlie  licence  under  which  they  claim  proteQiion,  unlefs  , 
they  can  (hew  that  they  were  prevwted  from  fo  doiny 
by  fome  unavoidable  impediment.  Licences  arei 
'granted  upon  the  exigency  of  the  moment,  and  it  is  * 
obvious,  that  ftrong  reafons  of  policy  may  operate  with 
His  Majefty's  Government  to  caufe  or  to  prevent  the 
^grshting  of  them  at  difierent  times  \  and  k  is  the 
bufmeis  of  the  Government,  and  not  of  the  private 
merchant,  to  fay  at  what?-  periods  this  permitted  inter- 
courfe  with  the  ports  of  the  enemy  fliall  take  plaee.'  - 

Wherever 
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The  Wherever  the  licence  has  been  oat  of  date,  the  Court 

^^'  has  not  (hewn  a  difpofition  to  be  pedantically  narrow 

j^igii^  7th»  on  this  point>  or  to  notice  a  trifling  excefs ;  but  here 
''*  I  think  it  highly  neceflary  to  call  upon  the  parties  for 
ibme  explanation  of  the  delay.  In  former  cafes  the 
Court  has  held  the  embargo  of  the  enemy  to  be  a  fuf- 
fident  ezcufe,  thinking  it  hard,  that  through  the  ad 
of  the  enemy  the  Britijh  merchant  fliould  lofe  the 
benefit  intended  him  by  his  own  Government,  which 
would  be  in  effed  to  place  him  at  the  mercy  of  the 
enemy.  But  then  the  embargo  muft  be  fadsfadorily 
proved.  The  Court  cannot  fo  conftrue  a  licence,  a^ 
to  allow  a  fhip  to  proceed  to  the  enemy^s  port,  and  to 
remain  there  an  unlimited  time  at  the  difcretion  of 
the  parties.  Now  it  is  certainly  unfavourable  to  this 
cafe,  that  no  charter-party  is  exhibited,  binding  the* 
mafter  to  return,  and  I  obferve  alfo,  that  the  papers 
on  board  leem  to  reprefent  the  lading  of  the  veflel  as 
having  taken  place  fo  late  as  May  and  June ;  a  delay 
which  muft  be  fatal  to  the  cafe,  unlefs  it  can  be  fhewn 
that  there  was  an  embargo.  The  mafler  fays,  that  he 
was  under  an  embargo  from  January  to  the  middle  of 
June^  but  this  cannot  be  confidered  as  a  matter  proved 
upon  his  mere  averment.  The  utmoft  indulgence 
I  can  fliew  the  claimants,  is  to  allow  them  to  eftabUfh 
that  fad  by  other  evidence,  and  fuch  evidence  they 
muft  poflels,  as  I  conceive  it  to  be  impof&ble  that  the 
^  merchants  in  this  country  ihould  not  have  received 

fome  intimation  of  the  caufe  of  the  detention  of  the 
veflel  during  fo  many  months. 

On  afubfequent  day  the  Court,  upon  the  produc* 
tion  of  the  further  proof,  reftored  the  (hip  ahd  -the 
wine,  but  refufed  freight  and  expences  to  the  neutral 
mafter  upon  the  non-enumerated  goods  condemuedt 
as  the  veffel  vas  ibt  privileged  to  carry  them* 
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MINERVA,  Davidsok.  ^i^ 


^HIS  was  the  cafe  of  a  veflel  under  Bantfh  colours,  Liomvon 
whfiacargo  of  deals,  lathwood,ftaves,&c.  captured  at       ^   "* 


cm  a  voyage  from  Chrijiianfand  to  Jerfej.  A  lichee  ^^^J^ 
waa  obtained  for  this  veflel  by  name,  by  which  it  was 
provided  that  fhe  fiiould  go  to  Leitb^  there  to  take 
convoy  to  the  Downs  or  Portfmouih^  and  from  thencd 
to  rake  convoy  for  Jerfey.  The  veffel  had  not  gone  to 
Leiib^  but  was  (leering  to  Tarmoutb  to  take  convoy 
there ;  and  the  queftion,  therefore  was,  whether  the 
Court,  under  fuch  circumftances,  could  fay  that  the 
Hcence  had  been  fufficiently  complied  with. 

Judgment. 

Sir  W.  Scott. — This  is  the  cafe  of  a  veffel  which  is 
claimed  as  protected  under  a  licence;  the  cargo 
is  afferted  to  belong  to  Britijh  merchants,  but  I 
do  not  obferve  that  it  is  fo  fet  forth  in  the  claim.  It 
is  a  licence  which  is  granted  for  this  particular  ihip 
to  carry  a  cargo  from  Chrijiianfand  to  Jerfey y  on  the 
condition  that  fhe  fliall  touch  ztLeitb  for  convoy.  The 
licence  is  granted  to  thefe  Britijh  merchants  on  a 
.condition  for  which  they  are  refponfible ;  they  ftipu- 
late  with  Government  for  a  due  obfervance  of  the*  teams' 
of  the  licence,  and  if  the  terms  are  departed  from  in 
any  effential  point,  the  Court  cannot  protect  the  parties 
from  the  inevitable  confequences.  The  quefUon  then 
is,  has  this  licence  been  virtually  and  fubftantially 
carried  into  execution  f  Certainly  not.    Here  is  not 

VOL.  I.  ^    G  c        '  a  mere 


The        a  mere  departure  from  a  fubordinate  reguladon,  it  is 
-  a  fundamental  condition  of  the  licence,  without  which 


ooob^  s9th  it  would  not  have  been  granted.  The  Court  is  not 
called  upon  to  enquife  into  this  f eafons  of  this  regula- 
tion, but  it  is  highly  probable  that  His  Majefty's  Go- 
vermnent  may thixd^  it  proper  tfa<it  veiTck  with  caovgoct 
Qf  this  dcfeription  on  board  fiiould  take  coayoy  at 
Leitiy  that  they  ins^y  be  fubjeA  to  Britijb  infpedioi^ 
'^  th^t  part  of  their  navigation  which  brings  them  intQ 
the  neighbourhood  of  the  ports  of  the  ene^ny.  )t  ia 
evidently  introduced  for  that  purpofe^  and  bw^g  (o^ 
f ^n  Aever  be  confidered  as  a  condition  t9  be  wavQ4 
;^  the  pptiofi  pf  the  party  who  has  accepted  i^— Th^ 
conditipn  is  fundamental,  and  the  breach  of  it  vmfk 
bp  fatal*  V  i?  not  for  me  to  rel^x  thofe  terms  on 
which  the  pvdpiif  1^  wifdom  ^ae  dbepjqd  the  ooQyey^jatce. 
of  fuch  articles  to  be  confiitent  with  the  publick 
fafrty. 


^Iklt'  ST.  IVAN,  Wacklw. 

Licence  obtained  HPHIS  was  the  cafc  of  a  Ru/Jian  veffel  with  a  carsro 

fuhfequcndy  to       *        r     •     i.      '    j  i  •   i     i      i  i-  ••     .    *• 

the  date  of  the  oi  pitch  and  tar,  which  had  failed  from  Uleaborg. 

^|^°°       in  JEinland^  on  the  1 6th  of  July  1 8 1  * ,  for  Londun^  apd 

was  captured  on  the  following  day.     A  claim  was 
given  by  the  confignees  in  this  qouptry  for  the  cwgo . 
as  Swedijh.  property,  dating  that  they  had  received  a 
letter  fcpm  the  owners,  dated  jiith  Jafy  iSii^direft. 
ing  them  to  apply  to  His  Majelly*s  GovempKut  for  a* 
licence  permitting  the  fhip  St.  Ivan  to  proceed  from 
a  port  in  Sweden  to  the  port  oi  Londgn  vfvAi^,  cargo 
of  pitch  and  tan     Application  was  accord^ng^  jii^d«^ 
bx  thcpi  at  the  Council  Office,  and  a  licence  v^ 

granted. 


HIGH  Count  Of  aomihalty. 

granted,  dated  30th  July  181 1)  which  was  muiested        Tbt 


%7l 


ST.IVAff. 


to  Che  claim,  together  with  a  tetter  addrefled  to  the 
ooilfignee$  by  tlie  owners,   dated   ixth  July  18 ii,     isrw.iath, 
Aaeing  that  they  had  ordered  the  mafter  to  fail  with* 
out  waiting  for  the  licence,  in  order  to  avoid  delay. 

'     JUDOMEKT. 

Sir  Pt^.  Scoit.^ — ^This  (hip,  which  is  clearly  RuJJiari 
property,  was  captured  on  the  I'jxiio^  July  181 1,  on 
^  voyage  from  Uleaborg  to  London  with  a  cargo  of 
pitch  and  tan  The  (hip  is  claimed  as  protected  under 
a  Kcdnce,  dated  30th  July -liii^  Which  is  matiy  days 
after  the  capture  ;  the  queftion  therefore  is,  whether 
the  licence,  which  is  annexed  to  the  claim,  can  by 
any  means  have  a  retroaflive  efie£t  fo  as  to  pr6te£fc 
this  (hip  and  cargo,  and  I  am  clearly  of  opinion  that 
it  cannot. 

The  ftatute  (a)  which  authorizes  the  Council  to  (a)  480 
grant  fuch  licences  as  His  Majefty  w^s  in  the  habit 
of  granting,  can  be  carried  no  further  than  the  term 
licence,  which  is  an  inftrument  in  its  very  nature  pro- 
fpedlive,  pointing  to  fomething  that  has  not  yet  been 
done,  and  cannot  be  done  at  all  without  filch  per* 
itiiilion.     Where  the  aft  has  been  already  done,  and  v 

requires  to  be  upheld,  it  muft  be  by  an  exprefs  confir- 
mation of  the  aft  itfelf,  or  by  an  indemnity  granted 
to  the  party  j  but  a  licence  neceffarily  looks  to  that  ^ 
which  yet  remains  to  be  done,  and  can  extend  its  in- 
fluence only  to  future  operations.  It  is  true  that  it 
has  been  held  in  this  Court  as  well  as  in  the  Courts  of 
Common  Law  (for  there  have  been  decifions  exprelslj . 
upon  this  point),  that  the  King  may,  for  reafons  of 
State,  releafe  a  prize  as  againft  the  intereft  of  the  cap- 
tors. The  captors  bring  in  their  prizes  fubjeft  to 
fuch  interpgfitioa  on  the  part  of  the  Cro^n^  Ihic  it  is> 

Q  Q  %  of 
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The         of  very  rare  occurrence,  and  fpeaking  with  all  due 
^'  ^^^'      reverence  ought  to  be  of  rare  occurrence,  and  only 


avd.  xath,  under  very  fpecial  circumilances  ;  as  for  inftance, 
*^**'  where  the  detention  of  the  veflel  may  be  detrimental 
to  the  general  interefts  of  the  country.  In  fuch  cafes 
there  can  be  no  ferious  doubt  of  the  authority  or  of 
the  intentions  of  the  Crown.  The  order  for  releafe 
recites  the  capture  and  detention^  and  proves  the 
knowledge  and  intention  of  the  Crown  ading  upon 
thofe  fa£ts.  But  the  Council  has  no  fuch  power, 
and  could  have  no  intention  to  go  beyond  the  powers 
conveyed  to  it  by  the  aft  of  Parliament ;  which  ex- 
tends  only  to   the  granting  of  licences. 

In  the  prefent  inftance,  when  the  licence  was 
applied  for,  it  was  totally  withdrawn  from  the 
knowledge  of  the  Council  that  the  ihip  had  failed) 
ftiil  lefs  that  fhe  had  been  tak^n ;  for  the  licence 
is  granted  *^  Upon  condition  that  the  veflel  fhall  clear 
out  from  the  port  of  Oregrund  on  or  about  the  firft 
day  of  September  1811.'*  The  licence,  therefore, 
is  clearly  out  of  the  queftion,  although  the  parties 
feem  with  great  fincerity  to  have  relied  on  it  for  pro- 
tcftion,  as.  I  obferve  the  mafter,  in  his  inftru6Uons,  is 
told  to  proceed  to  Hano  to  join  convoy,  and  that  there 
he  will  receive  the  licence  expefted  from  England* 
But  whatever  may  have  been  their  expeftations  or 
intentions  it  cannot  avail  themi  and  it  only  remaind^ 
for  me  to  confider,  whether  the  cargo  can  be  pro- 
tefted  on  any  other  ground.  As  to  the  (hip,  there 
can  be  no  doubt  what  mud  be  its  fate,  as  Ruffia  is  at 
war  with  this  countr)'.  The  cargo,  which  is  docu- 
mented as  Ruffian  property,  the  mafter  fays  was  to  be 
delivered  in  London  on  account  of  the  owner  of  the 
veffel,  as  he  believes,  upon  the  information  he  derived 
from  the  owner  in  Finland^  and  in  this  he  is  coa. 
firmed  by  all  the  (hip's  papers.    It  is  true,  a  claim  has 

boon 
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been  given  on  behalf  of  th6  houfe  of  Fakke  and  Co*        The 
of  Stockholm f  in  oppofitron  to  the  ihip's  papers  and       ^'  ^^,  ' , 


the  depofitioiis ;  fuch  claims,  in  oppofition  to  the  jntov.  iath» 
original  evidence,  have  been  in  fome  few  initances  and 
under  very  (Irong  circumftances  admitted,  but  with 
the  utmoft  jealoufy  and  caution,  and  never  withou^ 
an  explanation  in  the  claim.  Here,  on  the  contrary, 
no  explanation,  no  evidence  is  offered  in  fupport  of 
this  Swedijh  claim  ;  it  refts  upon  the  mere  broad  aL 
lertion  of  Swedijh  property.  Under  fuch  drcuim- 
(lances  I.  am  bound  to  fay  the  claim  cannot  be  ad- 
mitted ;  and  the  cargo,  therefore,  as  i^t^tfii  property, 
muft  follow  the  f^te  of  the  Ihip. 


HECTOR,  Eels.  jvbtr  »stk, 

181X. 

THHIS  was  the  cafe  of  a  veffel,   under  American  condition  to 

colours,  captured  on  the  coaft  of  Norfolk,  on  a  '^J^^Jt^ij 
voyage  from  Archangel  to  Dublin,  vnth  a  cargo  of  2^^!,*^  t?*" 
hemp,  flax,  tar,  &c.    The  licence  was  for   a  veflel  ^«^»  ."«*  *»*" 
under  any  flag  except  the  French^  to  proceed  to  a  pomef/j^n^. 
port  of  the  United  lUngdom,  and  ftipulating  that  if 
the  veflel  fliould  be  deftined  to  any  port  of  this  king, 
dom  fouth  of  //»//,  with  naval  ftores,  flie  fhould  (top 
at  Dundee  or  Leith  for  convoy,  which  in  this  infl:ance 
had  not  been  complied  with ;   and  on  that  ground 
tlie  captors  prefled  for  condemnation. 

Judgment. 

Sir  W.  Scott. — ^It  has  been  held  that  the  words,  this 
kingdom,  (ince  the  union^  muft  generally  be  confldered 
to  mean  this  United  Kingdom,  for  the  kingdom  of 

c  c  3  England^ 
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The        Effgttndj  as  «  fq^^m^  kiogdom,  haa  C6^<^  to 
^''^'^*'  -   If,  therefore^  this  UcencQ  vas  to  b€  oopftrued  on  a 


jSxi. 


i^ov.  aSth.  Arid  technical  fenfe  o£  the  in^rds,  Ir^lgmi  woul4  €er<» 
tamly  be  inclad^.  But  as  this  Court  kaa  bca  ac« 
cuftomed  to  coftftrue  Ucenc^a  with  referoncf  to  th^ 
piobidslf  mteiLtiQii  of  Ifia  Majefty's  GoTcnuofiDt  io 
grandag  them,  and  confidering  that  this  is  a  mode 
of  expreflion  not  likely  to  be  en\p]oyed»  if  tli^ 
ports  of  Ireland  were  intended  to  be  included,  I 
think  I  muft  underOand  the.  condaticm  as  applying 
only  to  veflfels  deftined  to  ports  of  England  fouth  of 
fiuU.  It  would  be  an  aukward  and  indire£k  mode  of 
prefcribing  the  condud  of  veflels  bound  to  ir^land  to 
diftinguiih  ports  of  that  iiland  as  South  of  Hull. 
And  I  am  confirmed  in  thi^  view  of  the  fubjed; 
by  the  circumftance  that  late  licences  which  have 
been  granted  for  the  ports  of  Ireland^  in  which  another 
mode  is  adopted  for  fecuriqg  \kc  delivery  of  the 
cargo  at  the  aflerted  port  of  deftination,  namely,  by 
a  claufe  which  makes  ii  imperative  on  the  parties  to 
go  north  about  (a).  It  is  likewife  to  be  obferved,  that 
in  this  licence  the  words,  this  kingdom^  appear  to  be 
'  placed  in  fome  degree  of  oppofition  or  exception  to 
the  words  Umted  Kittgdam,  which  has  bead  ufed  in 
the  aiuecedfint  part  of  the  fientence. 

{d)  Io  the  cafe  of  the  Succefsy  Smith,  Ihcem&eriSiiM  the 
licence  contained  the  following  daufe;  **  If  to  Irdand^  the  Tefle} 
**  (hall  go  North  about ;  if  to  any  port  of  ilm  kingdom.  South  of 
M  Hull,  then  to  ftop  at  Dundn  or  hath  fox  convoy," 


aica  oocntT  ot  ahmiraltv.  ^si 


/• 
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JU2>G]tf£KT. 

CIR  William  Scott. — This  American  fliip  was  taken  BnachoftU 

by  a  Britijh  privateer,  near  the  mouth  of  the  river  ]^^^^["ju^ 
of  Bourdeaux,  upon  the  28th  March  laft,  with  papery  reuijatory Order 
Iw  Gattenburgbi  but  certainly  going  to  Bourdeaux.    A  a6th  April  1809, 
daim  has  been  given  for  the  (hip  and  cargo,  as  tlie  ^^B^mk^ 
property  of  American  citizens*     On  the  part  of  the  J^^*^T!!* 
Captors  it  is  contended,   that  the  fhip   arid    cargo  Cotutemiiatioii. 
if6  liable  to  condemnation  under  the  Britijh  Orders 
in  Council.     On  the  part  of  the  Claimants  it  is  con- 
tended that  the  operation  of  thofe  Orders  had  ceafed, 
th^  Trench  Decrees,  to  which  they  were  retallatbry 
having  been  repealed,  and  confequently  the  Britip 
Orders  having  expired  in  point  of  juftice  and  authority, 
<b9id  according    to  pledges  folemnly  and  repeatedly 
given  by  the  Britijh  .Govierhment,  that  they  Ihould 
c'eafe  whenever  the  French  Decrees  were  aSually  re- 
voked.    This  cafe,  which  involves  fonie  other  cafes 
tfhat  referable  it  in  the  general  circumftance  of  the  fhips 
beiilg  employed  in  voyages  to  and  from  France  about 
•  this  time,  has  been  argued  with  much  zeat  and'  ability, 
and  now  ftands  for  the  final  judgment  of  the  Court. 
It  is'  not  nedef&ry  to  travel  minutely  into  the  hiffory 
of  the  public  tranfaftions  of  the  feveral  governmentSji 
which    have   produced    this    and    other  queftions, 
^fing  out  of  their  feVetal  public  declarations.     It  is 
xKatter  of  univerfal  notoriety  that  th^  French  Ruler 
publifced,  in  N^embef  1806,  a. Decree  dated  at 

t  c  4  Berlin 
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Th«  Berlin  (from  whence  it  ufually  takes  its  title),  by 
•ad  ochen.  which  he  declared  the  Brttijh  Ifles  to  be  in  a  ftate  of 
Jul  MtK.     blockade. — That  the  Britijh  Government,  in  January 

i%\%>  and  November  1807,  publiihed  Orders  of  Blockadet 
the  former  prohibiting  the  trade  of  neutrals  between 
ports  from  which  the  Britijh  flag  ^'as  excluded — the 
latter  impofing  a  total  blockade  of  thofe  Ports.  Thefe 
orders  were  intended  and  profefled  to  be  retaliatory 
againft  France  \  without  reference  to  that  charader 
they  have  not  and  would  not  have  been  defended;  but  in 
that  charafter,  they  have  been  juftly,  in  my  apprehen- 
*  fion,  deemed  reconcileable  with  thofe  rules  of  natural 

juftice  by  which  the  iuter-national  communication  of 
independent  States  is  ufually  governed.  On  the  26th 
December  following  the  French  Government  iflued  aa 
edift,  dated  Milan  (from  whence  it  is  commonly 
denominated),  by  which  a  ftill  ftronger  preffyre  was 
impofed  upon  Britijh  commerce,  and  Britifh  maritime 
warfare.  On  the  26th  April  1809,  ^^  retaliatory 
meafure  on  the  part  of  Qreat  Britain  dated  November 
.1807,  was  reftriftcd  in  the  extent  of  its  local  opera* 
tion,  and  thefe  two  Orders,  namely,  the  Order  of  Ja* 
nuary  1807,  and  the  reftrifted  Order  oi  April  1809, 
are  the  Orders  now  in  force,  and  it  is  upon  the  latter 
that  this.veflel  is  proceeded  againft  by  the  Britijh 
Captor,  being  taken  on  a  voyage  to  one  of  the  ports 
to  which  the  Britijh  blockades  have  been  relbidledt 
The  United  States,  in  March  1809,  pa0ed  a  Non- 
intercourfe  AQ,  direded  againft  both  countries,  but 
accompanied  with  a  legiflative  declaration  that  it 
iliould  ceafe  to  operate  againft  either  belligerent  which 
fliould  repeal  their  refpc&ive  Orders  of  Blockade* 
In  Aufff/i  J  8 10,  the  perfon  ftyM  J)uc  de  Ca^ 
dore   wrote     a    Ittter   to    the    minifter    of     the 

United 
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United  States   at  Paris^    notifying  that  fome    fort        The 
pf  revocation  of  the  French  Decrees  had  taken  place, 
and  that  they  were  to  ceafe  to  be  effe6Hve  from  the       ■■ 
J  ft  Novemker  in  that  yean  .  The  United  States  were     '^'JgifT^ 
content  to  accept  this  as  an  authentic  and  fufficient  Appendix  o. 
revocation^  and  repealed  their  Non-intercoufe  Ad  as 
.2,fpisx{i  France f  continuing  it  as  againfl:  Great  Britainy 
whkh  had  not  confideied  this  repeal  as  authentic 
upon  any  evidence  of  its  exiftence  which  had  been 

fiurnifhed,  and  of  courfe  had  declined  to  withdraw  its 
retaliatory  Orders.  In  the  month  of  May  1 8 1 1 ,  this 
Court  condenjined  the  American  fhip  Fox,  and  feveral 
other  fhips  and  cargoes,  on  the  ground  of  a  total  ab- 
fepce  of  all  fadsiad^ory  proof  that  the  French  Decrees 
had  been  authentically  repealed. 

On  the  I  oth  March  in  the  prefent  year,  the  French 
Ruler  published  an  official  Report  of  his  Minifter  of  Ajuwidix  p. 
Foreign  Relations,  proclaiming  the  continued  and  fuc-, 
cefsful  operation  of  his  Decrees.     On  the  21ft  April 
the  Britijh  Government  publiftied  a  Declaration,  the  ^w^**®- 
eflfeft   of  which  I  may  hereafter  more  particularly 
ftate,  but  generally  authorizing  this  Coiu-t  to  receive 
evidence  from  any  foreign  Claimants  of  the  repeal  of 
*  the  French  £dids,  and  to  decree  reftitudoU  thereon* 
On  the  20th  May  the  Britijh  Government  received 
from  Mr.  Rujfely  the  American  Refident  at  this  Court, 
a  paper  bearing  date  28th  April  181 1,  2nd  purporting 
(as  he  defcribed  it)  to  be  a  decree  repealing  the  Berlin 
and  Milan  Decrees  fo  far  as  concerned  American  vejfels*  Appo^o. 
On  the  23d  June  this  Government  iflued  a  Declara* 
tion  lignifying  that  American  veffels,  captured  after  AppendUfli 
2oth  May  (the  date  of  that  communication),  fhould 
not  be  proceeded  s^ainft  to  condemnation,  but  only 
detained  till  certain  contemplated  events  fhould  deter^ 
name  what  further  courfe  ought*  to  be  taken  refpeS- 

ing 
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TU  tng  theou  With  refpedl  to  thofe  c^tured  before 
iJmh^  the  20th  May  it  is  fiieat ;  they  can  claim  no  fpedal 
■■  benefit  from  this  prodamatioii.    If  they  caa  eiitftle 

^1^*     themfelres  to  reftitutioDt  ir  mnfk  be  by  proof  given 
imder  the  Order  of  ^^ri/laft,  ctiat  the /rmfi&  Decrees 
were  actually  then  repealed^  in  which  cafe  the  Court  is 
authorized  to  reAore,  without  any  further  declara* 
tion  on  the  part  of  the  Britijb  Government.     When 
I  fay  repealed^  I  of  courfe  knean  repealed  in  foch  a 
manner  and  with  fuch  formalities  as  to  impofe  upon 
other  States  an  obligation  of  noticing  and  relpecdftg 
fuch  repeal.     And  Great  Britainj  the  adverfe  bellige- 
renty  has  a  right  to  fcrutinize  the  procedure  in  the 
ftri&eft  and  mod  inquifidve  manner;   beeailfe  not 
only  IS  it  the  act  of  Its  enemy,  to  which  on  thai  aiS 
count  leis  £uth  b  due,  but  becaufe  it  affeds  to  re- 
peal a  meafure  which  was  eftabtifhed  in  its  profeAed 
origin  as  a  meafure  of  deftrudive  hoftility  againft  this 
country.     I  have  likewife  to  recoiled  that  the  proofe 
in  this  cafe  mud  come  from  the  Claimants  alm<^ 
cccclufively,  ibr  they  muft  come  from  the  enemy^s 
country,  which  to  the  Captors  is  inacceffibte  for  any 
purpofe,  and  particularly  for  that  of  procuring  corw 
red  information.  The  Claimants  have  been  the  parties ' 
in  the  tranfadions ;  they  muft  be  perfe£Uy  connufant  of 
the  fads  y  and  if  that  which  might  and  ought  to  have 
been  eftablifhed  with  certainty  is  left  a  matter  of  doubt, 
li»  confequences  will  prefs  upon  thofe  who  hare  ia 
left  it.    The  burthen  Ues,  therefore,  with  great  re* 
{ponfibility  upon  them  to  ihew  that  upon  the  fair  re* 
fult  of  thefe  tranfadions,  aoul  of  the  feveral  attendant 
documents  which  they  have  prodncedy  the  queftion 
of  the  tide,  of  this  veiTri^  and  pevbapa  olihess^  ta  leftu 
tutioa,  is  £aurly  efiabliihed. 

Iif 
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In  examining  this  queftioa  I  have  to  oUerve,  that  The 
the  Berlin  and  Milan  Decrees  of  France  were  uihered  and  ^m. 
into  the  world  with  ali  the  folemmty  reqniiiie  to  at-  ■ 
trad  the  notice  of  thofe  that  were  to  be  in  any  de.  '^"[^i^* 
gree  affected  by  them--^bat  is,  of  the  whok  civi** 
lized  world  in  the  different  charaders  of  allies,  neu- 
trals, and  belligerents.  They  w^e  publiftied  in  the 
Mmiteur  and  other  official  papeis  of  France^^^^o 
man  who  had  acceis  to  the  common  vehidee  of  ia^ 
formation  could  bare  a  doubt  of  their  exiftenee: 
The  mteipretation  of  them  might,  in  many  partkulat 
refpefts,  be  a  fubject  of  difpute ;  but  no  man  could 
call  into  controTerfy  theiv  authenticity,  their  ^te,  or 
their  time  of  operation  A&  fkr.  as  fuch  partiailara  are 
lequircd  to  be  eftabliihed  by  any  pules  either  of  abftrad 
j.uftice,of  the  coaiFentional  law  of  nationsjor  of  ordinary 
diplomatic  uiage,  there  is  nocfakig  to  be  complained  ckF 
in  thefe  Decrees.  Thefe  Decvees,  bQth  in  their  origiMl 
(est.and  by  many  fobfequent  declarations  (one  fo  kne 
4S  March  of  the  prefaot  year).a9e  declared  to  b%fimdii* 
mental  liws  of  the  French '&mfke.  The  meaning  of  this 
elutrader  jGiaiiigned, isnoc  perh^ps^eafy  taftac  with  pre- 
cifion.  By  fundamental  laws  (in  the  meaning:  of  wnfiecs 
oupubUc  hi'vv^Grotiur^Pt^ndofffzxidodiers)  ateufually 
meaat  fuch.  laws  as  are  fuppofisd  to  be  fo.  deeply  inter* 
woT^n  ia  the  political  constitution  of  the  State  a&  do  be 
^ve  the  reach  of  evea  the  fovereign  Power  to  altec« 
Such  a  fupremacy  of  the  law  above  the  power  of  legifiat 
ijott,  if  it  exiiU  any  where,  could,  not  weli  be  intended 
here; ;  but  it;  is  &irly  to  be  underAQod  (if  it,carxie&  Wfr 
meaning  at  all)  that  a  peculiar  character  of  firmneis  and 
fen^ty  is  imprefled:  upon  thefe  la^^-^that  France  cooh 
fida:$  them  aa  fi>un40d  upon  piinpplQs  of  policy,  firom; 
ifrfaich  ibe  will  not  lightly  depart^  and  the  only  cafes 
lA.wituqh  ihet  would  ba  indugad  to  depart,  from.  th&a% 
9f»  i^edfiedin.  the  Milan  Decnse  to  be  two^-^^-One, 

when 
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Tiie         when  Great  Britain  revoked  tbofe  particular  maxims 

ind  ochen.     and  ufnges  of  war  which  France  offers  to  reprobate ; 

the  other,  when  neutral  nations  compel  Great  Britain  to 

i8i».  *  refpeSl  their  flags.  The  former  event  requires  no 
explanation ;  the  other  is  of  leis  definite  meaning : 
but  the  general  underftanding  of  the  world,  as  gmAei  " 
by  the  comments  occafionally  fumiflied  by  France^ 
had  fixed  its  fignificadon  to  be,  when  meafures  had 
been  taken  with  eflfeft  by  a  neutral  ftal»  to  compd 
Great  Britain  to  exempt  It  from  4be  exerdfe  of  what 
8he  is  in  the  habit  of  defcribing  as  her  maritime  rights. 
In  this  form  were  thofe  Decrees  given  to  the  world 
at  large,  with  all  the  evidence  of  the  moft  ftudied 
notoriety— enforced  and  prote£ked  by  fuch  declara- 
tions— incorporated  by  France  into  the  body  of  her 
laws,  with  this  fpecial  charafter  impofed  upon  them,  ^ 
and  exprefsly  handed  over  for  execution  to  every 
minifter  of  that  government  who  could  have  any 
ihare  vat  the  application  of  them.  Smce  that  time, 
not  contented  with  her  own  execution  of  thefe  laws. 
She  has  been  preiling  the  execution  of  them  uponHer 
allies,  by  remonftrance,  by  authority,  by  force* — She 
has  fubverted  commonwealths  and  kingdoms  to  en- 
*  force  thdr  execution  \  and  if  the  caufes  of  a  war  btely 
commenced  are  at  all  known,  it  is  known  that  the  re> 
fufal  of  a  Great  Northern  State  to  concur  with  fuf- 
ficient  a&ivity  in  the  execution  of  thefe  meafures,  is  in 
the  number  of  thofe  caufes. 

Now,  in  the  cafe  of  Decrees  fo  promulgated  and 
protected,  it  might  reafonably  be  expeded  upon  every 
principle  of  reafon,  of  good  faith,  and  of  honeft  policy, 
that  if  a  revocation  of  any  kind  did  take  place,  it  (bould 
be  notified  in  fuch  a  manner  as  to  leave  no  doubt  what- 
ever of  the  hOi.  It  is  requifue  for  the  moil  ordinary 
exercife  of  legiflation  that  it  ihould  be  publifhed  to 
all  whom  it  concerned*    This  is  one  of  the  moft 

elementary 
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elementary  principles  refpefting  every  thing  in  the  na-  Th« 

ture  of  law.  A  variety  of  authorities, collefted  and  cited  ^^  ^i^^,^ 
with  much  learned  induftry  by  Dr.  Stoddart^  concur  in 


eftabliflimg  the  well-known  maxim  that  decretum  non  1%IZ  * 
obligatfed  promulgatio.  It  is  unneceffary  to  add,  that 
fuch  a  publication  muft  be  authentic,  that  is,  that  it 
muft  come  in  fuch  a  (hape  as  not  to  convift  itfelf  of 
fallacy  and  fraud,  becaufe  the  eflfeQ:  of  fraud  is  to 
deftroy  all  credit.  It  is  the  juft  fete  of  him  who  jafes 
it  that  etiam  cum  verum  dicit  amittit  Jldem*  It  muft 
likewife  be  intelligible  and  clear,  for  if  it  is  wrapped 
in  obfcurity  it  ceafes  to  be  a  publication.  If  thefe  are 
requifites  iridifpenfable  in  ordinary  cafes,  much  more 
are  they  fo  in  a  profeffed  revocation  of  a  meafure  to 
which  the  attention  of  the  world  had  been  fo  much 
called,  both  in  its  origin  and  progrefs,  where  fo  many 
important  interefts  depended  upon  the  certainty  and 
truth  of  the  revocation,  and  where  no  one  event 
had  occurred  that  could  lead  any  man's  mind  to  a 
conjefture  that  any  fuch  revocation  was  tp  take  place. 
For  things  had  continued  exaftly  in  the  fame  ftate  ; 
Great  Britain  perfifted  in  the  ordinary  exercife  of  her 
maritime  rights  together  witt  that  of  her  retaliatory 
meafures  fuperinduced  upon  tHem.  No  country  had 
compelled  her  to  refpeft  their  flag  in  the  fenfe  which 
I  have  ventured  to  attribute  to  that  expreffion,  when 
the  perfon  ftyled  Due  de  Cadore  wrote  a  letter,  dated 
cth   Augu/i    1810,    to    the   American    minifter  at 

Paris. 

That  letter  (as  fer  as  the  prefent  fubjeft  is  concerned) 
is  in  thefe  terms ;  '*  I  am  authorized  to  declare  that 
the  Berlin  and  Milan  Decrees  are  revoked** — (not  will 
be  revoked,)—"  and  will  ceafe  to  have  their  eflFeft  Appemiii  o. 
««  from  the  ift  November**  Words  cannot  be  more 
general^  more  unconditional  than  this  aflertion. — The 

aflmioa 
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Tim  aflerdoQ  is  of  a  rerocatian  muTerfal,  and  a  revocadon 
aiU^Xii.  abfijlute;  but  unfortunatdy  thefe  ezpreffions  follow; 
-  «  It  being  taell  underftood**  (it  is  not  £add  by  whom  or 

^*^li^''  oa  what  grounds)  "  that  the  Englijh  fcali  reroke 
^  their  Orders  in  Coimcii,  and  renounce  their  new 
^  principles  of  blockade^  or  that  the  Umted  States 
^  will  caufe  dieir  rights  to  be  refpefted  by  the 
"  EngUjb  r  How  is  this  daufe  to  be  conftrued  ?  Is 
it  to  be  confidered  as  conftitating  part  of  the  Decree 
of  revocation,  or  xnerely  as  an  expofrdon  of  die  mo- 
tives fliKl  expedations,  and  under/iandift^s  {bien  en* 
tcnda)  of  thofe  who  revoke,  2md  not  conftituting  any 
part  of  the  revocatory  Decree  ?  If  the  former.  It  con- 
verts the  abfolute  Decree  into  a  conditional  one*  It 
likewife  appeal^  t<>  coHveft  the  general  Decree  into 
a  partial  one  limited  to  the  Americara  ;  for  it  is  their 
particular  conduft  that  JB  referred  to.  Inofdertoafcer- 
tain  the  real  nature  and  meaning  of  the  paflage,  lecourfe 
muft  be  had  to  the  Decree  of  revocation  itfcJf  j  for 
it  is  quite  impoffible  to  apply  a  definite  meaning  to 
this  letter  fo  framed.  Inftead  of  being  clear  and  de- 
finite, all  precijion^  as  it  has  been  defcribed,  it  is 
altogether  obfcure,  involved,  and  contracfiftory.  Under 
fuch  qualificadons  it  cannot  be  conHdered  as  the 
Decree  of  revocation  itfelf,  even  iS  all  the  objedions 
whidi  arife  from  its  non-conformity  to  all  res^onable 
ufage  belonging  to  fuch  a  fubje£l,  could  be  waved. 
Of  ceurfe,  therefore,  a  demand  was  made  at  the  time^ 
and  has  been  many  times  repeated,  for  the  produdioii 
of  the  inftrument  of  revocation;  which,  however,  has 
never  yet  bteen  produced.  This  country  has  dmied, 
om  the  ground  of  die  noa-produdion,  the  exiftence  di 
any  fuch  revocadon,  no  Decree  or  other  audienlic 
document  having  been  produced.  The  reafonable^ 
nefs  of  this  demand  and  denial,  feems  to  be  fufiido 
eatly  admitted  by  the  zQi  of  France  now  fet  up ;  for 
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what  18  it?— The  produftion  of  an  afTerted  Decrte        The 
rfReviKatipn^  tha^y  admitting  that  a  Decree  is  the     dcd'^.hen: 
fffopar  fortnof  Revocation ;  and  admitting  likewife,  •— 
in  mj  s^prehenfion,  that  no  fnch  decree  exifted^  as  the      i^t^ 
perfon  defignated  Due  de  Cadore  referred  to ;  becaufe 
there  caimoc  be  a  doubt  that  if  it  had,  France  would 
have  founded  herfelf  hi  her  prefent  pretenfion  upoA 
ibain  and  not  upon  the  Decree  now  produced  of  at 
much  pofteri<M:  date. 

In  this  ftate  of  things  what  was  the  natural  ccndu£b 
of  a  Government  adding  with  fair  and  honeft  purpofes? 
Here  was  a  rerocation  held  out  as  a  boon  to  America^ 
the  exifleace  of.  which  was  denied.  Could  the  Puty 
refttfe  in  fuch  a  cafe  the  necefiary  means  of  proving  its 
eadftence  ?  If  it  exifted  and  to  any  pra&ical  efied,  the 
Neutral  Slate  had  a  right  to  its  produdion.  It  was  a 
document  requiftte  for  the  fecure  enjoyment  of  the 
privilege  it  affeded  to  convey  to  the  Neutral,  not 
only  in  France^  but  in  all  the  dependent  States  upon 
which  (he  had  forced  her  policy.— It  was  (till  further 
neceflary,  in  order  to  entitle  the  Americans  to  the  be- 
nefit of  a  relaxation  on  the  part  of  Great  Britain.  For 
it  was  notorious  that  Great  Britain  was  pledged  to 
America  for  a  repeal  of  her  prohibitions,  as  foon  as  it* 
was  (hewn  that  France  had  done  the  like*  To  leave  a^ 
dpubt,  therefore,  and  a  fair  doubt  upon  the  fad  of  re-* 
vocadon  was  a  dir^£l  fraud  upon  America^  with  refped ' 
at  leaft  to  a  very  large  proportion  of  the  advantages  (he 
was  entitled  to.  Even  if  no  fuch  £did  had  originally 
exifted,  if  the  matter  had  pafled  in  the  (lovenly  and  in* 
formal  mode  of  this  ftrange  Letter  of  Monfieur  Cham^ 
pagnyf^xiA  in  no  oth^,  (till  (he  ought  to  have  pafled  and 
p)ibli(hed  anEdid  immediately,  if  found  nece&ry^ 
for  the  fatis&dion  smd  fecurity  oi  America.  If  it 
nothing  could  be  more  eafy  than  to  produce 
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tim  it.  It  muft  have  exifted  in  an  hundred  quart'efrs^ifl 
nd  othen.  the  PubUc  Records — in  Inftruftions  to  the  Cruizertf 
''""":^  T""  — ia  notifications  and  orders  to  the  Prize  Courts — ^in 
iSxi.  a  feries  of  refticutions  uniformly  made  under  its  au-* 
tbority.  But  no  trace  of  it  is  to  be  difcovered  in  any 
of  thefe  quarters.  No  induftry  of  American  Claim^ 
*  ants,  aflifted.by  the  zealous  importunity  of  their  Go^ 
vermnenty  has  been  able  to  extrad  any  fuch  Inffru. 
ment.  "When  the  cafe  of  the  Foxj  with  feveral  others^ 
came  on  here  in  May  1 8 1 1 ,  no  other  revocation  \ras 
fet  up,  but  that  affertion  of  Monfieur  Cbampagnj^ 
{tiled  th^  Due  de  Cadorcy  backed  by  one  folitary  ob-' 
fcure  cafe  of  the  Orleans  Packet^  as  naked  of  autho- 
rity as  it  appeared  to  be  of  circumflances.  It  was 
urged  in  that  cafe,  that  the  American  Government  bad 
been  content  to  ad  upon  it. — The  Court  had  only  to 
obferve,  that  the  authority  of  xh^  American  Govern- 
ment  compleatly  bound  Its  own  fubje£ts  by  Its  con** 
ftruction  of  that  Letter,  but  did  not  at  all  bind  this 
Court ;  and  that  this  Court  could  not  judicially  arrive 
at  any  fuch  conclufion.  It  has  been  made  matter  of 
fome  flight  obfervation,  that  the  Court  did  upon  that 
Qccafion  indulge  the  Claimants  at  their  own  earnefi: 
folicitation,  and  upon,  repeated  aiTurances  that  the 
American  Refident  expected  difpatches  which  would 
put  the  matter  out  of  all  doubt,  with  time  to  bring 
forward  fuch  communications,  requiring  only  that 
they  fhould  come  through  the  regular  channel  of  Its 
own  Government.  If  the  Court  can  be  thought  to 
have  exceeded  Its  powers  in  this  indulgence.  It  cer- 
tainly was  prompted  to  do  fo  by  the  hope  that  if  any 
fuch  difpatches  did  arrive,  and  did  pafs  through  the 
hands  of  the  Britijh  Government,  they,  would  have 
produced  an  immediate  revocatigp  of  the  Britijh  Or- 
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def$.     It  could  have  little  doubt  that  the  evidence         th» 
which  was  fufEcient  to  fatisfy  the  judicial  confcience      mdc^^ 


of  the  Court,  would  be  quite  enough  to  fadsfy  the  ■ 
expectations  of  the  Britijh  Government.  ^^l%lt^ 

Since  that  time  many  condemnations  have  paflfed 
here  under  the  fubfifling  Orders— one  or  two  before 
the  Lords  of  Appeal.  But  no  allufion  has  been  yet 
made  to  any  known  Act  of  French  revocation*  This 
fubject  has  given  rile  to  a  great  deal  of  polidcal  con- 
troverly  between  the  refpeftive  Government^.  Upon 
the  8th  May,  i8 1 1,  Mx.RuJfel  declares,  "  That  no  (hip 
^*  captured  fmce  the  1  ft  November y  had  either  been  re-  A{ip«idb  V. 
*•  leafed  or  brought  to  trial.*'  Now,  I  afk,  if  there  had 
been  any  admitted  exifting  revocation,  how  could  this 
poflibly  have  happened  ?  Its  exiftence  mufl:  have  been 
known  to  allPerfons  concerned  either  in  enforcing  it,  or 
claiming  the  benefit  of  it.  How  could  the  Orleans 
Packet  have  been  feized  exprefsly  under  thefe  De* 
crees,  as  Mr.  Rujel  aflerts,  in  December  1810,  by  the  Appeadh^ 
Director  of  the  Cuftoms  at  Bourdeauxj  if  thefe  De- 
crees had  been  notorioufly  repealed  from  the  ift  No* 
'uember.  What  muft  have  been  the  conduct  df  the 
American  Mafter  under  fuch  an  injury  ?— An  inftanf  * 

demand  of  reftitution  with  cofts  and  damaged  from 
the  Tribunals.  Could  the  Tribunals  have  refifted 
fuch  a  demand  ?  She  had  actually  come  into  iheFrencb 
Ports  upon  the  faith  of  that  Letter,  which  the  Super- 
cargo had  read  at  Gibraltar.  I  a(k  what  muft  be  the 
condud  of  this  Court,  if  months  after  the  repeal  of  the 
Orders  in  Council,  the  Comptroller  of  the  Cuftoms 
at  Liverpool,  or  any  other  great  Port  in  this  King- 
dom^  were  to  feize  a  veflel  under  thofe  Orders  ?  Could 
s  grofler  calumny  be  fuggefted  than  that  this  Court 
\^uld  not  order  inftant  reftitudon,  with  as  heavy 
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coftis  and  damages  as  It  dould  inflict  upon  the  Seizor  f 
Could  fuch  ah  injury  have  remained  unredreffed  for 
a  week,  if  it  could  by  any  poffibility  have  been  com- 
mitted ?  What  advice  would  the  Seizor  have  received 
from  the  Law  Officers  of  the  Crown,  but  to  get  out 
of  fuch  a  fcrape  as  faft  as  he  could,  Velprece  vel  pre* 
tio  f  What  advice  would  the  American  Claimant  have 
recaved  from  anyPractifer  in  this  Court  to  whom  he 
might  have  applied? — "Why,  to  demand  cofts  and 
danlages,  and  not  to  take  back  his  fhip  without  fuch 
compenfation.  That  any  remonftrance  to  (Government 
Ihould  have  been  requifite,  any  application  depending 
there  for  a  confiderable  time,  and  the  property  feftored 
inore  than  a  month  afterwards  on  bond  to  ftatid  adjudi- 
cation, on  a  fubject  which  Mr,/?«^/ juftly  defcribes  ia 
terms  to  be  ''  an  afl:  oftenfibly  proving  the  continued 
**  operation  of  the  Decrees,"  and  that  bond  not  given 
up  till  the  month  of  July  1 8 1 1 ,  by  an  aft  of  the  State 
exercifing  Its  prerogative,  and  not  by  any  aft  of  the 
Tribunals  executing  a  known  Law,  are  a  feries  of  fadis 
which  prove  decifively  two  things — one,  that  the  Due 
de  Cadore*s  letter  was  not  in  itfelf  a  revocation  of  the 
French  Decrees  ;  and,  fecondly,  that  no  other  revoca* 
tion  was  publickly  known. 

In  the  month  of  March  1812,  the  French  Govern- 
ment publifhed  an  official  report  of  the  Minifter  of 
Foreign  Relations  The  Due  de  Bajfano  as  he  is  (lyled, 
announcing  the  adiual  exiftence  and  the  continued 
fuccefsfiil  operation  of  thefe  Decrees  for  the  lad  fif- 
teen months:  and  as  far  as  can  be  inferred  from 
mere  filence  refpefling  America^  an  unlimited  opera- 
tion, for  there  is  not  the  flighteft  recognition  of  the 
American  exemption,  and  the  terms  are  as  broad  and 
as  comprehenfive  as  could  have  been  employed  if  no 
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tixch  exemption  Jis^d  ever  exifted.  Jt  was  peculiarly 
aeceiTary  to  have  adverted  to  fuch  an  epcemption^ 
under  the  doubts  that  notorioufly  prevailed  refpeding 
ity  and  the  more  particularly  as  America  had  now 
become  th^  moft  confiderable  Power,  and  according 
Ip  fome  of  the  arguments  offered  on  behalf  of  the 
CIaia)^^ts,  the  only  Power  to  which  fuch  a  Qecree 
pould  apply*  Under  this  extraordinary  filence,  ac- 
cpmpauied  with  the  known  h£lL  that  captures  coH'* 
tinued  to  be  inade,  that  none  were  proved  to  be  re^ 
ftored  iy  any  A£l  of  Lanv^  that  ^o  document  had 
been  produced^  though  repeatedly  required  by  Amt^ 
rka  in  aid  of  jvJtice,  the  Briiifi)  Government  iflued 
a  declaration  dated  21ft  April  ^812,  in  which  It  a& 
fumed  that  no  revocation  had  yet  taken  place^  but 
declared  that  It  would  permit  foreign  Claimants  ~o^ 
fhips  and  cargoes  to  give  evidence  that  thefe  Decrees 
bad  been  abfolutely  and  unconditionally  repealed  be^ 
fore  their  capture,  by  (bme  authentic  aft  of  the  French 
Government  pMickly  promulgated^  land  to  claim 
the'  reftitution  of  them  without  fiirthet  order  on  Its 
part.  By  this  declaradon  the  Government  devolved 
upon  the  Court  the  painful  office  *  of  afcertaining  tbd 
i^ft  of  a  repeal  fo  qualified,  amidft  all  the  obfcurity 
in  which  the  fluftuadng  praftice  in  the  conduft, 
and  the  .itudied  ambiguity  in  the  language,  of  the 
French  Government  might  choofe  to  involve  it*  The 
Court  which  had  before  required  that  tt  fhould  be  au« 
thentically  informed  of  the  repeal,  with  the  expeftatica 
that  fuch  intelligence  from  the  Brit\fb  Government 
Would  come  accompanied  with  a  revocation  of  Its 
own  correfpondent  Orders,  was  now  empowered  to 
receive  evidence  direftly  from  the  Claimants  without 
any  formal  tranfmiilion  through  the  hands  of  the 
Qoverument  Itfelf,    All  that  was  now  required  beings 
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that  the  information  fliould  be  conveyed  to  the  Conit 
in  fuch  a  form  as  Courts  of  Juftice  are  in  the 
habit  df  receiving  on  the  known  principles  of  legal 
evidence. 

This  declaration  was  followed  by  a  communicationt . 
made  by  the  American  Minifter  in  this  country,  to  the 
Government,  on  the  20th  May  laft,  of  an  inftrument 
which  he  defcribed  to  be  **  the  copy  of  a  Decree, 
purporting  to  be  pafTed  by  the  Emperor  of  the 
French  on  the  28  th  day  of  April  1 8 1 1 /'—declar- 
ing the  French  Decrees  to  be  non-avenues  from 
{he  ]fl  November  1810,  with  refpe&  to  Ameriean 
fliips. — As  it  is  important  to  look  at  the  meaning  of 
terms  employed  in  an  inftrument  which  daims  fuch  2 
chara&er,  I  am  not  afraid  of  the  cenfure  of  having 
viewed  them  with  an  hyper-critical  attention,  when  I 
hj  that  I  have  thought  it  necefTary  to  look  for  the 
interpretation  of  thefe  words,  which  are  not  either 
diplomatic  or  judicial  words,  in  Dictionaries  of  die 
b^  authority  of  that  country,  particuhrly  in  the 
DiiUmaire  de  UAcademie ;  and  I  there  find  tha( 
the  only  fenfe  attributed  to  avenir  is  arriver  par  acc^ 
dent.  So  that  according  to  this  explanation,  the 
word  avenue  if  applied  with  propriety  muft  mean 
not  having  accidentally  happened  from  the  firji  of 
November^  which  appears  to  be  fomewW  of  an 
extraordinary  mode  of  defcribing  a  pofitive  re* 
peal  by  an  A£t.  of  State  of  fomething^  that  was  ex* 
kting  before*  Upon  the  23d  Jtme  following  dik 
communication,  which  was  n^de  as  foon  as  the 
Britijb  Government  refumed  Its  functions  after  a 
calamitous  event  that  had  in  a  great  meafure  fufpended 
them,  It  declared  a  repeal  of  Its  Orders  to  take  place 
from  the  20th  May^  leaving  thofe  veilbls  which  had 
been  taken  before  to  the  general  operation  of  the  law, 
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ind  of  fuch  edicts  as  It  had  prevloufly  publiflied  in  con-       ^^ 
formity  to  it ;  but,  certainly  without  recognizing  in     and  othen. 
any  manner  the  authenticity  of  this  inftrument,  for   •— — 
the  Brifijh  declaration  fets  out  with  defcribing  it  as  an        i8u.  * 
in/irument  purporting  to  be  a  decree^    It  no  where  de- 
Icribes  it  as  a  decree,— the  "  injirumenty*  referendo  to 
the  firft  defcripdon  is  the  term  employed  throughout, 
and  though  His  Majefty  is  content  to  fufpend  the  full 
operation  of  the  Orders  in  Council  from  the  date  oir 
this  communication,  it  is  upon  no  waver  of  any  objec 
tions  to  it,l>ut  avowedly  upon  His  defire  to  re-eftablifh 
the  friendly  intercourfe  of  nations* 

This  inftrument  being  propounded  as  the  tiecree  of  Appendix  o, 
repeal  on  the  part  of  the  French  Government,  it  be- 
comes my  duty  to  examine  whether  this  is  a  decree 
latisfying  the  requifites  contained  in  the  Order  2 ill 
April.  It  has  been  made  a  queftion,  whether  it  is  not 
one  of  thofe  requilites  that  the  French  repeal  ihall  be 
ftibfequent  to  the  21ft  Aprils  as  has  been  ftrongly  con- 
tended by  Dr.  Adams  ;  whether  this  is  a  condition 
literally  binding  upon  the  Court ;  and  whether  by  Its 
powers  of  juft  interpretation,  looking  to  the  fpirit  of 
the  declaration,  or  by  any  of  Its  general  powers  inde- 
pendent of  the  declaration.  It  could  apply,  a  repeal 
which  fatisfied  all  other  requifites,  without  fatisfying 
this  requifke,  if  it  is  fo  to  be  confidered*  I  fhall  not 
enter  into  this  queftion,  becaufe  in  the  view  of  the 
Court,  a  dccifion  of  the  principal  point  can  be  olv 
tained  without  particularly  confidering  it.  The. 
other  requifites  are  free  from  all  queftion  either  of 
juftice  or  authority,  being,  in  truth,  no  other  than 
fuch  as  the  Court  would  have  prefcribed  to  Itfelf  if  no 
Order  whatever  had  prefcribed  them.  .  The  repeal 
viuft  be  authentic  or  it  is  a  nullity  \  it  muft  he  pub* 
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SN?*ift  licly  promulgated  or  it  has  no  legal  exiftence ;  it  nraft 
•fid  othert.  be  abfolute,  becaufe,  if  partial,  it  may  be  ftill  more 
•  ^^  flijurious  to  the  juft  rights  of  the  other  belligerent  than 
lilt,  '  the  general  prohibition.  It  never  can  be  admitted^ 
that  in  a  ,war  of  general  prohibitions  betweto  two  bel- 
ligerent States,  one  fhall  have  a  right  to  carve  out  Ifa 
ovm  exemptions,  for  Its. own  particular  convenience^ 
^d  call  upon  the  other  to  refped  them.  It  muft  be 
anconditional  for  a  fimilar  reafon ;  for  the  conditions 
knpofed  may  be  only  aggravations  of  the  original  wrong* 
A  repeal,  for  inftance,  on  condition  of  a  declaration  of 
war  would  be  more  mifchievous  than  the  mere  general 
prohibition  of  commerce.  Thefe  are  requifites  ftot 
founded  in  fleeting  policy,  or  in  occafional  interefts^ 
but  ill  univerfal  and  immutable  juftice }  the  fame  to* 
day  as  yefterday ;  the  fame  at  Stockholm  as  at  London^ 
all  other  cii'cumftances  being  the  famev  And  with 
refpeft  to  the  power  of  the  Court  as  to  thefe  requifites^ 
it  is  an  idle  fubjed  of  difcuffion  in  a  cafe  where  both 
juftice  and  authority  unite  in  conferring  them« 

The  authenticity  of  the  inftrument  is  the  firft  point ; 
'  ibat,  indeed,  on  which  all  the  others  depend,  becaufe, 
if  not  authentic,  all  other  queftions  fall  to  the  ground. 
It  is  the  title  deed  under  which  the  parties  claim ;  they 
muft  prove  it  authentic ;  till  that  is  done  nothing  ia 
done;  if  its  authenticity  is  ^^r^i;^^/  nothing  can  be  done. 
Now,  in  the  firft  place,  what  is  meant  by  its 
being  authentic  ?  By  authentic  is  to  be  underftood 
in>ery  thing  that  is  reqwjite  to  give  authority.  It  implies 
kitetnal  good  faith  and  truth,  and  external  Intimacy. 
In  the  latter  fenfe  ir  muft  proceed  from  the  authority 
it  lays  claim  to.  It  muft  be  genuine,— not  fpurious,— as 
the  ad  of  that  authority ;  but  that  is  not  enough.  It 
muft  appear  to  poflefs  ibtemal  good  &itb  luotd  trut^  i 
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It  ituift  not  be  ftained  vith  evident  fidfishood  and  fid-        tim 
lacy ;  for  on  defe&s  of  that  kind  it  will  lofe  its  authen-     and  ocbem 


ticity*     ThoCs  on  whom  the  fraud  and  fiiilacy  are     ' 
intended  to  operate  have  a  right  to  repudiate  it  alto-     .   %i%. 
geth^y  as  of  no  authority  whatever. 

Whether  this  pa^r  is  authentic  in  the  firft  fenfe 
WL&  meaning  of  the  word^  as  an  a£t  of  the  French 
Government,  depends  much  i:^on  the  fi|d  that  it  has 
been  delivered  as  purporting  to  be  fach^  by  the  Ame^* 
rican  nUniJer.  The  ufual  mode  of  andienticating  the 
a&s  of  a  Government,  is  by  a  general  publicatioo 
ivowed,  or  at  leaft  npt  contradidled,  by  the  Govern* 
ment  vhofe  name  it  beait.  So  authenticated  it  provei 
kfelf.  This  document  has  not,  that  I  know  of,  ap# 
peaked  in  any  fbl^nn  and  public  enunciation,  xecog^ 
nizing  its  chara&er ;  it  has  not  appeared  in  any  official 
paper  of  the  Government  of  France ;  nor  in  any  cpiii- 
municadon  ro  any  other  Government  in  the  world, 
although  aknoft  every  other  Govemmw):  wa3  inite? 
refted  in  it  The  American  minifter  does  not  ft^  Appendix  o, 
froqi  whom  he  received  it,  nor  when  he  receiveil  \i  % 
omiffions  rather  to  be  lamented  in  a  cafe  wl^ere  dmm 
of  time  and  tiie  vehicles  of  communication  are  curci^m* 
fiaqces  of  fq  much  importance.  I  obferve^  that  ne^ 
tber  this  perfon  ftyled  Due  de  Bajfanoj,  nor  Mr.  JSarlow 
date  tjheir  veiificatio9  of  the  copy,  though  Mr.  Hanulr 
UHy  the  Briti/h  Under-Secretary  of  State,  dates  his 
yerification  on  tfae  3d  of  laft  month.  Now,  I  muft 
lay,  tiiat  if  this  Court  acc^s  it  as  a  genuine  inibru- 
Ment  under  Aicfa  circumftances,  it  is  very  much  upon 
the  reaped  due  to  the  opinion  of  Mr.  Ru^l,  though 
«hat  op&iion  is  expreHed  with  the  caution  that  accom- 
jNtties  it.  Afimung,  however,  that  it  is  to  be  f  eoeived 
«(» tbe  ad  of  the  French  Govemmenl^  it  remains  to  he 
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11^^       feat  how  far  otherwife  it  is  authenticated^  as  far  aa  its 
•ad  othen.      chara&er  of  truth  and  good  faith  is  concerned. 
Jul  30th  "^^^  ^^  matter  that  attraOis  notice  is  its  date.     It 

»?»»•  attributes  to  itfelf  to  have  been  executed  on  the. a 8th 
April  1 8 1 1 .  The  date  of  fuch  an  inftrument  is  of  the 
firft  importance  in  fupport  of  its  claim  to  veracity'  and 
good  £uth ;  deftroy  the  date  .of  an  inftrument,  (hew 
that  it  is  falfe^  widiout  its  wifehood  being  referable  to 
mere  error,  or  explained  fatisfadlorily  as  fuch,  and  y<>u 
faliify  the  infbument  in  toto.  It  is  a  falfification  of  a 
£ital  kind,  particularly  where  time  is  concerned*  It 
is  a  grofs  deception,  and  a  deception  which  can  have 
been  pra£tifed  only  for  purpofes  of  fraud ;  no  part  of 
an  inilrument  fo  difhonoured  can  claim  an  honefl  at- 
tention from  any  perfon  againft  whom  the  fraud  ia 
intended. 

Now,  that  this  inftrument  did  not  exift  at  the  time 
of  its  date,  or  for  twelve  months  after,  is  eftablifhed  to 
my  fatisfafHon,  by  a  demonftration  that  excludes  all 
doubt.  Becaufe,  if  it  had  been  then  executed,  nothing 
can  be  more  clear  than  that  it  muft  have  been  pro* 
duced ;  yet  where  is  the  perfon  who  ventures  to  aflert 
any  knowledge  of  it  before  the  20th  of  May  181  s. 
Every  motive  of  juft  and  honourable  policy  called  upon 
France  to  produce  it  without  hefitation.  It  was  due 
to  the  Americans  J  whofe  property  was  every  day  con* 
fifcated  in  England  and  fequeftered  in  France  on  the 
failure  of  its  produ&ion.  What  motive  of  juft  policy 
could  induce  any  referve  about  it  ?  America  was  to  be 
conciliated  by  its  produdion,  and  Great  Britain  was 
to  acquire  no  new  privilege  unlefs  (he  followed  the 
example.  The  Ruler  of  France  was  therefore  called 
upon  by  every  motive  that  could  influence  an  hon^ 
smd  an  honourable  mind  to  produce  it  if  it  exifted. 

If 
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If  it  had  been  known  to  the  American  minifter  at  Parts        Th* 
there  can  be  no  doubt  that  he  would  not  have  kept  it     .nd  ^h«. 


back  under  the  preffure  of  fo  much  public  duty  and    ■ 
fo  much  forcible  application.     Equally  clear  is  it  that     ^ilZ  * 
it  was  totally  unknown  to  the  American  Government ; 
for  never  till  this  time  has  it  been  in  the  remoteft  hian« 
ner  alluded  to  in  the  warm  intercourfe  of  controverfy 
that  has  taken  place  between  the  two  countries.  Where 
is  the  proof  that  at  this  moment  it  is  known  to  .  th^ 
American  Government  ?     It  appears  moft  clearly,  that 
the  long  correfpondence  between  that  Government 
and  the  Britijb  reprefentative  yix.ForJiery  confifted 
very  much  in  demands  for  the  produ&ion  of .  feme 
fuch  inftrument  on  the  one  fide,   and  of  reafons 
ailigned  for  not  producing  it  on  the  other ;  but  fuch 
reafons  as  no  where  indicate  that  the  American  Go- 
vernment Were  ever  in  the  polTeflion  or  knowledge  of 
aiKy  fuch  inftrument.     In  all  probability   it  is  now 
upon  its  tranf-atlantic  paflage.    Nor  is  it  l^s  clear 
that  it  was  totally  unknown  to  the  tribunals  of  France^ 
for,  independent  of  the  affirmative  evidence  of  Mr.  Ruf* 
fel  that  no  fuch  o^der  had  reached  him  in  May  i8 1 1^ 
there  can  be  no  doubt  that  if  it  had,  it  mud  have 
difclofed  itfelf  in  the  difcuilions  and  dedfions  of  thofe 
tribunals.    It  has  been  faid  by  Dr.  Arnold^  that  it  is 
enojugh  if  the  order  is  known  to  the  Courts.     Moft 
certainly  not;  becaufe  it  is  equally  neceifary  to  be  known 
to  all  who  are  entitled  to  the  benefit  of  it.    Orders  are 
fometimes  publifhed  in  the  form  of  inftrudions  to  thii 
Court,  but  then  they  are  acceifible  to  all ;  to  cap« 
tors,  to   claimants,  and  to  every  perfon  they  em* 
ploy  Y  as  notorious  to  fuch  perfons  as  to  the  Court 
Itfelf;   equally  fo   to  the    public  at  large/     Is  it 
^  matt^  of  any  difficulty  for  any  man  tq  pofleif 

himfelf 
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sl^i        '^  '^^^*  ^^  ^^^  **  '^^  ^^'  ^^  4i!?^rr^  that  purporU  i$ 
moA  otbcfB.    have  been  pajfed  on  f tub  a  day* 
'~r\    T^       Taking  ail  this  evidence  (and  much  more  might  be 
i^a.        adduced  J  as  refulcing  from  the  condud  of  the  French 

Govenunent  viewed  in  every  poflible  dire£Uoii ;  from  I 

that  of  the  American  Government  and  Its  rqjrefenta- 
tives ;  from  that  of  the  French  Tribunals  ;  —  in 
Ihorc,  from  that  of  every  moral  agent  whofe  condud 
coutd  be  at  all  conneded  with  this  paper ;  it  refults 
that  this  paper  neva:  appeared  till  above  twelve  months 
after  it  bears  date,  and  that  it  did  not  appear,  becaufe 
in  truth  it  did  not  phyfically  exifl.  But  fuppofe  for  a 
moment  that  it  was  really  executed  at  the  time  it  bears 
date,  would  that  give  it  a  legal  exiilence  till  it  was 
adually  promulged?  Certainly  not;  in  all  reafon 
and  in  all  pradice  fuch  an  inftrument  operates  only 
from  the  date  of  its  promulgation.  If  accident  has  - 
delayed  for  a  great  length  of  time  the  publication,  it 
ought  to  be  re-ezecuted,  and  with  a  reference  to  the 
real  time  of  its  promulgation^  or  it  fhould  be  ifTued 
with  an  ezplanadon  of  the  caufes  that  have  deferred  it, 
.  and  point^ig  to  the  time  of  its  real  operation.  But  if 
it  be  fent  into  the  world  with  its  antiquated  date, 
daiuUng  the  authority  of  that  date,  and  of  that  date 
only,  it  has  either  that  authority  or  it  has  none. 
That  authority  it  cannot  have,  and  it  is  juft  as  de* 
fkient  in  point  of  honeft  claim  as  if  the  es^ecution  had 
taken  place  in  the  fiauduletit  mode  of  an  wtedated 
Inftrument.  In  either  way  I  fhould  depart  from  the 
fobriety  of  judicial  language  if  I  defcribed  it  in  the 
terms  that  in  my  appreheafion  belong  to  it.  It  is  one 
other  inftance  of  the  exorbitant  demand  which  that 
perfon  is  in  the  habit  of  making  upon  the  credulity  of 
id.    It  is  fuffident  to  obferye  that,  in  my  judgv 
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ment,  its  authority  is  fully  difproved  ;  that  it  comes 
into  the  world  with  fuch  indifputable  charafters  of 
falfehood  as  utterly  deftroy  its  operative  credit.  I  have 
no  doubt  that  the  true  conclufion  arifing  from  the 
courfe  of  h&s  is,  that  this  paper  owes  its  birth  to  the 
Britijh  declaration  of  the  21ft  April  1812;  that  it  is  a  , 
later  produdion  of  this  fame  year,  and  that  it  claims 
an  earlier  origin  only  for  fuch  purpofes  as  it  is  the  duty 
of  all  courts  of  juftice  to  defeat. 

If  this  conclufion  be  juft,  it  follows  that  all  attempts 
to  prove  the  operation  of  fuch  a  document  muft  fail^ 
becaufe  it  is  impoflible  to  prove  the  operation  of  ^ 
document  which  did  not  exift.  If  you  even  proved 
in  fome  inftances  a  courfe  of  pra£kice  fimilar  to  that 
which  the  document  holds  out,  it  would  by  no  means 
eftablifli  the  exiftence  of  fuch  ^  a  document,  becaufe 
fuch  a  pra&ice  might  take  place  independently  of  any 
fuch  document.  It  likewife  appears  to  follow  that  the 
Cqurt  cannot  make  the  order  prayed  for  further  proofs 
becaufe  if  it  is  once  eftabliflied  that  the  docummt  is 
bom  with  fuch  a  ftain  of  corruption  in  its  very  eiTence 
and  conftitution,  it  is  out  of  the  reach  of  any  purify^ 
ing  means  that  can  be  applied^  to  it ;  and  leaft  of  all 
of  fuch  as  are  to  be  applied  by  thofe  to  whom  it  owes 
that  vitious  eflence  and  conftitution.  They  who  fabri- 
cate fuch  an  inftrument  will  fabricate  the  means  of 
fupporting  it,  and  this  Court  does  not,  where  impo« 
iition  is  intended  upon  Itfelf,  refort  for  proofs  of  good 

faith  to  the  officina  fraudis  which  attempted  the  im* 
pofition. 

In  the  next  place  what  are  the  auxiliary  proofs  that    Ai^ea^  o. 

are  now  oflFered  as  to  matter  of  fad  ?     There  are  two 

letters  which  do  not  at  all  refer  to  this  paper,  being 

both  prior  in  date ;  one  of  them,  the  letter  to  the 

Confdil  des  Frifes  fufpenfive  upon  the  future  fad  of  ^ 
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die  Atnericam  caufing  their  rights  jcq  be  xefpiefled  by 
England  \  letters  which  though  publiihed  wd  i^own 
months  ago  have  i^svex  been  brought  foirward  la  any 
of  tbe  caies  that  have  becsi  before  tbe  Court,  as  found- 
ing any  tide  to  i^eftkutioa  ;   aiid  wjuch  coiupletely 
fitlfify  the  letter  of  the  Due  de  Cadore^  becaufe  inftead 
of  ei^iniBg  the  French  cruizers  noft  tp  moleft  Amfin* 
epM,  (hips  and  veflek,  they  e}q>reialy  provide  for  tb^ 
cafe  of  their  detention  fubfequent  to  the  f  iril  -pf  i^ 
«^m^,  the  day  on  which  they  profefs  to  revoke .; — 
letters  ARrhich  are  completely  difproved  'by  the  letter  of 
yLz.Rugil^  ci  May  18 Ji,  in  ^i^cb  i^  declares  that 
^  no  American  ifaip  taken  fince  ift  Nav.  bsKl  at  that 
^  lime  either  been  rekafed  or  broi^bt  to  toaf 

There  have  been  cafes  offered,  in  a  p^per  4efcribed 
to  come  from  the  American  minifter  at  Paris  ;  aodit 
is  ther^ore  neceflary  for  me  to  advert  a  little  to  the 
eridenee  tefulting  from  that  paper,  and  particukrly 
with  refped  to  the  cafes  referred  to  in  them.  They 
are  introduced  by  an  aiSidavit,  for  which  the.  Court  is 
indebted  to  the  condefcenfion  of  Mr.  Ruffet.  He  ftates 
^  in  tbe  affidavit,  upon  which  I  (hould,  from  modves  of 
re(pe£t,  be  veryxaudous  of  dropping  any  particular 
ebfervation  that  does  not  neceflfarily  arife,  *'  that  duni^ 
**  the  dme  of  his  residence  in  France  he  verily  believes 
"  that  no  American  veffel  or  cargo  was  condemaedJ*  I 
will  firft  obferve,  that  in  this  aiHdavic  no  nodce  is  taken 
whatever  of  this  revocation,  dated  ^ri/  181 1,  no  addi- 
donal  verification  is  thrown  in,  though,  I  prefume,  k 
could  be  no  fecret  what  were  the  doubts  that  had  been 
expreffed  with  refpeft  to  the  authenticity  of  that  paper 
in  the  courfe  of  the  difcuflions  which  had  here  taken 
Api^cndix  u.    place  {a).  I  have  likewife  to  obferve,  that  in  the  lettersof 


1^ 


[a)  This  affidavit  was  brought  ib  after  the  principal  argmneBt. 

Mr, 
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Mr.  Barhw^vtbidrcame  downiq  late  as  adMar^b  1 8 1 2#  ^     Th» 
tb^e  is  the  feme  prudent  fil^ce  dbferved  with  refpe£t     ud'^chL. 
to  the  exiftence  of  this  docutn^t  j  no  reference  to  it  --— — — 
^hat^ver  being  made  in  any  form  of  words  that  I  can      '%i^ 
find  in  thefe  letters*    Mr.  Rupl  ibtes,  that  ^^  during 
^  the  time  of  hid  refidenoe  in  France  he  verily  believer 
**  that  no  American  veflel  or  cargo  was.  condeosned 
^  for  a  violation  of  the  Berlin  or  Milan  deccees  which 
^  had  been  captured  after  the  i^Nov.  1810;  and 
^  \\e  believes  that  fuch  a   condemnation  could,  not 
^^  ba^  taken  place  without  inforfnation  thei^eof  haviqg 
^'  ireached  him.''    Hene,  therefore,  is  no  declaration 
of  a  &€i;,  but  a  declaration  of  an  opinion  or  "belief^ 
and  an  opinion  or  belief  founded  upon  another  belief, 
that  if 'fuch  condemnations  had  taken  place,  they  muft 
have  travelled. to  the  knowledge  of  Mr.  Rt^el.    Now, 
I  afk^  if  the  fa£t  had  been,  clear  and  certain  that  a 
repeal  had  pafied,  whether  it  is  poffible  that  this  would 
have  been  the  form  -of  words  in  which  lAr.RuJpd 
would  have  exprefled  himfelf.     Suppofing  the  fa£t  to 
be,  that  a  repeal  had  pafled  in  this  country  of  the 
Orders  in  Council,  could  it  have  been  a  matter  of 
doubt  ?  'Would  it  have  been  meirely  a  fub)e&  of  belief? 
would  it  not  have  been  a  fact  to  be  aicertained  without 
trouble, with  the  moft  abfolute  and  moft  complete  noto* 
riety  ?   If  fuch  an  Order  had  been  iffued  to  this  Court, 
and  it  had  been  required  from  Mr.  Rufel^  on  the  part 
of  his  own  Govefrnment,  or  on  the  part  of  any  of  Its 
dtfzens  wiiofe  interefts  were  confided  to  his  care,  to 
afcertain  the  fact  that  fuch  an  inftrument  had  been  iffued 
to  the  Court,  could  it  have  been  a  bufmefs  of  an  hour's 
labour  to  have  procured  a  copy  of  that  document,  to 
have  had  it  eftablrfhed  in  the  moft  authentic  manner, 
and  to  have  communicated  it,  not  in  the  form  of  a 
reafoning  belief  foizuded  upon  -a  belief,  but  in  the  form 
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Tb«         of  a  dired  and  authenticated  aflertion  of  the  fad.   Tbr 
sod  ochm.      very  form  in  which  Mr,  Rujfel  has  dcpofed  to  the  &ct 
■  16^  I  think,  the  ftrongeft  proof  that  it  is  not  a  fact 

i8».  '  upon  which  a  very  coniiderable  degree  of  doubt  is  not- 
reafonably  to  be  felt.  Mr.  Rujfel  Ibttes,  ''that  fevera^ 
*^  cafes  have  come  to  his  knowledge,  in  which  reditu-' 
^  tions  have  been  decreed  to  the  claimants,  although  the 
^  vefTels  would  have  been  liable  to  condemnation  under 
^'  the  Berlin  and  Milan  Decrees/'  but  without  ftating 
any  particular  cafes.  Here  are  no  copies  of  the  decrees 
of  the  Courts  before  whom  thofe  cafes  were  brought, 
nor  indeed  any  aflertion  that  the  reftitutions  were 
made  by  the  authority  of  the  Courts — that  they  were 
not  made  by  the  authority  of  the  State  Itfelf.  This 
is  the  whole  of  the  informadon  that  Mr.  Rujffel^  upon 
his  owa  knowledge  and  from  tps  own  belief,  conveys 
to  the  Court. 

With  refpect  to  what  has  paiTed  (ince  the  month 
of  September^  when  Mr.  Barlow  fucceeded  him  in  the 
miffion,  he  fays,  ''  that  he  has  been  informed  by  the 
''  American  minifter  refident  at  Paris^  that  there  has 
^'  not  been  an  inftance  of  the  application  of  the  Berlin 
•'  and  Milan  Decrees  to  an  American  veffel  or  cargo 
**  fince  the  month  of  September ;  that  many  veffels 
<«  and  cargoes  had  been  reftored  to  the  lawful  owners 
*'  thereof,  which  would  have  violated  thofe  decrees 
^'  had  they  been  in  force ;  that  he  has  no  doubt  but 
*'  more  fpecific  information  as  to  cafes  reftored  in  the 
*'  French  Courts  of  Prize,  might  be  procured  from  the 
•'  records  of  the  faid  proceedings  j"  On  which  affertion 
undoubtedly  the  queftion  arifes,  why  fuch  information 
has  not  been  procured  ?  becaufe  it  being  perfectly  well 
known  that  it  has  been  a  quedion  long  depending, 
whether  this  was  a  law  promulgated  to  the  CourtSt 
and  which  the  Courts  were  bound  to  carry  into  exe« 

cudon^ 
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cutioo*    it  certainly  was    the  natural  duty  of  the        The 
claimants  to  have^provided  themfelves  with  the  moft     ud  ^o'th^n. 
indubitable  proofs,    fhewing  thefe  rellitutions   had  ' 
taken  place.     This  affertion  of  Mr.  Rujfel  deftroys  the        igia!  * 
fuppofition  of  Doctor  Lujhingioriy  that  no  more  au* 
thentic  proofs  could  be  obtained,  becaufe  it  is  admit- 
ted by  Mr.  Ruffil  in  this  affertion^  that  there  is  no 
doubt  whatever  that,  if  further  time  were  allowed, 
more  fpteific  proof  of  the  proceedings  of  the  Courts 
might  hs^ve  been  produced* 

I  come  now  to  confider  the  particular  cafes  men- 
tioned in  t^e  letters,  becaufe,  giving  to  the  general 
averment  of  Mr.  Barlow  all  the  refped  due  to  the 
aflertions  of  an  accredited  minifter  upon  fuch  a  fubjeft^ 
refiding  at  another  Court,  it  lUll  remains  my  duty  to 
confider  what  are  the  fpecial  cafes  he  has  produced 
in  fupport  of  them,,  inafmuch  as  thofe  cafes,  may  tend 
to  (hew  upon  what  grounds  this  general  averment  has 
been  conilrufted*  2U[id  how  far  the  ftatement  it  con- 
tains has  been  accurately  extraded  from  fuch  pre^^ 
mifes.    In  the  letter  bearmg  date  29  January  of  the 
prefent  year,   he   mentions  this  cafe :    "  The   Ihip 
**  Acajlusy  Captain  Cottle^   from  Norfolk,  bound  to 
*'   Tmningerii  with  tobacco,  had  been  boarded  by  an 
**  Englijh  frigate,  and  was  taken  by  a  French  privateer 
*^  and  brought  into  Fecamp  for  the  fact  of  having  been 
^*  £0  boarded.**     Evidently,  therefore,  in  the  opinion 
at  leaft  of  the  French  privateer,  which  had  received 
,  no  revocatory  orders,  the  Milan  Decree  was  at  this 
time  in  actual  operation,  for  the  capture  was  made 
upon  the  exprefs  ground  of  a  contravention  of  the 
Milan  order.     **  On  the  ad  January ^^  he  fays,  ^'  I 
•*  flated  the  facts.**   To  whom  ? — ^not  to  the  tribunals 
at  Paris  i   not  to  the  tribunals  in  that  diftrict  into 
which  the  (hip  was  brought  ^  nor  does  it  appear  thait 
VOL.  I.   *  E  E  the 
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Hie  the  claimants  applied  to  thofe  tribunals ;  but  **  m  i 
md'^rri  "  few  days  afterwards  the  (hip  and  cargo  were  ordered 
I  -  •*  by  the  Emperor  to  be  reftored  to  the  owners,  upon 
jufy^aah.  „  condition  ;*'— upon  what  condition  ?— "  that  Ihe  had 
*^  not  violated  the  French  navigation  laws/*  Now, 
upon  what  pretence  could  the  French  navigation  laws 
poffibly  be  applied  to  this  Ihip  ? — a  (hip  bound  from 
Norfolk  in  America  to  Tonnsngeny  no  part  of  the  French 
dominions.  The  navigation  laws  of  a  country  are  con- 
fined to  a  trade  to  or  from  that  country.  Our  navi- 
gation laws,  for  ihftaxice,  imdoubtedly  have  aright  to 
|)refcribe  rules  to  be  obferved  by  foreigners  trading  to 
or  from  this  country ;  but  do  they  pretend  in  any 
manner  to  intermeddle  with  the  navigation  of  foreign 
States,  as  between  themfelves  ?  In  what  way  could 
the  French  navigation  laws  apply  to  luch  a  cafe  as  this  ? 
Belligerent  Orders  might,  but  navigation  laws  could 
not  at  all.  To  whom,  however,  are  thefe  navigation 
laws  referred  ? — They  are  referred  to  the  Council  of 
Prizes.  The  Council  determine  that  no  fuch  violation 
had  taken  place,  as  certainly  no  fuch  violation  could 
poffibly  have  taken  place  ;  and  then  fhe  is  delivered, — 
but  delivered  by  ihe  Emperor. 

The  next  cafe  to  which  this  gendeman  refers  in  his 
fubfequent  letter,  is  that  of  the  fchooner  Fly ;  and  it 
is  this :  "  She  was  of  and  from  New  Tork^  loaded  with 
cotton,  fugar,  and  coffee,  bound  to  St.  Peterjburgh^ 
and  taken  by  an  Englijh  cruizer,  and  carried  into 
Cowes\  thence  releafed."  Does  flie  go  to  Pe- 
ferjburghy  the  place  of  her  deftination?  No,  fhe 
goes  into  Havre.  Why  then  here  is  a  fraudulent 
cafe  of  a  Ihip  bound  oftenfibly  to  Peterjburgb^  but 
bound  really  to  France  \  Ihe  was  releafed  at  Cowes^ 
and  then  purfued  her  fraudulent  voyage  into  the 
French  port  to  which  Ihe  was  deftined.    ^^  She  de- 
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*^  clared  the  facts  as  above  related/'  which  (he  might  '      The 


Smpb 


undoubtedly  do  with  perfect  fafety,  having  contrived     and  oth^n. 

and  effected  a  fraud  for  the  fupply  of  France ;  and  " ' 

ihe  was  reloaded  with  French  goods,  and  departed  ^^\%\%.  * 
without  moleftation.  Such  a  cafe  as  this  I  do  no( 
coniider  as  of  any  authority,  where  fuch  a  fraud  had 
been  practifed  by  a  veffel  in  favour  of  French icom- 
merce,  for  the  fupply  of  French  necefSties,  and  a^ 
fbtp,  as  I  likewife  obferve,  under  French  licence* 

The  next  is  the  cafe  of  "  the  fhipPhabeyfromBofion 
to  Civita  Veccbia,  laden  with  colonial  produce,  which 
had  been  boarded,  arrived,  entered,  fold,  and  now 
re-loading  for  departure."  This  is  another  licence 
cafe — a  cafe  peculiarly  favoured  and  diftinguifiied, 
becauTe,  undoubtedly,  when  a  Licence  is  granted  to 
import  goods  into  France^  I  cannot  conceive  that  any 
cafe  can  occur  in  which  the  Berlin  and  Milan  Decreet 
can  be  applied  to  fliips  fo  privileged,  and  conforming 
(as  far  as  their  own  voluntary  conduft  was  concerned) 
to  the  terms  of  the  licence.  An  exemption  from  the 
Berlin  and  Milan  Decrees  muft  indifputably  be  con- 
iida*ed  to  be  granted  on  account  of  any  involuntary 
a£t8  to  which  the  fhip  had  been  fubjeded  in  the 
voyage.  She  had  been  boarded  by  an  Englijh  cruiser 
while  filing  with  a  French  licence,  and  for  the  purpofe 
of  the  fupply  erf  the  markets  of  I^ ranee. 

The  cafe  of  "  the  fhip  Recovery  of  Bofton^  boarded, 
arrived,  and  entered,  as  above  at  the  fame  place, 
now  felling  her  cargo/*  is  another  of  thefe  li- 
cence cafes  which  was  freighted  at  the  fame  place.— 
Out  of  thefe  feven  cafes  here  are  two  others,  which 
are  by  decrees  of  the  Emperor y  not  by  decrees  of  the 
courts )  and  one  other  cafe,  which  is  the  cafe  of  ^^  the 

E  E  2  ^  "  Brig 
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'Hie         '<  Brig  Ann  Maria,  bound  to  a  port  in  France^  put 
and  othen.     '^  into  Falmoutb,  then  came  to  Morlaixj  entered,  fold. 


— ""~~"  '*  bought^  reloaded,  and  departed  as  above.*'  There  is 
iSii.  '  no  proof  whatever  that  the  h6t  of  her  touching  at 
Falmouth  was  at  all  known,  or  that  flie  had  declared 
his  fad,  nor  is  any  explanation  given  upon  what  au- 
thority (he  had  beei  reftored,  whether  by  an  a&  of 
the  State,  or  by  an  aft  of  the  Tribunals. 

Of  thefe  feven  cafes  then  which  are  fpedally -re- 
ferred to,  three  are  cafes  of  veiTels  under  licence,  m 
which  an  a&ual  and  fpecial  prote£tion  had  been  given, 
two  are  reftored,  not  by  judgments  of  the  Tribunals 
afting  upon  the  known  law,  but  by  the  a&  of 
the  perfon  exerciiing  the  fovereign  powers  of  the  State 
.  in  a  way  that  fuited  his  policy  or  his  fancy  in  the 
particular  cafe :  and  in  one  of  the  other  two  it  does  not 
at  all  appear  that  the  fa£t  was  known  that  the  (hip  had 
violated  the  French  Decrees  by  vifiting  znEngliJb  port. 
So  that  one  only  remains,  and  what  the  real  circutn- 
ftances  of  that  cafe  were  it  is  quite  impoflible  for  the 
captors  to  inveftigate — they  may  be  fuch,  as  if  known 
would  prevent  the  cafe  from  being  of  any  authority 
whatever.  This  I  fee,  that  the  cafe  is  without 
dace — that  the  fliip  was  originally  deftined  to  a  French 
port — that  fhe  had  only  been  vifited  by  tl  Britijb 
^  cruizer,  and  had  not  been  feized  by  any  Fr^nck  cap- 
tor on  her  arrival. 

To  the  obferyatior)  I  h^ve  already  made  on  the 
prance,  as  infufGdent  to  fuppor^  this  documept  even 
if  proved,  }  will  only  add,  diat  if  there  were  a  prac- 
tice founded  upon  any  fuch  decree,  it  muft  have  beeii 
a  practice  uniformly,  univerfally,  and  notorioufly  pro- 
ceeding  upon  all  fuch  cafes  fince  the  i  ft  November^ 
1809.  There  muft  be  a  numerous  and  an  uninter- 
rupted 
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nipted  feries,  'accompanied  (unlefs  there  has  been        the 
grofs  negligence  on  the  part  of  the  Claimants)  with     and  othm. 
regular  proofs  now  ready  to  be  produced.     This  ' 

would  'have  been  legal  evidence  well  entitled  to  the  tSxa. 
attention  of  the  Court,  in  proof  of  the  non-execution 
of  the  Berlin  and  Milan  Decrees,  in  confequence  of  an 
authentic  revocatbn  publickly  promulged.  I  do  not 
entirely  accede  to  the  pofition  of  Mr.  Rujel  that  the 
non-exiftence  of  the  decree  can  only  be  proved  by  tbepro^ 
mulgation  of  the  repeal^  and  by  the  non*execution  of  the  de* 
cree^  becaufe  the  mere  non*execution  may  prove  nothing  Appendix  t. 
but  the  prefent  fufpenfion  of  the  decree  pretended  to 
be  repealed.  The  property  may  remain  in  a  ftate  of 
detention  within  the  grafp  of  the  decrees,  whenever  i( 
is  thought  fit  to  call  them  into  action.  It  is  not  the 
mere  prefent  non-execution  of  the  rule,  but  an  execu- 
tion of  a  contrary  rule  introduced  by  the  repeal,  that  is 
(he  proper  evidence.  Shew  an  authentic  and  public 
repeal,  fhew  that  repeal  followed  up,  not  by  a  mere 
ceiTation,  but  by  immediate  liberation  under  fentence 
of  the  Courts,  and  a  judgement  of  cofts  againft  thofe 
who  prefume  to  infringe  it.  That  is  the  proper  evi. 
dence  in  which  the  other  belligerent  may  be  expe&ed 
to  acquiefce — but  it  is  evidence  of  a  very  different  na. 
lure  indeed  from  that  which  is  fumifhed  by  the  repre- 
fentation  given  in  one  of  the  letters  alluded  to,  that  ApptnJUvSi 
^'  in  die  month  of  May  1 8 1 1 ,  not  one  veflel  captured 
**'  fince  the  I  ft  of  November  had  been  dther  releafed  or 
*'  brought  to  trial." 

It  is  hardly  worth  while  to  advert  to  three  affidavits 
offered  to  the  Court,  by  which  it  appears  that  three 
American  veffels  bound  to  Brififh  ports,  had  been  exa- 
mined by  French  privateers  and  fuffered  to  proceed.  I 
do  not  find  that  any  reference  was  made  to  the  repeal 
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Tb*        of  the  Berlin  and  Milan  Decrees,  as  the  motives  for' 

Snifb  ' 

•n4  otben.     flsch  releafes.     They  might  be  for  reafoos  of  pmatt 


-"""^'■^  conTenience, '  fuch  as  often  occur  in  the  cafes  of  Bri* 
iSxa.  tijh  (hips  which  are  releafed.  by  the  enemy,  when  tha 
cruizer  is  already  encumbered  with  as  many  prizes  as 
ihe  can  difpofe  of.  -  Or  they  might  be  in  confequence 
of  i^ecial  orders  for  fpecial  purpofes— for  the  public 
fervice  of  France^  or  for  the  pufpofe  of  giving  a  colour 
now  and  then  to  fuch  fui;geflions  as  are  now  offered  to 
the  Court.  To  be  fure  if  thefe  cafes  are  to  be  taken  as 
they  are  defcribed,  they  prove  too  much :  they  prove 
not  only  that  the  French  have  repealed  thdr  own  Berlin 
and  Milan  Decrees,  but  that  they  have  renounced  tbetr 
own  moft  undeniable  right  under  the  general  Law  of 
Nations ;  namely,  of  feizing  conu*aband  of  war  going 
to  an  oiemy's  port,  for  two  out  of  thefe  three  cafes,  are 
caies  of  naval  floras  coming  to  this  country. 

If  it  be  aiked  whether  in  the  evidence  adduced 
feveral  reftitudons  do  not  appear  to  have  been  made  of 
American  fliips  confifcable  under  the  Berlin  and  Milan 
Decrees ;  I  anfwer  without  referve,  that  I  believe 
there  may  have  been  fuch  inftances.  It  would 
be  indecent  to  deny  what  thefe  gentlemen  have 
averred  in  general  terms,  though  their  fpedfic 
inftances  are  very  unfatis£a.£kory.  But,  I  anfwer 
further,  that  thefe  reftitutions  have  been  a£bs  of 
State  proceeding  on  modves  of  policy,  or  humour 
in  the  pardcular  inftances — not  judgements  of  tri« 
bunals  ading  nipon  a  known  law,  at  the  ioltance  of 
parties  who  claim  the  benefit  of  it.  It  was  ikid  on 
behalf  of  the  claimants,  that  we  have  no  r^ht  to 
di&ate  to  Fffmce  modes  of  reftitutioa  j  I  anfwer  that 
we  undoubtedly  poffefs  fuch  a  riglu:,  becaufe  dieljiw 
of  Nations  authorizes  us  to  maiK  a  donaod  of  tdiat  JdadL 

The 
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The  Law  ofNations  obUges  every  maritime  country  to       ^ 
have  tribunals  of  this  j[pecies>  from  which  injured  par*      «ui  otktn. 
ties  have  a  right  to  demand  redrefs,  not  exgr^tid  or  as  ^ 

matter  of  court  fiivour,  but  ex  dibitojuftHia.  And  it  x8za. 
is  n9  anfwer  when  we  call  for  a  law^  to  (hew  us  a  par* 
ticular  aft  of  State  that  has  done  the  lame  thing.  If 
they  proceeded  upon  the  law,  (hew  the  law  in  the  ufual 
manner  by  the  produdion  of  the  edift  it(elf,  by  recorded 
applications  of  it  in  a  legal  form,  and  by  the  teftimony  of 
eminent  profeflbrs  of  the  law.  If  you  can  (hew  no  fudi 
thing,  ibleaves  the  matter  q>en  to  the  condufion  which 
has  a  good  deal  of  other  collateral  authentic  biftory 
to  fupport  it,  namely,  that  the  French  Ruler  referved 
this  fub  je£i:  entirely  to  his  own  fovereign  will  and  plea* 
fure ;  that  he  granted  reftitutions  and  refiifed  reditu* 
tions  very  much  at  his  own  fpecial  difcretion,  with  little 
interference  on  the  part  of  the  tribunals.  I  think 
ftrong  traces  of  this  are  to  be  found  in  the  cor- 
refppndence  of  Mr.  Rufel ;  fometimes  the  *^  Emperor 
refufes  to  permit  any  American  cafes  to  be  reported  to 
him,"  though  all  depending  upon  his  deci(ion.  At  other  Appendix  w. 
times  ^^  he  declines,"  as  ftated  by  Mr.  Rufely  ^^  taking 
any  decifion  with  regard  to  the  lift,  before  it  bad  been 
fubmitted  to,**  what  ?  not  to  the  Council  of  Prizes,  but 
^o  the  Council  of  Commerce.  Then  comes  a  journey 
to  Cherbaurgh^  and  fetes  and  feftivals,  and  the-  matter 
is  adjourned  Jine  die.  No  wonder  rhat  the  French 
cruizers  (hould  betray  a  very  inconliftent  pra^e  (^ 
their  own  in  fuch  an  uncertain  ftate  of  things — what 
to  take  or  what  not  to  take.-»-*But  what  this  country 
demands,  is  a  clear  and  determinate  rule  of  law^  a&ed 
upon  in  a  clear  and  determinate  manner  ;  not  a 
crooked  and  fluduating  practice,  bending  to  preient 
policy  or  even  to  prefent  humour,  in  fuch  a  manner 
as  to  leave  no  certainty  to  guide  any  individual,  or 
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The         any  State  that  looks  to  it  for  the  direction  of  her  coi^^ 
and^'Xn.     ^^ct.    If  the  matter  is  left  in  a  ftate  of  uncertainty  k 
■  is  enough ;    becaufe  if  honeftly   meant  and  fairly. 
'^^%}^^'     authenticated,  no  poflible  doubt  could  hang  upon  it. 
It  would  be  enough  that  the  matter  was  left  in  a  quef-- 
tionable  (hape  as  to  whether  the  decrees  wore  revoked 
or  not,  or  how  they  had  been  revoked.     But  the  cafe,, 
in  my  apprehenfzon,  goes  much  further,  it  goes  to  the 
effed    of  eftablifliing  that  no   fuch  revocatbn  has 
adually  taken  place. 

Having  arrived,  at  lead' in  the  convi&ion  ofmy  own 
judgment,  to  the  conclufion, that  the  inftrument  relied 
upon  is  afalfe  and  fraudulent  inftrument,  without  good 
faith,  without  authenticity,  and  without  promulgation, 
it  becomes  lefs  neceffiuy  for  me  to  confider  how  far  it 
would  have  fadsfied  the  other  requifites  prefcribed  in 
the  Order,  if  it  had  not  been  an  inftrument  totally 
deficfTent  in  thefe  primary  and  filndamental  qualifica- 
tions. I  ihall,  therefore,  not  impofe  upon  myfelf  the 
tafk  of  enquiring^  how  far,  in  the  cafe  of  fuch  general 
Decrees,  violating  the  rights  of  neutrals  univerfally ,  a 
revocation  of  them  in  favour  of  any  one  State,  calling 
Itfelf  neutral,  is  entitled  to  the .  refpeft  of  the  other 
belligerent  whofe  rights  may  be  more  deeply  afieded 
by  the  partial  revocation  than  by  the  general  prohi- 
bition itfelf—- how  far  the  State,  which  has  impofed 
the  injurious  prohibition,  has  any  right  to  make  fuch 
a  feleftion  of  neutrals  more  than  It  had  the  right  to 
impofe  the  original  prohibition— how  far  a  State, 
calling  Itfelf  neutral,  has  a  right  entirely  to  difband 
from  the  common  confederacy  of  civilized  nadons, 
and  to  accept,  as  a  mere  indulgence  to  Itfelf,  that 
which  It  ought  to  claim  and  poflefs  as  the  common 
birth-right  of  all  neutral  States  whatfoever-^how  far 
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It  is  at  liberty,  confiftently  with  any  known  principles        Tht 
of  general  juf{ice>  or  of  national  good  faith,  by  fuch    Ji^^^Sm. 
an  acceptance  for  Its  own  temporary  convenience^  to  — -— 
concur  in  eftabliihing  principles  immediately  fatal  to     ^^H^f^ 
the  rights  of  all  other  neutral  countries,  and  ulti« 
mately  and  confequentially  to  Its  own ; — and  if  It  is  not 
fo  at  liberty,  to  what  extent  of  oppofition  beyond  the 
indignant  reje^on  of  fuch  felfiih  favours,  if  they  are 
fo  offered,  It  is  bound  to  carry  Its  refifUnce.    Thefe 
afe    momentous  queftions — and  they  become  mor^ 
momentous  if  the  aiTertion  of  a  right  to  accept  fucb 
felfifh  advantages  upon  a  fpedes  of  derelidion  of 
neuttal  rights  and  duties,  ihould  be  coupled  with  the 
aflertion  of  a  ftill  more  noxious  right  to  accept  them 
upon  terms  which  can  have  no  other  merit  allowed  to 
them  than  that  of  qualified  hoflility  to  the  other  bel-^ 
ligerent.   For  the  neutral  State  to  contend  agaanft  that 
belligerent  that  fhe  had  accepted  fuch  terms,  had 
aAed  upon  them,  and  by  fuch  acceptance  and  ading 
had  a  right  to  iniift  that  the  conditional  barg^  had 
ceafed  to  be  conditional  and  ought  now  to  be  con« 
fidered  as  abfolute  againit  Him,  does  feem  fomething 
of  a  pretenfion  not  very  coiUiftent  with  the  expefta« 
tion  of  a  ready  acquiefcence  on  the  part  of  that  other 
belligerent— It  were  much  to  be  lamented,  if  a  (late 
of  things  fhould  exiH  which  called  for  the  difcuifioa. 
of  fuch  queftions.    The  conclufion  to  which  I  have 
arrived  excludes  the  neceiDty  of  enquiring  whether 
fuch  a  flate  of  things  does  exifl,  and  what  decifion 
ought  to  be  applied  to  the  queftions  arifmg  out  of 
it.    It  is  equally  unneceiTary  to  enquire  whether  the 
acceptance  of  any  conditions  (be  their  nature  what  it 
may,   even  future,   profpedtive,   or  continuous,  as 
Dr.  Stoddart  has  obferved),  leaves  the  revocaiaon  flill 
in  a  conditional  ilate,  or  converts  it  into  an  abfolute  on« 
TOL.  I.  p  F  (though 
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(though  the  cooditidAs  are  flSU  reftk^  in  fotitfe  dftdte* 
cuted  performance),  togedier  wkh  feveral  other  minor 
con0deratioA8  on  which  much  learned  induft^y  has  beeit 
be(towed«  Such  as  whether  the  revocation,  if  it  e^tUked, 
was  abiblute  even  with  refpe^  to  all  the  claims  of  tfa<f 
feyoured  neutral-^whether  it  compriised  cargoes  ai 
ImU  as  ihips^-and  whether  it  extended  to  the  proteC* 
tion  of  American  property  on  board  the  yeflfek  oiF  othef 
neutral  countries,  or  of  the  produds  of  England  on 
board  American  yeflels,  become  American  pioperiy  by 
purchafe. 

With  thefe  obfertattons  I  difmift  this  cafe,  h^cv!tt|f 
brought  to  the  confideradon  of  it,  as  I  truft,  alUthat 
impartiality  and  independence  of  mind  fo  ftrongly 
prefled  upon  m^  by  adtice,  of  which  I  fliould  b^  ledl 
cfifpofed  to  doubt  the  propriety,  if  I  had  in  the  Hlghtelt 
degree  fAt  the  neceflity.  In  a  cafe  which,  though  not 
attended  with  much  difficulty,  is  not  without  its  deli* 
cacy,  I  haye  endeavoured  to  difcharge  niy  duty  as 
in  other  cafes,  certainly  without  any  difregard  tq  di^ 
ftti^iAion  of  other  minds,  but  indifpeiifably  to  th4 
fads&dion  of  my  own.  If  that  fatisfkdion  has  been 
acquired  upon  principles  erroneoufly  aflumed  or  ap^ 
plied,  it  is  my  confolatbit,  in  this  as  in  other  cafes, 
that  thofe  principles  may  receive  their  correEHon  from 
the  proper  authority.— For  without  taking  upon  my^ 
felf  to  fey  how  they  ottgbt  mt  to  be  correfked,  I  may 
Venture  to  intimate  that  the  law  and  conftitution  of 
this  country  point  to  the  tribunal  of  appeal  as  the 
proper  Forum  by  which  the  judgements  of  this  Couft 
are  primarily  and  properly  to  be  examined«  Acknow* 
Jedging  with  all  refped  that  authority,  I  pronounce 
that  this  fiup,  and  the  other  American  fliips,  cap,^ 
tu'red  before  the  20th  May,  are  liable  to  coudemna* 
tipn-^aud  that  thof?  which  hare  been  captured  fince. 
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are  endded  to  the  benefit  of  the  protedion,  held  out 
in  the  Declaratbn  of  asd  Jfni^— a  Declaration  founded 
not  upon  the  faith  of  that  preteaded  revocation  of  the 
French  Decrees,  but  upon  motives  of  conciliation, 
upon  the  defire  entertained  and  exprefled  by  His 
Majefty  of  re*eftabliihing  the  intercourfe  between 
neutral  and  belligerent  nations  upon  its  accuftomed 
principleSf 
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APPEiSTDIXi 


o. 

i^tra3e4/rom  the  Regi/hry  of  His  Mc^efifi  High  Court  ofAdmiraiHj 

of  Englamd.  v 

6ir>  Foreign  Office^  June  ^^  iStr. 

TN  reply  to  four  Letter  of  thif  day's  date,  addreSed  to  Vifco\int 
^  Cqfiiereaghi  requefliitg  to  be  fumifhed^  for  the  information  of 
the  captors  in  the  cafes  of  thevfliip  P'eflal  and  other  American  weCm 
kUi  with  cdpies  of  a  Letter  from  the  French  Minifter  of  Juftice 
to  the  Coundl  of  Prizes,  dated  the  25th  oi  Decendfef  iSiOf  and 
of  another  of  the  fame  date  from  the  /r^iS^i&.Mibifter  of  Finataee  to 
the  Dire&or  General  of  the  Cuftoms^  I  am  dire6ied  by  his  Lord* 
Ihip  to  tranfmit  to  you  herewith  Copies  of  the  (aid  Documents, 
together  with  a  Copy  of  tiie  Letter  from  Mr.  RuffelU  the  Amencah 
Charg^  des  Affaires  at  this  Court,  which  accompanied  the  fame^ 
and  the  Copy  of  the  Decfee  of  the  French  Govemment,  dated  the 
^Bth  of  April  181 1,  referred  to  in  your  faid  Letter. 

I  am,  Sin 
Your  mofl  obedient  humble  Senrant, 
To  the  King^s  Prodon  WILLIAM  HAMILTON* 

Do^rs  Commons^ 

ifiCCw  &C.  /&€. 
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^ranjlated  frm  the  Frendh, 

rarity  the  25th  Decemler  x8io. 
<iOPY  of  a  Letter  a^dreifed  by  his  Excellency  the  Ghmd 
Judge  Minifter  of  Juftice  to  the  Counfellor  of  State^  Pre* 
fident  o^  the  Council  of  Friies; 

iTo  his  Excelleney  the  Fiefident. 
Sir, 

THE  MSnifter  for  Fpreign  Amdrs,  in  conformity  to  the  orders 
•f  Hit  Majefty  the  Emperor  and  King,  addrefled,  on  the  5th  of. 
At^k/l  laft,  to  the  Minifter  Plenipotentiary  of  the  United  States 
tf  Amenea^  a  Note,  contaimng  the  foUoWmg  words : 

VoA;  r.  [  h  3  '<  I  am 
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**  Izm  authorized  to  declare  to  youy  that  the  Decreet  of  Berlki 
and  Milan  are  revoked,  and  that  dating  from  the  firft  of 
Novrmher  they  will  ceafe  to  poflefs  their  effe^,  it  being  how- 
ever well  underftood^  that  in  confequence  of  this  declaration 
the  Englt/b  (hall  revoke  their  Orders  in  Council^  and  fliall 
renounce  thofe  new  principles  of  blockade  which  they  have 
wiflied  to  eilablifliy  or  elfe  that  the  United  States,  conforau 
ably  to  the  A&  which  you  have  j  uft  conununicated,  (hall  cauie 
their  rights  to  be  refpeflcd  by  the  Engij/b,'* 
In  confequence  of  the  commuhication  of  this  Note,  the  Preiident 
of  the  United  States  publi{hed,  on  the  2d  of  November,  a  Pro- 
clamation^  announcing  the  revocation  of  the  Decrees  of  BerSn  and 
MiUMf  and  decUtingy  that  in  confequence  thereof  all  the  reftric- 
tions  inopofed  by  the  Adi  of  the  ift  of  May  (hould  ceafe,  in  regard 
to  France  and  her  dependencies. 

The  Department  of  the  Treafury  on  the  fame  day  addreffed  a 
Circular  to  all  the  ofiicers  of  the  American  cuftoms,  direding  them 
to  admit  into  the  ports  and  waters  of  the  United  States  French 
armed  vefTelsi  and  ordering  them  to  apply>  reckoning  from  the 
id  of  February  next^  to  Engli/b  (hips  of  all  defcriptions,  and 
to  merchandize  proceeding  from  the  growth,  manufa&ure,  and 
conunerce  of  England^  and  her  dependencies,  the  law  prohibiting 
all  conunercial  relations,  provided  that  at  the  faid  period  the  revo- 
cation of  the  EngU/h  Orders  in  Council,  and  of  all  a^s  invafive  of 
the  neutrality  of  ^he  United  States,  (hall  not  havt  been  announced 
by  the  Departmeilt  of  the  Treafury. 

In  confequence  of  the  government  of  the  United  States  having 
thus  engaged  to  caufe  their  rights  to  be  refpe£^ed.  His  Majefty 
direfts,  that  all  caufes  pending  in  the  Council  of  Prizes,  concern- 
ing prizes  made  of  American  veifels,  dating  from  the  ift  of 
NcvmbeTf  and  fuch  as  (hall  fropi  henceforth  be  brought  in,  are 
not  to  be  adjudged  according  to  the  principles  of  the  Decrees  of 
Berlin  and  Milan,  but  that  they  are  to  remain  fufpended,  the 
ve(rels  taken  or  fei^ed  before  being  only  under  fequefltrationi  and 
the  rights  of  the  proprietors  being  rcferved  to  them  till  the  ad  of 
Februaty  ntxi,  the  period  when  tlie  United  States,  hariiig  per- 
formed their  engagement  of  cau(ing  their  rights  to  be  refpeded, 
the  captures  are  to  be  declared  by  the  Council  to  be  null  and 
void,  and  the  Atfierican  veifels  reftored  with  their  cargoes  to  their 
owners.   '     '  Accept,  &c.  .     ^      -, 

(Signed)        Le  Duc  de  MASSA. 
(A  true  Copy.) 

The  Miniiter  for  Forego  Affairs^ 

(Signed)        Le  DdC  de  B49SANau 


/ 
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Tranjlated  from  the  French. 

.  -  -'     .  -t 
Parts^  the  t$iii  Detmiir  x8ia 

COPY  of  &  Letter  addreffed  by  his  Excellency  the  Minifter 
of  Finances  to  the  Count  de  Sq^,  Counfellor  ffi  Sute> 
Diredor  General  of  Cuftonu. 

Monfieur  the  Count. 

ON  the  5th  oiAuguJi  laft  the  Minifter  of  Foreign  AflFairt  witjte 
to  Mr.  Armjirmgi  tne  Minifter  Plenipotentiary  of  Anuneft^  that 
the  Decrees  of  BerUn  and  Milan  were  revoked^  and  that  from  the 
I  ft  of  November  they  would  ceafe  to  poftefs  their  effed,  it  being 
however  well  underftood,  that  in  confequence  of  this  declaration 
the  EngR/b  (hould  revoke  their  Orders  in  Council,  and  fhould 
renounce  thofe  new  principles  of  blockade  which  they  have  wifhed 
to  eftablrfliy  or  elfe  that  the  United  States,  conformably  to  the 
AGi  communicated,  (hould  caufe  their  rigkts  to  be  refpedsd  by 
th^EngVi/b. 

Upon  the  communication  of  this  Note,  the  Frefident  of  the 
United  Sutes  iffued,  on  the  2d  of  November^  a  Prockmation, 
announcing  the  revocation,  reckoning  from  the  ift  of  November^ 
of  the  Decrees  of  BerKn  and  Mi/any  and  declaring,  that  in  con* 
fequence  thereof  all  the  reftiiftions  impofed  by  the  A&.  of  the 
I  ft  of  May  ftiould  ceafe,  with  refpeft  to  France  and  fier  depen* 
dcncies. 

On  the  fame  day  the  Department  of  the  Treafury  addreffed  a 
Circular  to  the  agent  of  the  cuftoms,  ordering  them  to  admit  into 
the  ports  and  waters  of  the  United  States  French  armed  veffels, 
and  enjoining  them  to  apply,  reckoning  from  the  2d  of  Februai^ 
next,  the  Law  of  the  i  ft  of  May  1 809,  prohibiting  of  all  commercial 
relations  to  EngR/b'  (hips  of  all  defcriptions,  as  well  as  to  t& 
merchandize  of, the  growth,  commerce,  and  maaufa6btre  of 
England^  aifd  her  dependencies. 

His  Majefty  having  in  thefe  two  A&s  feen  the  indication  of  )th« 
meafures  which  the  Americans  are  about  to  take^  from  the  2d  df 
February  next,  to  caufe  their  rights  to  be  refpeded,  has  coni» 
mande'd  me  to  iignify  to  you,  that  the  Decrees  of  ^erRn  aq|i 
Milan  are  not  to  be  applied  to  any  American  vefiel  that  (hall  have 
entered  into  our  ports  fince  the  i  ft  of  November^  or  that  mvf 
benceforwards,  and  that  fuch  as  have  been  fequeftrated  as  having 
aded  in  contravention  'to  the  Decrees  fhali  be  the  ebjtdi  of  % 
fpecial  report. 
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On  the  ad  FAmarj  I  fhall  communicate  to  you  the  Intentiofif 
of  the  Emperor  upon  the  definitive  ftep  to  be  adopted  to  diL 
tinguifli  and  favour  Afutrkan  navigation. 

I  have  the  honour,  &c. 

(Signed)        Le  Due  Sit  GARTO. 
(A  true  Cbpy.) 

Byauthorizatioa  of  the  minifter,  in  his  abfence» 
the  chief  of  the  Divifion  of  Confulate, 

(L.  S.)  (Signed)        D.  H£RM.v^b, 

(A  true  Copy.) 

(Signed)        J.  Barlow. 


COPY. 

TH£  nnderfigned  Charge  d' Affaires  of  the  United  State»of 
America  has  the  honour  to  tranfmit  to  Lord  Cajlhreagb  authentic 
copies  of  a  Decr^>  purp9rtlng  to  be  paiTed  by  the  Emperor  of  the 
Frmcbf  on  the  28th  day  of  AprU  xSiii  of  a  letter  addrefled  by 
the  Fmei  Minifter  of  Finances  to  the  Dire^or  General  of  the 
Cuftoms,  on  the  25th  day  of  Deeemher  18 10;  and  of  another 
letter  of  the  fame  date,  from  the  French  Minifter  of  Juilice  to  the 
Prefident  of  the  Council  of  Prizes. 

As  thefe  at&s  explicitly  recognize  the  revocation  of  the  BerBn 
and  MUau  Decrees,  in  relation  to  the  United  States,  and  diftinfily 
make  this  revocation  to  take  effeA  (ronk  the  ift  of  Nifvember  18x0, 
the  underfigned  cannot  but  perfuade  himfelf  that  they  will,  in  the 
official  and  authentic  form  in  which  they  are  now  prefented  to  Hit 
BriUauuc  Majefty's  Government,  remove  all  doubts  with  refpe^ 
to  revocation  in  queftion,  and  joined  with  all  the  powerful  confi* 
derations  of  jufUce  and  expediency  fo  often  fuggefted,  lead  to  a 
like  repeal  of  the  Briit/b  Orders  in  Council,  and  thereby  to  a 
renewal  of  that  perfed  amity  and  unreilri6ted  intercourfe  between 
this  country  and  the  United  States,  which  the  obvious  interefts  of 
both  nations  require* 

The  underfigned  avails  himfelf  of  this  opportunity  to  affure  hia 
Lordfliip  of  his  highed  confideration. 

(Signed)       W  RUSSELL, 
i8>  JWrnri  &f€ct9  ao  May  18x2. 
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Ttanjlaud from  the  French  Lanfuage* 

Palace  of  Su  Clwd,  28tli^/rtf  ittf. 

NAPOLEON,  Emperor  of  the  Frenct^  King  of  hafy.  Pro* 
tedor  of  the  Confederation  of  the  Rime,  Mediator  of  the 
Stmfs  Confederation. 

ON  the  report  of  our  Minifter  for  Foreign  Relationt* 
Seeing  the  law  of  the  2d  March  x8ii,  hy  which  the  Congreft 
of  the  United  States  ordered  the  execution  of  the  proTifiont  of 
"the  Non«intercourfe  Ad,  prohibiting  the  introduction  into  Ami* 
ricam  ports  of  (hips  and  merchandize  of  Greai  Mriimtf,  her  colo« 
nies  and  dependencies  > 

Coniidering  that  the  faid  law  is  a  meafure  in  oppofition  to  the 
arbitrary  pretenfions  ordained  by  the  Decrees  of  the  Bnitfh 
Council,  and  a  formal  refufal  to  adhere  to  a  fyilem  hoftile  to  the 
indepeadence  of  neutral  powers  and  their  flag. 

We  have  decreed,  and  do  decree  at  foDowt  t 

The  Beriu  and  3tiUm  Decrees,  from  the  ift  Novewier  laft,  are 

clefinitlTely  coafidered    as  not  having  exifted  with  lefpeft  to 

jtmerkau  Veffiels. 

(Signed)        NAPOLEON. 
By  the  Emperor, 

The  Minifter  Secretary  of  Sute, 

(Signed)        The  Count  Darv. 

(A  correA  Copy.) 
The  Minifter  fofr  Foreign  Rehtions, 

(Signed)        The  Duke  of  Bassano* 
(A  true  Copy.) 

(Signed)        JoBL  Barlow. 

(A  true  Copy.) 
Foreign  Office,  Ju!y  3d,  iftia. 

(Signed)      Williau  Hamilton, 

Under  Secretary  of  Stat% 


P. 

CONSERVATIVE  SENATE, 

SITTING  OF  MARCH  lO. 

THE  Sittbg  opened  at  noon^  in  the  prefence  of  Us  Serene 

HighaeCi  the  Jlrcb  Cbanedbt  of  the  En^ht^  His  Serene  Highr 

peft  the  Pxincc  FuC'C^sfllMt  was  prefent  at  iu 

[  h  3  5  Their 


Their  ExceHtacies  the  tfinifUrs  for  Foreign  AfHurs  and  War, 
Count  Regfuuih  3e  Saint  Jean  ^^ugley^  li£nifter  of  State>  and 
Cqi}nt  PifmiUy  Co^nfellor.  of  Slate,  being  introduced,  his  Excel- 
leni^  the  Dake  of  Buffano^  Miniftcr  for  For^n  ASairt,  com- 
mqnicated  the  following  report :-» 

XEPORT  OF  THE  MINISTER  FOR  FOREIGN  AFFAIRS  TO  HIS  MAJESTY 

THE  EMPEROR  AND  KING. 

.  '*^Sii:ej— The  maritime  rights  of  neutrals,  as  folemnly  fixed  by 
th^  treaty  of  Utrecht^  became  the  common  law  of  nations.  This 
law,  coiopletely  renewed  in  ail  fubfequent  treaties,  has  confe* 
dated  the  principlfii  which  I  am  gbingto  ftate* 

"  The  flag  corns  the  merchandize.  Enemy's  goods,  under  a 
neutral  flas^  are  neutral  j  as  neutral  property,  under  an  enemy *s 
flag,  is  <oniidered  as  belonging  to  an  enemy. 

^''Contrabuid  articles  are  the  only  property  which  a  xieutral 
flair  does  not  cover  ;  and  arms  and  warlike  ilores  alone  art  con* 
traband. 

**  All  viflting  of  a  neutral  veflel  by  an  armed  fhip  can  be  made 
by  a  &nfll' member  of  q[ien  only,  the.  armed  ihip  keeping  without 
can^n  (hot. 

**  Every  neutral  (hip  may  trade  £rom  an  enemy* s  port  to  as 
enemy  V  poti^  'and  from  an  enemy^s  port  to  a  neutral  one. 

*'  The  only  ports  excepted  are  thofe  really  blockaded :  and  ports 
really  blockaded  are  thofe  invefted,  befieged,  likely  to  be  tak^, 
and  into  which  a  merchantman  could  not  enter  without  danger. 

**  Such  are  the  obligations  of  belligerents  towards  neutral 
powers  ;  fuch  are  the  reciprocal,  rights  of  either  party  ;  fuch  are 
the  maxims  coofecrate'd  by  thofe  treaties  wh^ch  form  the  public 
law  of  nations.  Frequently  has  England  dared  to  attempt  Tub- 
ftituting  in  their  place  arbitrary  and  tyranoical  regulations.  Her 
unjufl  pretenfions  were  repelled  by  all  Governments,  fenfible  to 
the  voice  of  honour,  and  the  interefbs  of  their  fubje^U..  She . 
conftantly  found  herfelf^  forced  to  acknowledge  in  her  treaties  the 
principl^&^fhe  wifhed  to  de% oy  ;  and  when  the  peace  of  jinueni 
was  violatedj  the  maritime  legiflation  dill  remained  upon  its  ancient 
ba£s. 

**  By  a  feries  of  events  the  EngS/i  marine  became  more  nu- 
merous than  all  the  forces  of  the  other  maritime  poweiv.  England 
then  tjiought  the  moment  was  arrived  when^  having  nothing  to 
Smr,^  (he  might  dare  to  do  every  Uiing:  flie  .immediately  refbhed 
to  fubjea  the  navigation^pf  fdl  (e^s  to  the  Jbm^  laws  .as  tboie  cS 
the  Thamitm 
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**  It  was  in  1806  (he  began  ihe  execution  of  that  fyftem,  whicli 
■  tended  to  bend  the  common  law  of  nations  before  the  Orders  of 
Council^  and  the  regulations  of  the  London  Admiralty. 

"  The  declaration  of  the  i6th  of  May  annihilated  by  one  fingle 
word  the  rights  of  all  maritime  dates, — ^placed  under  an  interdid 
▼aft  coafts  and  whole  empires.  From  this  moment  England  no 
longer  acknowledged  any  neutrals  upon  the  feas. 

*•  The  Decrees  of  1807  impofed  upon  every  veffel  the  obliga- 
tion of  touching  at  an  EngRJb  port,  whatever  her  deftination  might 
be,  to  pay  a  tribute  to  England^  and  fubmit  her  car^o  to  the  tarifs 
of  the  cuftoms.     ' 

**  By  the  declaration  of  1 806  all  navigatioil^ad  been  inter- 

difted  to  neutrals;  by  the  Decrees  of  i8o7»  the  power  of  navi- 

•  g2it'"g  wa«  rellofed  to  them  ;  but  they  could  ufe  it  only  for  the 

common  utility  of  EngJt/b  commerce,  in  the  combinations  of  its 

interefts  and  its  people. 

'*  The  EngU/b  Government  thus  tore  off  the  ma(k  with  which 
it  had  covered  it  proje6is, — ^proclaimed  the  univerfal  dominion  of 
the  feas, — ^regarded  all  nations  as  its  tributaries, — and  impofed 
upon  the  Continent  the  expenfes  of  the  war  which  it  maintained 
againft  it. 

<*  Thefe  unheard-of  meafures  excited  a  general  indignation 
among  die  Powers  who  preferved  the  fentiment  of  their  indepen- 
dence and  their  rights :  but  in  London  they  raifed  the  national 
pride  to  the  higheft  pitch ;  they  held  out  to  the  EngU/b  people  a 
future  profpedt,  rich  in  the  mod  briUiant  hopes.  Their  com- 
merce, their  induftry,  were  henceforth,  to  be  without  oppofi- 
tion ;  the  produce  of  the  two  worlds  was  to  flow  into  their 
ports — ^pay  homage  to  the  maritime  and  commercial  fovereignty 
of  England,  by  paying  tribute,— and  afterwards  arrive  to  other 
nations,  loaded  with  the  enormous  expences  from  which  Engll/b 
merchandize  alon6  would  be  free. 

**  Your  Majefty,  at  a  fingle  glance,  perceived  the  evils  with 
which  the  Continent  was  threatened.  You  inftantly  applied  the 
remedy.  You  annihilated  by  your  decrees  this  pompous,  unjuft 
attack  upon  the  independence  of  every  date  and  the  rights  of  all 
nations. 

<'  The  BirRn  decree  anfwcrcd  the  deckration  of  1806.     The 

blockade  of  the  Britifb  Iflands  was  oppofed  to  the  imaginary 

blockade  edablifhed  by  England.    The  Milan  decree  anfwered  the 

orders  of  1807  :  it  declared  dena^naRfe  every  neutral  vejfel  that 

/nhritted  to  EngUJb  kgijlatmh  nthef  by  touching  at  a  Britijb  porh 

CM]    •  .      «' 
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er  pajuig  tribute  to  Etiglandi  and  vhich  thus  renounced  the  ii 
dependence  and  rights  of  his  flag.  All  merchandize  proceeding 
either  firom  Britj/h  commerce  or  indufby,  was  blockaded  in  the 
Brkanme  iflands :  the  continental  fyftem  baniihed  them  from  the 
continent* 

"  Never  did  any  ad  of  reprifals  attain  its  pbjed  in  a  more 
prompt^  certain,  and  ▼idorious  manner.  The  BerBa  and  Milan 
decrees  turned  againft  England  the  arms  Ihe  had  di^^ed  againit 
univerfal  conmierce*  That  fource  of  commercial  profpeiity  which 
fte  believed  fo  abundant,  became  a  fource  of  calamities  to  Briiyh 
commerce :  in  pbce  of  thofe  tributes  which  were  to  have  en- 
riched th^  treafurj^  her  credit  was  deteriorated,  hurting  the  for- 
tune of  the  ftate  and  that  of  individuals. 

**  As  foon  as  your  Majefty's  decrees  appeared,  all  theTCdn- 
tinent  fore&w  that  fuch  would  be  their  refult  if  they  received  full 
execution  ;  but,  however  accuftomed  to  Europe  was  to  fee  fucoefs 
crown  your  enterprizes,  (he  cpuld  fcarcely  conceive  by  what  ww 
froSgUi  your  Majefty  would  realize  the  great  defigns  which  have 
been  fo  rapidly  accompli(hed.  Your  Majefty  armed  yourfelf  with 
mil  your  power :  nothing  could  divert  you  from  your  intention  ;  Hot^ 
landy  the  Hanfeatic  towns^  the  coafts  that  unite  the  Zwfderzee  to^ 
the  BalHc  fea,  were  united  to  France,  and  fubjeded  to  the  fame 
mdminiftration  and  fame  regulations,-*the  immediate  and  inevitable 
confequence  of  the  legiflation  of  the  Englt/h  Government.  No 
kind  of  confiderations  could  balance  in  the  mind  of  your  Miycfty 
the  firft  intereft  of  your  Empire. 

**  You  did  not  long  wait  to  reap  the  advantages  of  this  im- 
portant refolution.  /njifteen  monthly  that  is  to  fay,  fince  the  Se- 
natui  ConfuUum  of  reunion^  your  Majefift  decrees  huve  weighed  with 
ail  their  force  upon  England,  She  flattered  herfelf  with  iiivading 
the  commerce  of  the  entire  world ;  and  her  conunerce,  become  a 
fpeculation,  does  noihmg  but  by  means  of  ao,ooo  licences,  de- 
livered each  year*  Forced  to  obey  the  law  of  neceffity,  (he  thus 
lenounces  her  ad  of  narigation,  the  principal  foundation  of  her 
power.  She  pretended  to  th^  univerfal  dominion  of  the  feas ;  and 
navigation  is  interdided,— her  yeflels  (hut  out  from  all  the  conti- 
nental ports.  She  wifhed  to  enrich  her  treafury  by  the  tributes 
which  Europe  would  pay ;  aqd  Europe  has  not  pnly  freed  itfelf 
from  her  unjuft  pretenfions,  but  alfo  from  the  tributes  it  would 
have  paid  her  induftry  ;  her  manufaduring  towns  are  become  de« 
fer^s  ;  diftrefs  has  fucceeded  a  profperity  hitherto  increafing  ;  an 
i|hnning  difappearance  of  money,  and  the  abfolute  want  of  em- 
^  ployment. 
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plgyBKfnty  daily  difturb  the  public  tranquillity.  Such  have  beea  ' 
to  England  the  confequences  of  thefe  imprudent  attempts.  She  al- 
ready perceives,  and  can  daily  more  and  more  difcover,  that  there 
is  no  f alvation  for  her^  but  in  a  return  to  juftice,  and  to  the  prin- 
ciple of  the  rightv  of  nations  ;  and  that  (he  can  only  participate 
in  the  benefit  of  the  neutrality  of  ports,  inafmuch  as  fhe  allows 
neutrals  to  benefit  by  the  neutrality  of  their  flag.  Bui  tili  the  Bntt/b 
Orders  of  Council  are  refiinded,  and  the  principles  of  the  treaty  of 
Utrecht  towards  neutrals  are  again  in  full  vigour,  the  BerUn  and 
Milan  Decrees  mil  remmn  agmn/l  thofi  powers  who  attow  their  fiag 
to  he  denationoB/ed,  The  ports  of  the  Continent  Jball  not  he  open  either 
fo  denattonaSJed^agi,  or  Britj/b  merchatuBxe. 

**  It  muil  not  be  diflembled,  that  to  maintain  in  full  vigour  thia 
grand  fyftena^  it  will  he  neceflary  that  your  Majefty  employ  all  the 
powerful  means  which  belong  to  your  empire;^ and  find  in  your 
tubje^is  that  aiiiftance  which  you  have  never  yet  in  vain  demanded 
pf'them.  //  is  necejfary  that  all  the  difpofahle  French  forces  Jhould 
march  to  whatever  places  where  the  EngB/b  or  dcnationaHJed  flags 
attempt  to  land.  A  fpccial  army>  cjiarged  ezclufively  with  guard- 
Wtg  our  vafl  extent  of  coafts,  our  maritime  arfenals,  and  triple 
range  of  fortreffes  which  cover  ourirontiers,  will  anfwer  to  your 
Majefty  for  the  iafety  of  the  territory  confided  to  their  valour  and 
fidelity.  You  will  fend  to  their  fortunate  deftiny  thofe  brave  men 
accuftomtd  to  fight  and  to  conquer  under  the  eyes  of  your  Majefty, 
-—to  defend  the  political  rights  and  exterior  fafety  of  the  jempire. 
The  depots  even  of  the  corps  will  not  be  tdmed  from  the  ufeful 
deftination  of  fupporting  your  a£Uve  armies.  The  forces  of  your 
Majefty  will  thus  always  be  maintained  upon  the  moft  formidable 
footing*  and  the  French  territory  prote^^ed  by  an  eftabliHiment 
which  intereft  dictates ;  the  policy  and  digrnity  of  ^he  empire  \vill 
be  placed  in  fuch  a  fituation,  as  to  entitle  it  more  than  ever  to 
deferve  the  title  of  inriplable  and  (acred. 

1/  Foe  a  confiderable  time  the  EngR/b .  Oovemment  has  pro« 
claimed  everlafting  war,^-a  frightful  projed,  which  the  wildell 
ambition  could  never  really  have  intended,  and  which  prefunpp- 
tuous  boafting  alone  allowed  to  efcape ;  a  frightful  p^je^,  which 
neverthelefs  vrill  be  realized^  if  France  is  but  to  e±pe&  engage- 
ments vrithout  guarantee^— of  uncertain  duratiouji  and  more  dif- 
aftrqus  than  virar  itfelf. 

'^  Eeace,  Sire,  wliich  in  the  midft  of  your  immfinfe  power  hat 

beei)  fo  often  offered  to  your  enemies,  vrill  crown  your  glorious 

works^  if  England^  baniihed  from  the  Qontipeiit  with  perfeverance,! 
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aad  feparaUd  from  all  the  ftatet  whofe  independence  Ae  ha* 
▼iolated»  confeats  to  return  to  thofe  principles  upon  which  £u» 
rcffon  fociety  i$  founded^ -acknowledges  the  Law  of  nations^  «- 
and  refpeAs  the  facred  rights  confecrated  by  the  treaty  of  Utrecht^ 
*'  In  the  mean  time  the  Frmch  nation  mnft  remain  armed; 
honour  commands  it ;  the  intereft^  the  rights,  the  independence  of 
the  people,  engaged  in  the  &me  caufe,  demand  it ;  and  an  oracle^ 
ftill  more  certain,  often  deliTered  even  from  the  month  of  your 
Majefty,  conilitutes  it  an  imperious  and  iacred  law. 


At  the  Court  at  Carbom  Houfi,  the  33d of  June  i8x2> 

Prefent, 
Hit  Royal  Highnefs  the  Prince  Regent  in  Council. 

I  WHEREAS  His  Royal  Highnefs  the  Prince  Regent  was 
pleafed  to  declare  in  the  name  and  on  the  behalf  of  His  Majefty  on 
the  2ift  day  of  j^pril  1812,  '*  That  if  at  any  time  bereaftcr^  the 
Berlm  and  Milan  Decrees  (hall,  by  fome  authentic  aS  of  the 
-  French  Government  publicly  promulgated,  be  ahfijutefy  and 
vncomMonally  repealed,  then  and  from  thenceforth  the  Order  in 
Council  of  the  7th  of  January  1807,  and  the  Order  in  Council 
of  the  26th  of  jifrii  ido^f  (hall  without  further  order  be,  and  the 
fame  are  hereby  declared  from  thenceforth  to  be  wholly  and 
abfolutely  revoked." 

And  whei^s  the  Charg6  des  Affaires.of  the  United  States  of 
America  refident  at  this  Court,  did,  on  the  zqth  day  of  May  Ufi^ 
tranfmit  to  Lord  Vifcount  CqftUreagh^  one  of  His  Majefty's  Prin- 
cipal Secretaries  of  Static  a  copy  of  a  certain  inftrument,  then  for 
the  fir  ft  time  communicated  to  this  Court,  purporting  to  be  a 
decree  pafied  by  the  Government  of  France  on  the  28th  day  of 
Aprd  1 8 1 1,  by  which  the  Decrees  of  Berlin  and  MUan  are  declared 
to  be  definitively  no  longer  in  force  in  regard  to  jUmerican  Veffels, 

And  whereas  His  Royal  Highnefs  the  Prince  Regent,  although 
he  cannot  confider  the  tenor  of  the  faid  inftrument  atfatitfying  the 
4on£tions  fet  forth  in  the  faid  Orders  of  the  21ft  jfyril  laft,  upon 
which  the  faid  Orders  were  to  ceafe  and  determine,  is  neverthdefa 
difpofed^  on  his  part,-  to  take  fuch  meafures  as  may  tend  to  re* 
f/lah^/h  the  intercourfe  between  neutral  and  belligatnt  natioiia  upoi^ 
its  accuftomed  principles ; 
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'-His  Royal  Higluieft  the  Prtnce  Regent,  in  the  name  apd  on 
tl^  behalf  of  Hir  Majefty»  is  therefore  pleafed»  by  and  with  the  • 
advice  of  His  lda)efty*8  Privy  Council^  to  order  and  declare,  and 
it  .is  hereby  ordered  and  dedared.  That  the  Order  in  Council,  - 
bearing  date  the  7th  day  of  January  1807,  and  the  Order  in 
Caundl,  bearing  date  the  16th  day  of  April  1809,  be  revoked,  fo  - 
fav  as  may  regard  American  veffels  and  their  cargoes,  being  Am§^ 
rican  ^o^riyt  from  the  ift  day  oi  Augufi  next. 

But  whereas  by  certain  a^  of  the  Govemment  of  the  United 
States  of  America^  all  Brkj/b  armed  veflels  are  excluded  from  the 
harbours  and  viraters  of  the  faid  United  States,  the  armed  Veflels 
of  France  being  permitted  to  enter  therein,  ^d  the  commercial 
Sntercourfe  between  Great  Britain  and  the  faid  United  States  being 
interdided,  the  commercial  intercourfe  between  France  and  the 
laid  United  States  having  been  reftored.  His  Royal  Highnefs  the 
Prince  Regent  is  pleafed  hereby  further  to  declare,  in  the  name 
and  on  the  behalf  of  His  M^jefty,  That  if  the  Government  of  the 
faid  United  States  (hall  not,  as  foon  as  may  be  after  this  Order 
fliall  have  been  duly  notified  by  His  Majefty's  Minifter  in  America 
to  the  faid  Government,  revoke  or  caufe  to  be  revoked  the  faid 
aSs,  this  prefent  Order  (hall,  in  that  cafe,  aficr  due  notice  fignified 
by  His  Majefty's  Minifter  in  America  to  the  faid  Government,  be 
thenceforth  null  and  of  no  effed. 

It  is  further  ordered  and  declared.  That  all  American  VelTels 
and  their  cargoes,  being  American  property,  that  ihall  have  been 
captured  fubfequently  to  the  20th  Jay  of  May  lail,  for  a  breach 
of  the  aforefaid  Orders  in  Council  alone,  and  which  (hall  not  have 
been  a^ually  condemned  before  the  date  of  this  Order,  and  that 
all  (hips  and  cargoes  as  aforefaid,  that  fhall  henceforth  be  captured 
under  the  faid  Orders,  prior  to  the  lil  day  of  Augu^  next,  fhall 
not  be  proceeded  againft  to  condemnation  tul  further  orders,  but  . 
fhall,  in  the  event  of  this  Qrder  not  becoming  null  and  of  no 
effe£t  in  the  cafe  aforefaid,  he  forthwith  liberated  and  reftored f  fub- 
je£k  to  fuch  reafonable  expences  on  the  part  of  the  captors  as  fhall 
have  been  juflly  incurred* 

Provided,  that  nothing  in  this  Order  contained,  refpe^Ung  the. 
revocation  of  the  Orders  herein  mentioned,  fhall  be  taken  tp 
revive  wholly  or  in  part  the  Orders  in  Council  of  the  i  ith  of 
Novmnber  1807,  or  any  other  Order  not  herein  mentioned,  or  to 
deprive  parties  of  any  legal  remedy  to  which  they  may  be  entitled 
ander  the  Order  in  Cpuacil  of  the  aift  of  AfrU  idi?, 

9  Hit 
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Hit  JRoyal  HigbneOi  the 'Prince  Regent  is  hcicbf  pleafed 
further  to  declare,  in  the  name  and  on  the  behalf  of  HttMiQeftyr 
that  nothing  in  this  prefent  Order  contained  fliall  be  uoderftood 
to  predade  His  Royal  Highnefs  the  Prince  Regent,  if  circum- 
ftances  ihali  fd  require*  ftrom  reftoring,  after  reafbnabk  notice*  the 
Orders  of  the  7th  fA  Jamuary  iS<07  and  26th  ^  Afnl  l8o9>  ®' 
any  part  thereof^  to  their  full  effeffc,  or  from  taking  fuch  other 
meafures  of  retaliation  againft  the  enemy  as  may  appear  to  Hia 
Royal  Highnefs  to  be  juft  and  neceflary. 

And  the  Right  Honourable  the  Lords  Commiflioners  of  Hia 
MajeftyH  Treafury,  His  Majefty^s  Principal  Secretaries  of  State» 
the  Lords  Commiflioners  of  the  Admiralty*  and  the  Judge  of  the 
High  Court  of  Admiralty*  and  the  Judges  of  the  Courts  of  Vice 
Admiralty*  are  to  take  the  neceffary  meafures  herrin  as  to  them 
fovf  rcfpe^vely  appertain. 

JA'.  BULL]^. 


R. 

Mu  Itn/fiU  to  the  Duk  of  Bqjfano. 
Sir*  Pariii  Hth  JKf^y  x8i  I. 

I  HAVE  the  honour  to  prefent  to  your  E^xcellency  alift  of  the 
jtmtriean  velfels  which*  acoording  to  the  inform;ition  I  have  ob- 
tained*  have  been  captured  by  Frm^A  privateers  iince  the  ift  of 
Navemier  iaft*  ^nd  brought  into  the  ports  of  France^  All  pro-v 
ceedings  in  relation  to  tbefe  vefli^Is  ha^e  been  fufpended  in  the 
council  of  prizes*  with  the  fame  view*  no  doubt*  as  the  proceed- 
ings in  the  cuftom-houfe  had  been  dctferred^  with  regard  to  thofe 
which  had  arrived  voluntarily.  The  friendly  admiflion  of  the 
latter  encourages  me  to  hope  that  fuch  of  the  former,  at  kaft  as 
were  bound  to  French  ports,  or  tp  the  ports  of  the  allies  of 
France^  or  to  the  Umud  Statii^  efpecially  thofe  in  baOaft*  will  be 
immediately  rekafed,  and  that  orders  will  be  given  to  bring  on 
the  trials  of  the  remainder,  ihould  fuch  a  courfe  be  judged  indif- 
penfable,  without  any  unneceffvy  delay. 

The  meafure  for  which  I  now  aflc,  being  in  perfeft  accotd  with 
;the  friendly  fentiments  which  prevail  between  the  two  countries^ 
I  perfuade  myfelf  will  obtain  the  early  afient  of  his'Majefty. 

I  pray  your  excelkacy  to  accept  the  aflurances  of  my  higheft 
eonfideration* 

(Signed)       JONATHAN  RUSSELI4- 
The  Xiizke  of  Baffwao^  &c«  ^c. 
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Mr.  Ruffell  to  tie  Secretary  of  State. 
Sir,  Parisf  Qth  of  Jmne  1 8 1 1* 

THE  oafe  of  the  New  Orleans  packet  having  apparently  exdte4 
eonfiderable  intereft,  it  may  not  be  unacceptable  to  you  to  receive 
m  more  particular  account  of  it  than  I  have  hitherto  tranfmitted. 

This  "vefiel^  owned  by  Mr.  Alexander  Ruden,  of  New  Tork,  left 
that  place  on  the  25th  of  July^  with  a  clearance  fbr  Li/ban^  but 
aAually  deftised  for  Gibraltar.     Her  cargo,  likewife  the  property 
of  Mr.  Ruden,  confifted  of  307  whole  tierces  and  31  half  tierces 
of  rice,  330  bags  of  Surmam  cocoa,   10  hogflieads  of  tobacco^ 
6  tierces  of  hams,  50  barrels  of  pork,  5o  barrels  of  beef,  200  bar« 
rels  of  flour,  30  tierces  of  beans,  and  64  firkins  of  butter.     On 
her  paffage  to  Gibraltar  fhe  was  boarded  by  an  EngU/b  frigate 
and  an  Engli/b  fchooner,  and  after  a  fhort  detention  allowed  to 
proceed.     On  arriving  at  Gibraltar  the  26th  of  jiugu/l^  Mr.  ATmi- 
roe^  the  fupercargo,  proceeded  to  fell  the  cargo,  and  adnally  dif-^ 
pofed  of  the  flour,  the  beans,  and  the  butter,  when  about  the 
aoth  of  September  a  packet  arrived  there  from  England^  bringing 
newfpapers  containing  the  publication  of  the  letter  from  the  duke 
of  Cadore  of  the  5th  of  Auguft.   On  the  receipt  of  this  intelH-^ 
gence  Mr.  Munroe.  immediately  fufpended  his  fales,    and  after 
having   confulted  with  Mix  Hackley,    the  American    Cotafiil  at 
Cads%,  he  determined  to  proceed  with  the  remainder  of  hisxargo 
to  Bourdeaux.     He  remained  however  at  Gibraltar  until  the  23d 
of  OSober,  that  he  might  not  arrive  in  France  before  the   ift  of 
November,  the  day  on  which  the  Berlin  and  Milan  decrees  were 
to  ceafe  to  operate.     He  arrived  in  the  Garonne  on  the  14th  of 
November,  but  by  reafon  of  his  quarantine  did  not  reach  Bour* 
deatix  before  the  3d  of  December.     On  the  5th  of  this  month  the 
diredlor  of  the  cuitoms  there  feized  the  New  Orleans  Packet  and 
tier  cargo  under  the  Milan  decrees  of  the  23d  November  and   17th 
December  iSfyjy  exprefsly  fet  forth,   for  having  come  from  an 
MngR/b  port,   and  for  having  been  vifited  by  an  EngUJb  veflH  of 
war.  Thefe  fads  having  been  dated  to  me  by  Mr.  Muntoe,  and  by 
Mk.  Meyer,  the  American  Vice  Conful  at  Bourdeaux^  and  the  prin* 
cipal  one,  that  of  the  feizure  under  the  Milan  decrees,  being 
cftabliflied  by  the proces  verbal  put  into  my  hands  by  Mr.  MOrtinif 
one  of  the  confignees  of  the  cargo,  I  conceived  it  to  be  my  duty 
not  to  fuffer  the  tranfai^ion  to  pafs  unnoticed,  and  thereby  permit 
It  to  grow  into  a  violation  of  the  engagements  of  this  government. 
Wllile  I  was  confi^ering  the  moft  proper  mode  of  bringing  xht 
coodud  of  the  cuftom-houfe  ^ffiocr  at  the  port  under  the  eyes  of 
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hit  fuperiors,  I  learnt  the  arrival  of  the  EJfex  at  L*Onem^ 
From  the  time  at  which  this  frigate  was  reported  to  have  left  the 
United  States,  I  had  no  doubt  that  {he  had  brought  .the  procla* 
Biation  of  the  Prefldent,  announcing  the  revocation  of  the  very 
decrees  under  which  this  precipitate  feizure  had  been  made.  I 
could  but  think,  therefore,  that  it  was  important  to  afford  to  this 
government  an  opportunity  of  difavowing  the  condufi  of  its  of- 
ficer^  fo  incompatible  with  the  engagements  on  which  the  Frefident 
had  in  all  probabib'ty  repofed  with  confidence,  in  feafon  to  {hew 
that  this  confidence  had  not  been  miilimed  or  mifplaced.  To  haye 
waited  for  the  receipt  of  the  proclamation,  in  order  to  make  ufe 
of  it  for  the  liberation  of  the  Ne*w  Orleans  packet,  appeared  to 
me  a  prepollerous  and  unworthy  courfe  of  proceeding,  and  to  be 
nothing  better  than  abfurdly  and  bafely  employing  the  declaration 
of  the  Prefidcnt  tliat  the  Berlin  and  Milan  decrees  bad  heem 
revoked^  as  the  means  of  obtaining  their  revocation,  I  believed  it 
became  me  to  take  higher  ground,  and,  without  confining  myfelf 
to  the  mode  bed  calculated  to  recover  the  property,  to  purfue 
that  which  the  dignity  of  the  yfmerlcan  government  required. 

A  crifis,  in  my  opinion^  prefented  itfelf,  which  was  to  decide 
whether  the  French  edidls  were  retraced  as  a  preliminary  to  the 
execution  of  our  law,  or  whether  by  the  non-performance  of  one 
party  and  the  prompt  performance  of  the  other,  the  order  in  which 
thefe  meafures  ought  to  fland  was  to  be  reverfed,  and  the  jirne^ 
rlcan  government  ihufHcd  into  the  lead,  where  national  honour 
and  the  law  required  it  to  follow.  Uncertain  what  would  be  the 
condudi  of  this  government,  but  clear  what  it  ought  to  be,  I 
thought  it  politic  to  prefent  briefly  the  boneil  condrudlion  of  the 
terms  in  which  the  revpcation  of  the  decrees  was  conimunicated 
on  the  5th  of  j^ugujly  that  the  conditions  might,  not  be  tortured 
into  a  pretext  for  continuing  them.  I  believed  this  to  be  the 
more  necefTary,  as  no  pccafion  hitherto  occurred  for  offering  fudi 
an  interpretation.  I  likewifc  fuppofed  it  to  be  defirable  to  take 
from  this  government,  by  a  concife  flatement  of  fafts,  the  power 
of  imputing  ncgledl  to  the  United  States,  in  performing  the  aft 
r^uired  of  them^  for  the  purpofe  of  finding  in  this  neglefl  m 
colour  for  again  executing  the  decrees.  Thefe  were  mj  views  in 
writinj^  promptly  and  frankly  on  the  occaiion. 

So  acceptable  indeed  did  I  fuppofe  it  would  be  to  the  feelings 
cf  the  American  government,  to  obtain  at  leall  an  explanation  of 
Off  nS  oflenfihly  proving  the  continued  operation  ^  cf  the  dgereet^ 
]|reyious  to  ceouaunicating  the  proclamation  of  the  Prefident« 

announcing 
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tanouncing  their  revocation,  that,  although  I  received  this  prcM 
clamation  on  the  13th  of  Dccemier,  I  deferred  the  commuai- 
cation  of  it  to  the  Duke  of  Cadore  until  the  17th  of  that  month  | 
nor  (hould  I  then  have  communicated  it,  had  not  aii>  interview  with 
him,  OB  the  15th,  led  me  to  believe  that  much  time  might  be 
n^ceiTarj  to  procure  official  reports  from  the  cuftom-houfe  relative 
to  the  feizure  in  queftion,  and  that  until  thefe  reports  mtxt  re* 
ceived,  it  would  be  impoffible  formally  to  explain  or  corred  this 
procecdmg.  When,  however,  I  declined,  uninftnifted  as  I  was* 
incurring  the  refponfibility  of  this  protraded  delay,  and  decided 
on  communicating  the  prodamation  before  a  fati^6bory  expla* 
nation  was  received,  t  took  care  to  guard  againft  any  mifconftruc* 
tion,  by  explicitly  declaring  at  the  outfet,  that  this  proclamation 
*'  bad  been  iflued  ^one  on  the  ground  that  the  revocation  of  the 
BerRn  and  Milan  decrees  did  not  depend  on  any  condition  pre* 
vioufly  to  be  performed  by  the  United  States.*' 

The  cuftom*houfe  officers  at  Bourdcaux  commenced  unlading 
the  New  Orleans  packet  on  the  loth  of  December ^  and  completed 
this  work  on  the  30th  of  that  month,  as  appears  by  their  pr^ch 
verbal  of  thofe  dates.  That  of  the  20th  exprefsly  declares,  that  the 
confifcation  of  this  property  was  to  be  purfued  before  the  tmpe* 
rial  Council  of  Prizes  at  Parity  according  to  the  decrees  of  the 
Z3d  November  and  17th  of  December  1807,  or,  in  other  words,  the 
decrees  of  Milan*  The  decree  of  the  33d  of  March,  or  tb^ 
MamSduillet  decree,  is  alfo  mentioned  ;  but  as  t  wrote  my  note  of 
the  loth  of  December  with  a  view  only  to  the  letter  of  the  Duke 
of  Cadore^  announcing  the  revocation  of  the  Berlin  and  Milan 
decrees,  and  as  the  procit  verbal  of  the  5th  appears  to  waive  the 
applications  of  the  RambomUa  decree  as  anneceitary,  t  took  nd 
notice  of  it. 

On  Monday  the  x  7th  of  December  my  rendonftrance  was  fubi* 
mitted  to  a  council  of  commerce,  and  referred  by  it  to  the  diredof 
general  of  the  cuftoms  for  his  report.  From  this  titne,  all  further 
proceedings  againft  the  Nevi  Orleans  packet  were  fufpended«  The 
papers  were  not  tranfmitted  to  the  council  of  prizefs,  nor  a  pfofe^ 
cution  inftituted  before  that  tribunal  fot  the  cdnfifcaddn  of  th^ 
property,  as  was  profefledly  the  intention  of  the  officers  concerned 
in  the  feizure.  This  profecution  was  not  only  abandoned,  but  oii 
the  9th  of  January  the  vefiel  and  cargo  weire  placed  at  the  difpo* 
jition  of  ^the  confignees,  on  giving  boiid  to  pay  the  eftimate^ 
amount^  (hould  it  definitively  be  fo  decided*  Nothing  is  to^ 
wanting  to  complete  the  liberation  of  the  New  Ofleafu  packet  and 
ier  cargo  but  the  cancelling  of  this.  bond. 


APPENDIX. 

It  appears,  {berefore,  that  the  rtmoRftranoe  of  the  loth  oi 
De^emler  arrefted  the  proceeding  complained  of,  before  it  had 
affumed  a  definitiTe  chara£^er,  or  unequivocally  become  a  breads 
of  faith,  and  not  only  refcued  the  property  from  the  feizure  with 
vhich  it  had  been  vilitedy  but,  by  procuring  its  admi(lion>  placed 
k  in  a  £tuation  more  favourable  than  that  of  many  other  vefiels 
and  cargoes,  which  continued  to  be  holden  in  a  kind  of  morti^mam 
by  the  fufpeniion  of  all  proceedings  with  regard  to  them. 

I  have  the  honour  to  be,  &c.  &c. 

(Signed)        JONA.  RUSSELL. 

Hob.  Se<»'etary  of  the  United  States. 

P.S.  July  the  5th.— I  have  the  fatisfadion  %o  announce  to  you« 
that  fince  writing  the  above,  an  order  has  been  giyen  to  cancel  the 
bond,  and  a  letter  juft  received  from  the  commercial  agent  of  the 
United  States  at  ^ourdeaux,  informs  me  tba(  it  is  a^ually  cao^ 
celled. 


^^ 


T. 

Mr.  Ruffett  to  Mr.  Pinciney. 

Sir,  Paris,  December  z,  1810. 

AS  nothing  has  tranfpired  here  of  fufficient  importance  to  b« 
communicated  by  a  fpecial  meflenger,  and  as  no  fafe  private  coo^ 
yeyance  has  hitherto  prefented  itfelf  till  jiow,  to  acknowledge  the 
receipt  of  your  letters  under  dates  of  the  7th  and  28th  of  OSober  % 
no  event  within  my  knowledge  has  occurred,  either  before  or  iince 
the  ift  of  November t  to  vary  the  coqftruAion  given  by  us  to  the 
very  pofitive  and  precife  aflurances  of  the  Dujke  of  CaJorg  on 
the  5th  of  Augu/l,  relative  to  the  revocation  of  the  BerUn  ^nd 
Milan  decrees.  That  thefe  decrees  have  not  been  executed  fqr 
an  entire  month  on  any  vefiel  arriving  during  that  time  ^in  any  of 
the  pq|ts  of  France,  may,  when  cooneded  with  the  terms  in  which 
their  revocation  was  announced^  fortify  the  prefumpj^ion  that  they 
liave  ceafed  to  operate.  I  know  of  no  better  evidence  than  this, 
which  the  negative  chara£ler  •f  the  cafe  admits,  or  how  the  noiv* 
exiftence  of  an  edidt  can  be  proved,  exc^t  by  the  promufgafion  ^f 
fis  repeal^  and  its  fubfequent  notk^execvtion* 

Our  attention  here  is  now  turned  towards  Eaghmd  and  thia 
United  States.  The  performance  of  one  of  the  conditions  0^ 
which  the  revoci&tion  of  the  decrees  was  predicated,  and  which  it 
^ential  to  render  it  permanent,  is  anxiouily  expe^ed*      And  it 
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It  devoutly  to  be  wi{hed  that  EnglanJ^  by  ertncing  the  fiflcerity  cf 
her  fonner  profefiiODS,  may  fave  the  Umted  States  from  the  necef- 
iity  of  reforting  to  the  meafure  whkh  excluiively  depends  on  tliem. 
I  need  not  fugged  to  you  the  importance  of  tranfmitting  hither, 
as  early  as  poflible,  any  information  of  a  decided  charader  which 
you  may  poflefs  relative  to  this  fubje^  as  an  impatience  is  already 
betrayed  here  to  learn  that  one  or  the  other  of  the  conditions  has 
been  performed. 

I  am.  Sir,  with  great  refped. 

Your  faithful  fervant, 
(Signed)  JONA.  RUSSELL. 

His  Excellency  WlWtam  Pinckney,  &c. 


V. 

Mr^RuffeU  to  the  Secretary  of  State, 

Sir>  Pariii  %^May  x8ii. 

I  HAD  the  honour  to  addrefs  to  you  on  the  6th  inft.  by 
various  ports,  feveral  copies  of  the  note  of  the  Dulce  of  Bafema 
to  me  on  the  4th9  containing  a  lift  of  the  veflels,  the  admifiibB 
of  whofe  cargoes  had  been  authorifed  by  the  Emperqr. 

This  lift  comprizes  all  the  jfmerican  veflfels  which  had  arrived, 
without  capture,  in  the  ports  of  France  or  the  kingdom  of  //n/f , 
fbce  the  firft  of  November,  and  which  had  not  already  been  admit- 
ted^ excepting  the  fchooner  Friend/hip, 

The  papers  of  the  Friend/hip  had  been  miflaid  a^  the  cuftoni* 
boufc^  and  no  report  of  her  cafe  made  to  the  Emperor. 

As  the  Netu  Orleatu  packet  and  her  cargo  had  been  given  up  on 
hond  in  January  Uft,  there  can  be  no  longer  any  queftion  vrith 
reganTto  their  admiffion  ;  but  to  make  their  liberation  complete^ 
the  bond  (hould  be  cancelled* 

All  the  veffels  mentioned  in  the  lifti  excepting  the  Grace  Am 
Greene i  had  come  dired'  from  the  United  States,  without  having 
done  or  fubmitted  to  any  known  ad,  which  could  have  fubjeded 
them  to  the  opevation  of  the  Bcrtin  and  Mikm  decrees^  had  thefe 
decrees  continued  in  force. 

The  Graci  Ann  Greene  ftopped  at  Gibraltar,  remained  numj 
days  there,  and  in  proceeding  thence  to  MarfetUu  was  captured 
by  an  EngU/b  veffel  of  war.  The  captain  of  the  Grace  Ann  Greene^ 
with  a  few  of  his  people^  rofe  upon  the  Briti/b  prize  cfew,  re- 

-  *  took 
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took  his  veflel  from  them^  and  carried  her  and  them  into  the  port 
to  which  he  was  bound.  #  • 

The  captain  confidered  thi^  recapture  of  his  veflel  as  an  a£i  of 
refifliince  to  the  Britt/b  Orders  in  Council,  and  as  exempting  bi^ 
property  from  the  operation  of  the  French  decrees  profeffedly  ifTued 
in  retaliation  of  thofe  orders.  He  like  wife  made  a  merit  of  de* 
livering  to  this  govemn^nt  nine  of  its  enemies^  tp  be  treated  as 
prifoners  of  waf .  ^ 

His  veflel  was  liberated  in  December ^  and  his  cargo  the  beginning 
of  April  laft  ;  and  there  is  fome  difficulty  in  precifely  afipert^ning 
whether  this  liberation  was  predicated  on  the  general  revocation 
of  the  Berlin  and  Milan  decrees^  or  pn  a  fpecial  exemptipn  from 
them^  owing  to  the  particular  circumftancea  of  the  cafe. 

It  is  fomewhat  fingular  this  veflel  was  placed  on  the  liH  bf  the 
4th  inft.  wl^n  (he  had  been  liberated  and  her  cargo  admitted  fo 
long  before. 

It  may  not  be  improper  to  remark,  that  no  American  veJftU 
iaptured  Jince  the  ijl  of  November,  has  yet  been  rekqfed  or  had  m 
trial. 

Thefe  are  the  explanations  which  belong  to  the  meafure  I4iad 
the  honour  to  communicate  to  you  on  the  6th  inftant,  and  may 
afford  fome  afliflance  in  forming  a  juil  appreciation  of  its  extent 
and  chara&cr. 

I  have  the  honour  to  be.  Sir, 

With  great  confideration  and  refped. 

Your  moil  faithful  and  afliired  fervant^ 
(Signed)  JONA.  RUSSELL. 


U. 

ADMIRALTY  PRIZE  COUig:. 

APPEARED  perfonally  Jonathan  RuJfelU  of  Bentinci  Street^ 
Manchefier  Square,  Charg^  des  Affaires  of  the  Government  of  the 
United  States  of  America  at  the  Court  of  His  Britannic  Majeily, 
and  made  oath,  that  he  was  refident  at  Paris  from  the  iff  of  No^ 
vember  1810  to  the  month  of  September  l8l  i,  in  the  fame  capacity 
at  the  Court  of  France;  and  that  he  verily  believes,  that  during 
that  period  no  American  yeffel  or  cargo  was  condemned  for  a  viola- 
tion  of  the  Berlin  or  Mi/an  Decrees,  wluch  had  been  captured 
;^fter  the  ift  oi  fiovembfr  fSiQ;  and  be  be)ieyes  that  fuch  mcon* 
demnation  could  not  have  taken  place  without  information  thereof 
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hating  reached  him :  And  the  deponent  further  faith,  that  feveral 
cafes  came  to  his  knowledge,  in  which  reftitution  had  been  decreed 
to  the  claimants,  although  the  vefTels  feized  would  have  been  liable 
to  condemnation  under  the  faid  Berlin  or  Milan  Decrees  had  they 
continued  to  be  put  into  execution :   And  the  deponent  further 
faith,  that  he  has  been  officially  informed  by  the  jimerican  Mi» 
nifter  refident  at  Parity  that  from  the  faid  month  of  September  i8i  I 
to  the  2d  day  of  the  month  of  March  1812,  no  condemnation 
under  the  (aid  Berlin  or  MUan  Decrees  had  taken  place,  and  that 
there  had  not  been  a  fingle  inftance  of  their  apphcatioo  to  an 
jimeriean   veflel  or  cargo  fince  the  month  of  September   181 19 
though  many  inflances  had  occurred  to  which  they  mufk  have 
'  been  applied  had  they  been  in  vigour ;  but  that  many  American 
veiTeb  and  cargoes  had  been  reftored  to  the  lawful  owners  thereof, 
which  would  have  violated  the  faid  Decrees  had  they  been  in 
force :  And  the  deponent  further  faith,  he  hath  no  doubt  bat 
more  fpecific  information  as  to  cafes  reftored  in  the  French  Courts 
of  Prize  might  be  procured  from  the  records  of  the  faid  proceed- 
ings :  And  the  deponent  further  faith,  that  the  exhibits  hereto 
feimexed  marked  (a.)  and  (b.)  are  two  letters  which  he  has  re« 
ceived,  viz.  the  former  on  or  about  the  7th  day  of  February  laft, 
and  the  latter  the  end  of  March  laft,  from  Joel  Barlow  Efquire, 
the  Mxnifter  Plenipotentiary  of  the  Government  of  the  United 
States  of  America  at  the  Court  of  France^  and  are,  as  he  doth 
▼erily  and  in  his  confcience  believe,  true  and  genuine ;  and  that 
the  name  and  fubfcription  of  J.  Barlow,  fet  and  fubfcribed  to  the 
faid  letters,  are  of  the  proper  hand-writing  and  fubfcription  of 
the  faid  /•  Barlow  Efquire. 

JON.  RUSSELL, 
27th  JJK^  1 812. — ^The  faid  Jonathan 
JtufeUwzs  duly  fwom  to  the  truth 
of  this  affidavit, 

jBefore  me, 
S.  LusHiwGTON  Surf*. 

Prefent,  George  Jennsr,  Not.  Pub. 


(A.) 

Dear  Sir,  Parii,  29th  January  18 12. 

THE  ihip  jfcqflus.  Captain   Cottle^  from  Norfolk^  bound  to 

Jonain^eu  with'  tobacco^  bad  been  boarded  by  an  EngRflt  frigate, 

and 
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and  was  taken  by  a  French  privateer,  and  brought  into  Fuan^ 
for  the  fad  of  having  been  fo  boarded.  This  wai  in  November 
laft.  On  the  2d  of  December  I  ftated  the  fads  to  the  Duke  of 
Ba/fanOf  and  in  a  few  days  after  the  ihip  and  cargo  were  ordered 
by  the  Emferor  to  be  reJdored  to  the  owners,  on  condition  that 
/he  had  not  violated  the  French  navigation  laws,  which  latter 
queftion  was  fent  to  the  Council  of  Prizes  to  determine.  The 
Council  determined  that  no  fuch  violation  had  taken  place,  and 
the  (hip  and  cargo  were  definitively  reftored  to  Captain  Cottle. 
To  the  above  fad  I  can  add,  that  fince  my  refidence  here  feveral 
American  yeifels  with  cargoes  have  arrived,  and  been  admitted  in 
the  ports  of  France^  after  having  touched  in  England^  the  fad 
being  declared ;  and  there  is  no  indance  within  that  period 
of  a  veflel,  in  either  of  the  cafes  of  the  Berlin  and  Milan  DecreeSy 
being  detained  or  moleded  by  the  French  Government. 

With  great  refped  and  fmendihipy 
Your  obedient  fervant, 

J.  BARLOW, 

I,  the  underfigned  Charg^  d'Affaires  of  the  United  States  of 
America,  near  His  Britannic  Majefty,  do  hereby  certify,  thslt  the 
name  and  fignature  **  J.  Barlow,*'  fubfcribed  to  the  foregoing 
letter,  is  the  proper  hand-writing  and  fignature  of  Joel  BarloWf 
Minifter  Plenipotentiary  of  the  faid  United  States  at  Pane,  and 
entitled  to  full  faith  and  credit. 


Honourable  Mr.  Ruffell. 


JON.  RUSSELL. 


(B.) 

Dear  Sir,  Paris,  2d  March  iSi2« 

IT  fecms,  from  a  variety  of  documents  that  I  have  feen,  and 
among  others  the  decifion  of  Sir  William  Scott  iiuthe  cafe  of  the 
fhip  Fox,  that  the  Briti/h  government  requires  more  proof  of  the 
effednal  revocation  by  the  French  government  of  the  Berlin  and 
Milan  Decrees.  Though  it  is  not  eafy  to  perceive  what  purpofir 
fuch  additional  proof  is  to  anfwer,  either  for  obtaining  juftice  01 
for  (hewing  why  it  is  refufed,  yet  I  herewith  fend  you  a  few  cafes 
in  addition  to  what  have  already  been  f urnifhed. , 

Among  thefe,  I  believe  you  will  find  fuch  as  wHl  touch  ever^ 
point  that  vns  contemplated  in  thofe  Decrees,  to  prove  them  all    ^ 
to  have  been  removed.    If  not,  and  ftill  further  proof  after  this 
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(hould  be  deemed  neceflaiyy  I  am  doubtlefs  fmnifli  it ;  for  the 
fubjed  is  not  exhaufted,  though  your  patkace  may  be. 

iti.  The  fchooner  Fly,  jiddamsj  of  and  from  New  Tarlf  loaded 
with  cotton,  fugar^  and  coflFee,  bound  to  St.  Peter/hirg,  taken  by 
an  Engrt/b  cruizer  and  carried  into  Cptves,  thence  releafed,  came 
into  Havrcj  deckred  the  fa^  as  above  entered^  fold  her  cargo, 
reloaded  with  French  goods,  and  departed  without  moleftation. 

2d,  The  brig  Ann  Maria f  of  and  from  Nev>  Tori,  Daniel 
Campbell  mailer^  bound  to  a  port  in  France^  loaded  with  potafli, 
cotton^  ftaves^  put  into  Falmoulhp  then  came  to  Morhux^  entered, 
fold,  bought,  reloaded*  and  departed  as  above. 

3d,  Ship  Neptune,  Hopkins f  bound  from  London  to  Charle/lown, 
in  ballaft,  taken,  brought  into  Dieppe^  reftored  by  a  Decree  of 
the  Emperor,  and  departed  again  in  ballad. 

4th,  Ship  Marqu'u  de  Somervellet^  with  indigo,  fifli,  cotton, 
bound  to  Civita  Vecchiaf  boarded  by  a  Briti/h  frigate,  arrived  at 
her  port,  declared  the  fad,  entered,  fold,  and  is  now  reloading  for 
the  United  State/,  • 

5  th,  Ship  Phelef  from  Bofion  to  Civita  Vecchia,  colonial  pro- 
duce,  loaded  as  above,  arrived,  entered,  fold,  and  now  reloading 
for  departure. 

6tb,  Ship  Recovery  J  of  Bofion^  with  pepper,  loaded,  arrived, 
entered  as  above  at  the  fame  place,  now  felling  her  cargro. 

7th,  Brig  Star,  bound  to  Naples^  with  colonial  produce,  taken, 
and  carried  into  Toulon,  for  having  touched  at  Gibraltar,  under 
pretence  of  violation  of  the  Decrees,  and  reftored  by  the  Emperor, 
on  the  exprefs  ground  that  the  Decrees  no  longer  exiiled  as  ap- 
plicable to  the  United  States, 

It  would  be  wrong  to  alledge  that  any  of  theb  vefiels  were 
proteded  by  fpecial  licences.  In  the  firft  place,  only  three  of  the 
feven  had  licences ;  thofe  were  the  Fly,  the  Phehcj  and  the 
Recovery.  Secondly,  it  is  well  known  that  licences  are  not  and 
sever  were  giveft  as  protections  againft  the  effect  of  thefe  Decrees ; 
they  have  nothing  to  do  mth  the  Decrees.  The  object  of  the  licences 
given  to  velTels  of  the  United  States  is  diRindlly  defined  to  be 
merely  to  guard  agsunfib  falfe  papers,  and  to  prove  the  regularity 
of  the  voyage  ;  they  are  ufed  only  for  colonial  produce,  and  not 
at  all  for  the  produce  of  the  United  States ;  and  we  fee  in  every 
inftance,  that  a  veflel  loaded  wholly  with  produce  of  the  United 
Statest  or  in  ballad,  is  refpedlcd  by  the  government  here ;  at  leaft  I 
know  it  luifi  been  fo  iu  every  inftance  fmce  my  arrival  in  Septemberhiii  } 
and  (here  have  been,  I  have  uo  doubt,  not  lefs  (Imui  thirty  or  forty 
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fuch  vefTels  in .  France  within  that  period.  But  a  Teflel  loaded 
with  colonial  produce^  and  failing  without  fuch  a  licence,  would 
he  certainly  confifcatedy  whether  (he  had  violated  the  fuppofed 
Decrees  or  not.  Indeed,  the  regulation  about  licences  is  not 
a  maritime  regulation,  and  it  has  nothing  to  do  with  neutral  rights : 
It  is,  (Iridily  fpeaking,  a  relaxation  of  the  French  navigation  a£l 
in  favour  of  fuch  particular  perfons  as  obtain  them,  to  enable  fuch 
perfons  to  bring  goods  of  an  origin  foreign  to  the  United  Stoics 
igto  France. 

It  is  the  fame  as  if  a  veflel  of  the  United  Staiee  (hould  by  a  fpecial 
relaxation  of  the  Englijb  navigation  a6l  obtain  a  licence  to  bring 
Brawl  fugars  or  French  wines  into  England*  Such  a  licence  would 
furely  not  be  confidered  as  a  breach  on  the  pa^t  of  England  of  our 
neutral  rights ;  neither  would  it  be  a  breech  of  fuch  rights  to  con- 
fifcate  our  vefFels  carrying  fuch  articles  into  England  without  t 
licence.  The  violation  of  the  navigation  law  either  of  France  or 
England  is  not  a  neutral  right,  and  therefore  the  puniAiment  of 
fuch  violation  is  not  a  breach  of  neutral  right. 

I  have  taken  the  liberty  to  be  thus  particular  on  this  head,  be* 
caufe  in  feveral  inftances,  during  this  difcuffion  with  the  rainiftert 
of  the  Briti/h  government,  I  have  feen  a  difpofition  in  them  t» 
confound  with  the  French  Decrees  not  only  this  affair  of  fpecial 
licences,  but  feveral  regulations  merely  fifcal  and  municipal,  bear- 
ing no  relation  to  neutral  rights  or  to  the  Decrees  in  queftion. 

I  will  terminate  this  (latement  by  repeating  the  folemn  declara- 
tion that  I  made  to  you  in  my.  letter  of  the  30th  January  \  and 
there  is  no  impropriety  in  the  repetition,  fince  a  greater  length  of 
time  has  given  a  wider  fcope  to  the  declaration,  that  iince  my 
arrival  in  September  lalt,  there  has  not  been  a  fingle  inftance  of  tltf 
application  of  the  Berlin  and  Milan  Decrees  to  an  American  tcflal 
or  cargo,  and  that  I  have  not  heard  of  their  having  been  fo  applied 
fince  the  ift  of  November  iSio^  though  many  inftances.have 
occurred  vrithin  that  period  in  which  they  mud  have  been  fo  ap« 
^lied,  had  they  been  in  vigour.  *    • 

It  is  difficult  to  conceive,  probably  impoifible  to  procure*  and 
certainly  infulting  to  require  a  mafs  of  evidence  more  pofitive  than^ 
this,  or  more  conclufive  to  every  unprejudiced  mind. 

With  great  refpe^  and  friendfliip. 
Your  obedient  feryant, 

J.  BARLOW.. 

I,  the  underiigned  Charg^  des  Affaires  of  the  United  Sutes  of 
Jtmeruot  at  the  Court  of  Greqt  Britain^  do  hereby  certify  that  the 
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•foregoing  letter  was  received  by  me  firom  Josl  Barlo^t  Midifter 
Plenipotentiary  of  the  £dd  United  States  at  PariSf  and  that  the 
tiame  and  fignature  **  J.  Barhw*'  thereto  fubfcribed,  is  the  proper 
hand-writing  and  fignature  of  the  faid  JoeJ  Batlowf  and  that  foB 
faith  and  credit  are  due  to  it. 

JONA.  RUSSELLi. 


W. 

EiUraS  of  a  Later  from  Mr.  Ruffell  to  the  Secretary  rf  State  of  the 

United  States^  dated. 

Parity.  15th  July  1811. 

♦*  ON  the  5th  of  that  month  \_May'\  I  received  a  note  [No.  i] 
firom  the  Duke  oiBqffano,  dated  the  4th,  containing  a  lift  of  fix* 
teen  American  veflels  whofe  cargoes  had  been  admitted  by  order 
of  the  Emperor.  I  immediately  tranfmitted  to  you  feveral  copies 
of  this  communication^  and  I  gave  you  on  the  8th  fuch  an  account 
[No.  2]  of  the  admitted  cafes,  as  might  aid  you  in  forming  a 
eorre^  /cftimate  of  the  political  value  of  the  meafure  adopted  in 
their  fiivour. 

**  Although  I  was  fully  imprefied  with  the  importance  of  an 
early  decifion  in  favour  of  the  captured  veffels,  none  of  which  had 
been  included  in  the  lift  above  mentioned,  yet  I  deemed  it  proper 
to  wait  a  few  days  before  I  made  an  application  upon  the  fubjed. 
By  this  delay  I  gave  the  Government  here  an  opportunity  of  ob- 
taining the  neceifary  information  concerning  thefe  cafes,  and  of 
pttrfuing  fpontaneoudy  the  courfe  which  the  relations  between 
the  two  countries  appeared  to  require.  On  the  I'lth,  however, 
having  learnt  at  the  council  of  prizes  that  no  new  order  had  been 
received  there,  judged  it  to  be  my  duty  no  longer  to  remain  fiknt, 
left  this  Government  Should  erroneouily  fuppofe  that  what  had 
been  done  was  completely  fatis&£iory  to  the  Umted  Statet^  and, 
confiruing  nty  file  nee  into  an  acquiefcence  in  this  opinion,  negledk 
to  do  more.  I  therefore  on  that  day  addrefied  to  the  Duke  of  ■ 
Beffano  my  note  [No*  3]  with  a  lift  of  American  veifels  captured 
fincethe  \^oi Novewiber.  On  the  i6th,  I  learnt  that  he  had 
laid  this  note,  with  a  general  report  cm^it^  before  the  Emperor  ; 
but  that  Be  M(gefly  declined  taking  any  dedfion  with  regard  to 
it,  before  it  had  been  fubmitted  to  a  council  of  commerce.  Un- 
fortunately, this  council  did  not  meet  before  the  departure  of  the 
Emperbr  for  Cherbourg ;  ^nd  during  his  abfence,  and  the  fefttvab 
which  fucceeded  it,  there  was  no  affemblage  of  this  body. 
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^  Immediately  on  receiving  the  communication  of  the  Duke  ok 
Saffano  of  the  4th  of  May,  I  addreffed  him  a  note  [No.  4]  con* 
cerning  the  brig  Good  Intent,  detained  at  St.  Andero,  Although 
this  veflel  had  in  fa6b  been  captured^  yet^  from  the  peculiar  cir« 
cnmilances  of  the  cafe,  I  hoped  that  (he  would  be  placed  /on  the 
fame  footing  aft  thofe  which  had  been  admitted.  The  anfwer 
[No,  5]  whkh  was  cetumed  by  the  Duke  of  BqffknOf  dated  the 
1 5th.  and  received  the  zSth,  announced  to  me»  howeTer,  that  this 
affair  muft  be  carried  before  the  council  of  prizes.  Wiftiing  to  ref* 
^ne  this  cafe  from  this  inaufpicious  mode  of  proceeding,  I  agaiB 
addreffed  him  in  relation  to  it,  in  a  note  [No.  6]  on  the  2d  of  June. 
If  I  could  not  obtain  at  once  the  refloration  of  this  veffeU  it  was 
defirable^  at  leail,  that  (he  (hould  be  admitted  to  the  benefit  of 
the  general  meafure,  which  I  infinuated  might  betaken  in  favour 
•f  the  captured  clafs  mentioned  in  my  note  of  ihe  1  ith  of  May* 

**  As  in  this  note  I  have  ftated  the  cafe  of  the  Good  Intent  to  be 
analogous  to  thofe  of  the  Hare  and  iht  John^  it  may  be  proper  to 
explain  to  you  both  the  points  of  refemblance  and  diverfity,  in 
order  to  reconcile  this  note  with  my  declaration,  that  no  cap* 
tured  veifel  was  on  the  lift  of  the  4th  of  May.  The  cafes  agree 
in  the  deftinatiun  to  places  under  the  authority  of  France^  and  ia 
Ihe  arreflation  by  launches  in  the  fervice  of  the  French  Govern* 
ment ;  they  differ  in  the  Hare  and  John  having  already,  before 
they  were  taken^  arrived  at  the  port,  and  within  the  territorial 
jurifdi£lion  of  the  country  to  which  they  were  bound,  and  the 
Good  Intent  having  been  taken  without  fuch  jurifdi£^ion,  and  con* 
du£ied  to  a  port  to  which  (he  was  not  dedined.  The  taking  po& 
feCQon  of  the  Hare  and  the  John,  may  be  coniidered  then  as  m 
feizure  in  port,  and  tliat  of  tht  Good  Intent  as  a  capture  on  tht 
Jiigh  feas. 

<*  On  perceiving  that  the  fchooner  Friendfhip  was  not  named  ia 
the  lift  of  admitted  vcffels,  I  caufed  inquiry  to  be  made  at  the 
cufiom-houfe  concerning  the  caufe  of  this  omiilion.  It  was  ftate4 
that  her  papers  had  been  midaid,  but  that  fearch  was  making  for 
them,  and  that,  when  found,  a  report  would  immediately  be  made. 
I  waited  for  this  report  until  the  i8th  oi  May ;  but  finding  it  had 
not  been  made«  I  conceived  it  might  be  ufeful,  in  order  to  acce* 
lerate  it,  and  to  render  complete  the  admiflion  of  the  entire  claft 
to  which  this  cafe  belonged,  to  attra^  towards  the  FrieiMip  the 
mttention  of  the  Minifler  of  Foreign  Relations.  With  thb  vieir, 
I  prefented  to  him  my  note  [No.  7.}  of  that  date. 

•*  Having 
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"  Having  refle£ked  much  on  the  condition  attached  to  the  ad- 
'  miilion  of  the  Jimerican  cargoeft>  to  export  two  thirds  of  the  pro- 
ceeds in  filk^  and  being  perfuaded  that  the  tendency  of  this 
jrefbri^on^  added  to  the  dangers  of  a  vigilant  blockade,  and  to  the 
exa£tions  of  excel&Ye  tariff,  was  to  annihiUte  all  commercial  in- 
tercourfe  between  the  two  countries,  I  believed  it  would  not  be 
improper  for  me  to  offer  to  this  government  a  few  remarks  on  the 
fubje6i.  This  I  was  the  more  inclined  to  do,  as  it  was  to  be  ap« 
prehended  that  this  condition  was  not  impofed  as  an  expedient, 
for  temporary  purpofes  only,  but  tjiat  it  was  intended  to  be  con- 
tinued as  the  eiTential  part  of  a  permanent  fyllem.  In  a  note, 
therefore,  of  the  loth  of  June^  [No.  8.]  I  fuggefled  to  the  Duke 
of  BajfoHO  the  evils  which  might  be  expe^ed  naturally  to  refult 
from  the  operation  of  this  Teilri£kion  on  exports.  It  is  indeed  ap- 
parent, that  a  trade  that  has  to  run  the  gauntlet  of  a  Brltijh  block- 
ade, and  is  crufhed  with  extravagant  duties  inwards,  and  {hackled 
with  this  flngular  reftri£kion  outwards,  cannot  continue. 

**  On  the  14th  of  June,  Mr,  ffamiltortt  of  the  JoLn  Adams^ 
reached  Par//,  and  informed  me  that  this  vefTel  had  arrived  at 
Cherbourg.  Unwilling  to  clofe '  my  difpatches  by  her,  without 
being  able  to  communicate  fomething  of  a  more  dciidte  and  fatif- 
faftory  chara^er  than  any  thing  which  had  hitherto  tranfpired,  I 
immediately  called  at  the  office  of  foreign  relations  ;  but  the  Mi- 
niiler  being  at  Sit,  Cloudy  I  was  obliged  to  poflpone  the  interview 
which  I  fought,  until  the  Tuefday  follo^^'ing.  At  this  interview  I 
fiated'to  him  the  arrival  of  the  frigate,  and  my  folicitude  to  trauf- 
mit  by  her  to  the  United  States,  fome  a3  of  his  Government,  jufli^ 
fying  the  expeSation  with  which  the  important  latv  which  Jhe  had 
hnmght  hit  her  J  had  undoubtedly  been  paffed,  I  urged  particularly  a 
reply  to  my  note  of  the  i  ith  of  May,  relative  to  the  captured  veffels, 
and  obferved,  that  although  the  mere  pecuniary  value  of  this  pro- 
perty might  not  be  g^eat,  yet  in  a  political  point  of  view  its  imme- 
diate liberation  was  of  the  utmoll  confequence.  I  intimated  to  him 
at  the  fame  time,  that  my  anxiety  was  fuch  to  communicate,  by 
the  John  .^itunx,  a  deciiion  on  thefe  captures  to  the  American  Go. 
vemment,  that  I.fliould  detam  this  veffel until  I  had  received  it. 
He  replied  that  his  fentiments  accorded  perfedly  with  mine  in 
this  matter,  and  afcribed  the  delay  which  had  taken  place  to  the 
fame  caufesa^  I  have  affigned.  He  affured  me,  however,  that  he 
would  immediately  occupy  himfelf  again  with  this  bufinefs,  and 
unlefs  a  council  of  commerce  fhould  be  holden  within  a  few  days, 
he  would  make  zjpecial  report  to  the  Emperor,  and  endeavour  t«. 
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obtain  a  dectfion  frtm  htm  in  perfin.  He  approved  my  mtentloa 
«f  detaining  thie  frigate,  and  engaged  to  do  whateyer  might  de* 
,pend  on  hi)niy  to  enable  me  to  difpatch  h^r  with  fatisfaflion.  He 
«dded  that  he  had  already  made  inquiries  of  .the  competent  autho- 
rities^ concerning  the  ^ood  Intent  and  the  Fritnd/bip^zxi^  that  when 
their  reports  fhould  be  received,  he  would  do  whatever  the  circum* 
ilances  of  the  cafes  might  warrant. 

•*  I  now  fuggelled  to  him  the  evils  which  refulted  to  our  com« 
mercial  intercourfe  with  France^  from  the  great  uncertainty  which 
attended  it,  owing  to  the  total  want  on  th«r  part  of  clear  and 
general  regulations.  After  making  a  few  obfervations  in  expla- 
nation of  this  remark,  I  requeiled  to  know  if  he  would  have  any 
communication  to  make  to  me  on  the  fubje6l  previous  to  the  faiU 
ing  of  the  John  Adams.  I  was  led  to  make  this  inquiry  from 
information  which  I  had  indirej^ly  obtained^  that  frveral  refolu« 
tions  for  the  regulation  of  our  trade  had  been  definitively  decreed. 
He  replied,  that  no  {itch  communication  would  be  made  here,  but 
that  Mr.  Serrurter  would  be  fully  inftru£led  on  this  head.  The 
refolutions  juft  mentioned,  as  far  as  I  hare  learnt,  are,  to  admit 
the  produce  of  the  Untied  States  (except  fugar)  without  fpecial 
permits  or  licences ;  to  admit  cofFee,  fugar,  and  other  colonial 
produce,  with  fuch  permits  or  licences,  and  to  prohibit  every 
thing  anrtving  from  Great  BntatUf  or  places  under  her  controul. 

**  He  again  mentioned  the  difcovery  of  the  regulation  of  the 
year  twelve,  authorizing  the  certificates  of  origin  for  French  porta 
only,  or  for  ports  in  poflTeflion  of  the  French  armies ;  but  declared 
that  after  the  mod  thorough  examination  of  the  archives  of  hit 
department,  no  document  or  record  had  been  found .  pennitting 
thefe  certificates  to  be  granted  for  the  ports  of  neutral  or  allied 
powers.  He  again,  however,  profefTed  a  favourable  difpofitioa 
towards  our  negotiations  in  Denmark,  and  faid,  **  Le  fuccis  de  la 
miiOon  de  Mpnf.  Ervlng  s'accorderait  parfaitement  avec  nos  senti- 
mens,  et  ne  contrarierait  nuUement  notre  politique^" 

*^  With  the  view  above  ftated,  I  detained  the  John  Adams  until 
the  9th  inflant.  I  had  from  time  to  time,  in  the  meanwhile,  in« 
formed  myfelf  of  the  proceedings  with  regard  to  the  captured 
veflels,  and  afcertained  that  in  fad  the  Duke  of  Baffano  had  made 
A  report  in  rdation  to  them.  The  Emperor  it  appears^  however^ 
ftiU  wi(hed  for  the  decilion  of  his  Council  of  Commerce,  and  the 
report  was  laid  before  them  on  the  ift  of  this  month,  being  the 
£ril  time  they  had  aflembted  fince  the  date  of  my  letter  of  the 
iith  May,    I  waited  in  daily  expefUtion  of  heariog  the  refuk 
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of  their  delibentiont  UDt3  the  9th  inftiot,  when,  conoeiving'  fnfi* 
cient  time  had  been  allowed  for  receiving  it^  and  not   feeling 
perfe6Uy  at  mj  eaiie  under  the  refponfibUity   I  was  incurnng 
for  the  unauthorized  detention  of  the  Jobn  AdamSf  I  determined 
to   learn  from  the  Duke  of  Bafm9  in  perfon  what  I  might 
reafbnably  exped  in  the  matter.     I  accordingly  procured    an 
interview  with  him  on   the  day  lad   mentioned.      I   reminded 
him  of  what  had  paffed  at  our  conference  on  the  i  Sth  ultimo, 
and  told  him,   that   in   confequcnce   thereof  I   had  kept    xht 
fhip ;  but  that  I  could  not  with  propriety  (detain  her  longer, 
without  the  evident  profpedt  of  obtaining  from  the  French  govern- 
ment  the  releafe  of  the  captured  vefiels.     He  ezprefled  a  convic- 
tion of  the  juftice  of  my  obfervations,  and  alTured  me  that  he  waa 
in  hourly  expedtation  of   receiving  a  deciiion  on  the  captured 
cafet,  and  hoped  that  the  Jobn  Adams  might  not  be  permitted  to 
return  without  it.     I  thereupon  confented  to  keep  my  difpatchet 
open  until  the  I3th»  affuring  him  that  I  could  not  take  upon  my- 
Idf  to  protrad  the  detention  of  the  J%hn  Adams  beyond  that 
period. 

^  On  the  1 3th,  about  one  o'clock,  I  received  a  note  finom  the 
Duke  of  Baffimo,  of  which  the  enclofed  [No.  9.]  is  a  copy.  I 
waited  upon  him  immediately,  and  was  bformed  that  the  7Vm 
BrotterSf  the  Good  Intent f  and  the  Statf  three  of  the  captured  ve£- 
fels,  had  been  liberated.  He  added,  that  no  unneceflary  dehiy 
would  be  allowed  in  deciding  upon  the  whole. 

««  I  (hall  dilpatch  Ux.Hmmlton  this  day»  and  I  (haU  fend  with 
him  a  meflenger  to  be  landed  on  the  other  fide,  who  will  carry  to 
yix.Snuth  an  account  [No.  10.]  of  what  has  been  done  here,  to 
be  ufed  by  him  as  he  Audi  judge  proper.'* 


I. 

TtanJMxm  of  a  Utter  from  General  "Tnrfiau  to  the  Seentary  of 

State  f  dated. 
Sir,  November  14,  iSio. 

ALTHOUGH  you  may  have  been  already,  informed,  through 
iMWther  official  channel^  of  the  repeal  of  the  decrees  of  BerSn  and 
Mibi^t  it  is  agreeable  to  me  to  have  to  conErqa  to  you  this  new 
libesal  difpofition  of  my  Court  towards  the  Government  of  the 
States  of  the  Union. 

You  will  recoiled,  without  doubt.  Sir,  that  thefe  decrees  were 
adopted  in  retaliation  for  the  multiplied  Bkealuies  of  Et^knd 

againft 
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againft  the  rights  of  neutrals^  and  efpecially  againft  thofe  of  th* 
United  Statu  :  and  after  this  new  proof  of  deference  to  the  wifliet 
of  your  Government,  his  Majefty  the  Emperor  has  room  to  be« 
lieye,  that  it  will  make  new  efforts  to  withdraw  the  Jtmerkan 
commerce  from  the  yoke  which  the  prohibitory  ads  of  Great 
Britain  have  impofed  upon  it.  Tou  will  at  the  fame  time  obferve, 
Sir>  that  the  clearly  exprefied  intention  of  my  Government  is,  that 
the  renewal  of  commercial  intercourfe  between  France  knd  the 
United  States  cannot  alter  the  fyflem  of  exdufion  adopted  by  all 
Europe,  againjl  all  the  produQs  of  the  foil  or  of  the  tMonfaSures  (f 
England  or  her  colonies  :  a  fydero^  the  wifdom  and  advantages  of 
which  are  already  proved  by  its  developement  and  its  fuccefs '; 
and  of  which,  alfo,  the  United  States,  as  an  agricultural  and  com* 
mercial  povjer^  have  a  particular  tnterefl  in  aiding,  and  hafUmng  thg 
conviction »  Moreover^  Sir^  this  meafure  of  my  Government*  and 
thofe  which  yours  may  think  proper  to  adopts  will  prove  the  in« 
utility  of  the  efforts  of  the  common  enemy  to  break  the  ties  of 
friend/hip  which  a  humane  and  grenerous  policy  has  neceliarily 
formed  between  France  and  the  United  States f  and  which  the  a6kual 
crifis  ought  to  draw  clofer.  We  ought  hereafter,  Sir,  to  hope,  or 
xatherwe  may  beaffured,  that  new  relations  (till  more  clofe  and 
more  friendly  are  about  to  be  formed  between  Americans  and 
Frenchmen^  and  that  thefe  two  people  will  be  more  than  ever  con- 
vinced, that  their  glory,  their  intereft  and  their  happinefs  muft 
eternally  confecrate  the  principle  and  the  confervation  of  thefe 
relations. 

I  feize  with  eagemefs  this  occafion^  Sir,  of  renewing  to  you  the 
Sifiorance  of  my  high  confideration. 

(Signed)        TURREAU* 
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Licence — ^vitiated  by  changing  the  Port  of  Shipment 
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HIGH  COURT  OF  ADMIRALTY, 

In  Cafes  of  Vejfels  failing  under  Brittjh  Licences • 


GOEDE  HOOP,  PiETERS.  Jv;^  7tJ»# 

1809. 

THIS  was  a  leading  cafe,  and  became    of  iill*  Expired  licence 
r        •«      1       1         ^  •  i_  — Ptrties  having 

portance,    as  it   furniibed  the  Court  with  an  uTeddoedm- 
opport unity  of  ftating   generally  the    principles  by  jCTteiby^Kd^ 
which  its  decifions  would  be  governed  in  queftions  ^JS^cOTtroifrOTi 
arifing  on  the  capture  of  veflels  failing  under  Britijh  carrying  their 

..  ri«        n  •  i_  1  »ir  .      intention«into 

hcences.     Ine  ihip  was  chartered  at  Marennes^  to  effea  within  the 

proceed  in  ballad  to  Rocbelle,  and  there  to  take  on  JJ^Ji^oa 

board  her  prefent  cargo ;  (he  arrived  at  Rochelle  on  the 

1  (I  of  ^/r/7l  809,  and  completed  her  lading  on  the  1 3th 

May,  but  did  not  fail  until  the  29th  June^  on  which . 

day  (he  was  captured,  as  the  licence  had  expired.  The 

excufe  fet  up  was,  that  the  fhip  was  detained  after  her 

cargo  was  on  board  by  an  embargo,  which  had  been 

impofed  by  the  French  Government ;    and  that  for 

fome  days  after  it  was  taken  off,  (he  was  prevented 

from  failing  by  contrary  winds* 

B  Judo- 
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Th«         circumftances  would  permit,  he  (hould  have  a  hit 

Gosos  How.     •ii  J.  ••  i«« 

^—-......^   indulgence  refpefbing  thofe  points  in  which  he  bad 

^ItoJ**  been  prevented  from  a  literal  performance,  by  obftnic- 
tions  which  he  could  neither  forefee  nor  obviate.  This 
was  the  rule  of  interpretation  when  licences  were  even 
matters  of  fpecial  indulgence. 

But  it  has  happened,  that  in  confequence  of  the  ex- 
traordinary and  unprecedented  courfe  of  public  events, 
thefe  licences  have,  in  a  certain  degree,  changed  thdr 
character,  and  are  no  longer  to  be  confidered  ezadly 
.  in  the  fame  light.  It  is  notorious,  that  the  enemy  has 
in  this  war  direded  his  attacks  more  immediately 
againfl  the  commerce  of  this  country  than  in  former 
wars ;  and  a  circumilance  of  Aill  greater  weight  is, 
that  he  has  poflefTed  himfelf  of  all  thofe  places  that  in 
former  wars  remained  in  a  ftatc  of  neutrality.  To 
what  part  of  the  continent  can  we  now  look  for  a 
country,  which  is  not  either  under  the  a&ual  domi- 
nion of  France^  or  in  that  ftate  of  fubje£tion  to  it, 
which  operates  with  all  the  effcQ,  of  dominion? 
It  is  a  ftate  of  things  in  which  it  has  become 
impoffible  for  England  to  carry  on  its  foreign  com, 
merce,  without  placing  it  on  a  very  different  footing 
from  what  its  convenience  required  in  former  wars. 
To  fay  that  you  (hall  have  no  trade  with  the  enemy, 
would  be  in  effe£t  to  fay,  that  you  fhall  not  trade  at 
all,  becaufe  that  commerce  which  is  eflential  to  the 
profperity  of  the  country,  cannot  be  carried  on  in 
thofe  fmall  and  obfcure  nooks  and  comers  of  Europe^ 
if  any  fuch  can  be  found,  which  are  dill  independent. 
I'he  queftion  then  comes  to  this.  How  is  the  foreign 
commerce  of  the  country  to  be  maintained  ?  It  muft 
be  either  by  relaxing  the  ancient  principle  entirely,  and 
permitting  an  unlimited  intercourfe  with  the  ports  of 
the  enemy,  and  where  the  ports  of  other  nations  are 
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put  under  blockade  (as  they  are  by  the  Orders  in        The 
Council)  for  other  reafons  than  thofe  of  a  direft   ^'p»    qq^- 
hoftile  cha  rafter,   they  become    liable  to   be  con-      jviw.  7*, 
fidered  and  treated  in  like  manner,  fo  far  as  the  pur-       *^* 
pofes  of  blockade  require ;  or  it  muft  be  by  giving 
a  greater  extenfion  to  the  grant  of  licences.     As 
to  the  relaxation  of  the  general  principle,  by  which 
an  open  and  general  intercourfe  with  the  enemy  would 
be  allowed^  the  confent  of  both  parties  is  requifite  to 
make  that  eflfeftual,  and  even  if  the  enemy  permitted 
it,  the  legillature  would  probably  not  think  proper  to 
proceed  to  that  length,  and  for  reafons,  I  prefume, 
a>nne£ted  with  the  public  fafety.    It  has  therefore 
tolerated  a  refort  to  the  other  mode  of  permitting  a 
trade  by  licences,  which,  though  they  are  fo  denomi- 
nated, are  likewife  in  effeft  expedients  adopted  by  this 
country  to  fupport  its  trade,  ia  defiance  of  all  thofe 
obftacles  which  are  interpofed  by  the  enemy.    They 
are  not  nxere  matters  of  fpecial  and  rare  indulgence, 
but  are  granted  with  great  liberality  to  all  merchants 
of  good  charafter,  and  are  expreffed  in  very  general 
terms ;  requiring, .  therefore,  an  enlarged  and  liberal 
interpretation.     At  the  fame  time,  they  are  not  free 
from  control ;  reftridions  diftated  by  prudent  cau- 
tion are  annexed,  and  where  they  are  fo  annexed, 
thofe  reftriftions  muft  be  fuppofed  to  have  an  operative 
meaning.    It  is  not,  therefore,  in  the  power  of  this 
Court  to  apply  fuch  an  interpretation  to  a  licence,  as 
would  be  in  direft  contradiction  to  its  exprefs  terms, 
or  to  lay  that  effed  fiiould  be  given  to  one  part,  and 
not  to  another.    If  the  permiflion  is  for  a  fliip  to  go 
in  ballaft,  it  would  be  impoffible  for  the  Court  to  (ay, 
that  it  fhall  go  with  a  cargo ;  for  that  would  be  not  an 
interpretation,  but  a  contravention  of  the  licence.  But 
where  it  is  evident  that  the  parties  have  zGted  with 
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The      *  perfeft  good  faith,  and  with  an  anxious  wifli  to  con- 

»J!I!LJ!ir  ^^^^  ^^  ^^^  terms  of  the  licence,  I  prefume  that  I  am 
jiTov.  7th,  only  carrying  into  effeft  the  intention  of  the  grantor, 
JS09.  \^hen  I  have  recourfe  to  the  utmoft  liberality  of  con- 
ftruftion,  which  it  is  in  the  power  of  this  Court  to  ap- 
ply-  As  a  general  rule,  therefore,  it  is  to  be  under- 
ftood,  that  where  no  fraud  has  been  committed,  where 
no  fraud  has  been  meditated,  as  far^as  appears,  and 
where  the  parties  have  been  prevented  from  carry. 
ing  the  licence  into  literal  execution,  by  a  power 
which  they  could  not  contrx)!,  they  fliall  be  entitled 
to  the  benefit  of  its  protedion,  although  the  terms 
may  not  have  been  literally  and  ftriftly  fulfilled.  If  I 
affume  too  much  in  laying  down  this  rule,  it  muft  be 
reSified  in  the  fupcrior  Court ;  but  looking  to  the 
intentions  of  the  Government,  not  only  to  what  they 
are,  but  to  what  I  am  led  to  fuppofe  they  muft  be ; 
looking  to  the  extreme  difficulty  of  carrying  on  the 
commerce  of  the  country  in  the  ftruggle  which  it  has  to 
maintain,  not  only  againfl  the  power,  but  againft  the 
craft  of  the  enemy ;  looking  to  the  frequency  and  the 
fuddennefs  with  which  He  lays  on  or  takes  off  his  em* 
bargoes,  according  to  the  exigency  of  the  moment ; 
looking  to  the  vanous  obftruftions  that  prefent  them- 
felves  in  obtaining  veffels,  in  confequence  of  the  fmall 
remainder  that  there  is  of  neutral  navigation  in  Europe ; 
looking  alfo  to  this  circumftance,  that  all  this  inter* 
courfe  muft  be  carried  on  by  the  fubjeds  of  the  enemy, 
that  it  muft  be  a  confidential  tranfadion  to  be  con* 
^u&ed  by  an  enemy  (hipper  at  great  rifle  and  hazard 
to  himfelf ;  looking  to  the  total  change  which  has 
'  taken  place  in  the  nature  and  charader  of  thefe  li- 
cences, if  that  denomination  is  to  be  continued :  I  fay, 
looking  to  ail  thefe  confiderations,  wher^  there  is 
plearly  an  abfence  of  all  fraud,  and  of  all  dtfcoverable 

induce^ 
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inducement  to  frauds  I  mufl:  go  to  the  utmoft  length  of    %  The 
prote&ion  that  fair  judicial  difcretion  will  warrant,  oo^ 

though  there  may,  under  fuch  circumftances,  have  been  n<w,  7th, 
a  confiderabic  failure  in  the  literal  execution  of  *the  ^  . 
terms  of  the  licence.  There  may  be  great  inconve- 
nience in  the  whole  fyftem  of  licences,  as  indeed  it  is 
fcarce  poiBble,  in  the  prefent  flate  of  the  world,  that 
there  fhould  not  be  great  practical  inconvenience  in 
any  mode  of  condu&ing  its  commerce.  That  is  c^ 
queilion  of  policy  with  which  this  Court  has  nothing^ 
to  do :  It  has  only  to  enforce  the  juft  execution  of 
legitimate  orders  iflued  by  competent  authority. 

Having  laid  it  down,  therefore^  as  a  g[enera^ 
principle,  that  where  there  is  clear  bona  fides  in  th^ 
bolder,  this  Court,  though  it  certainly  will  not  con- 
travene the  terms  of  a  licence,  will  give  it  the  moft 
liberal  conftrudion — ^I  come  now  to  apply  that 
rule  to  the  cafe  before  me.  The  principal  ground  of 
objedion  is,  the  delay  which  took  place  in  the  failing 
oftheveiTel;  butlmuft  obferve,  that  having  ^cs^lle.^ 
on  the  Counfel  for  the  Captors  to  point  out  what  par- 
ticular fraud  could  have  been  intended  by  this  pro* 
craftination,  I  have  only  been  anfwered  by  a  fort  of 
general  fuggeftion,  that  fuch  an  extenfion  of  the  period 
allowed  might  afford  an  opportunity  of  bringing  the 
licence  into  ufe  a  fecond  time.  But  that  any  fuch  ufe 
was  made,  or  intended  to  be  made,  of  the  licence,  in 
the  prefent  inftance,  has  not  been  fuggefted,  and, 
therefore,  it  is  to  be  taken  as  a  cafe  clear  of  that  ad 
or  intention  of  fraud.  It  is  objeded  to  the  mafter, 
that  he  did  not  produce  his  licence  to  the  captors,  and 
that,  on  his  arrival  at  Plymoathj  he  delivered  certain 
papers  and  documents  to  his  agents  there.  But  it  is 
impoffible  not  to  take  into  confideration  the  difficul- 
ties under  which  fuch  perfons  labour  ^  they  are  perlbns 
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Tht        cxpofed  to  great  haraflments  both  on  the  one  fide  and 
PIPE  ^^  the.other.    They  know  th^t  they  are  embarked  in 

Aw.  7^,  tranfaftions  of  great  confidence  and  my ftery,  requiring 
^'  the  utmoft  care  and  circumfpedlion,  and  they  are  to 
pick  their  way,  in  fear  and  filence,  walking,  as  it 
were,  at  every  ftep,  over  burning  plough-fliares.  That, 
under  fuch  circumftances,  there  ihould  have  been  fome- 
thing  of  referve  in  the  conduft  of  this  neutral  mafter, 
is  not  very  much  matter  of  furprife,  or  of  ferious  judi- 
cial animadverfion.  As  far  as  can  be  coUefted  from  the 
contents  of  the  papers,  no  fraud  feems  to  have  been 
meditated  in  keeping  them  back ;  and  I  dwell  the  lefs 
upon  this  objeftion,  becaufe  it  is  one  which  the  cap- 
tors have  no  right  to  take  in  this  cafe,  as  it  appears 
that  they  have  not  done  their  duty  in  bringing  in  the 
papers  in  a  regular  manner.  It  is  the  known  duty  of 
the  prize-inader  to  take  poffeflion  of  the  (hip's  papers, 
and,  upon  his  arrivals  to  make  an  afHdavit  and  bring 
them  in }  but  here  they  were  left  in  the  cuftody  of  the 
mafter  of  the  (hip.  When  the  (hip  comes  into  port, 
does  the  prizcrmafter  demand  them  ? — ^no,  that  was  not 
jdone ;  they  are  brought  in  fome  days  afterwards  by  a 
perfon  of  the  name  of  Smithy  who  defcribes  himfelf  as 
the  agent  of  the  agents  of  the  captors.  If,  therefore, 
jiny  papers  were  kept  back,  it  is  a  fault  of  which  the 
paptors  have  no  right  to  complain';  there  is  an  ^nd  of 
any  objeftion  that  can  proceed  f^om  that  quarter,  as 
to  an  unfairnefs  in  the  produdtioji  of  the  papers.  But 
thefe  papers  are  fuch  as  the  mafter  could  not  have  any 
jntereft  in  withdrawing;  and,  therefore,  there  is  not 
much  in  the  fubftance  of  the  objeftion.  The  account 
given  by  the  mafler  is,  "  that  the  veflel  failed  from 
^  Marennes^  in  France^  in  the  month  of  March  laft, 
.  f  *  where  fhe  was  charrered  to  proceed  in  ballaft  to  /?*- 
f  *  cbelh^  there  to  take  on  board  her  prefent  cargo ;  that 
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**  the  faid  fliip  failed  from  Maretmes^  aforefaid,  on  the  The 
*«  aS'th  of  March  laft,  and  arrived  at  Rocbelle  on  the  ift  <?<>">«  Hw. 
**  of -/^^r;7  following ;  and  in  the  fame  month  began  to  jviw.Tth, 
lake  on  board  her  prefent  ladings  and  completed  '^^ 
the  fame  on  the  1 3th  of  May  following.  That  the 
**  faid  (hip  failed  from  Rocbelle  aforefaid,  being  her 
laft  clearing  port,  previous  to  the  capture  on  the 
29th  June  laft,  having  been  detained  from  failing 
*'  after  her  cargo  was  on  board,  by  means  of  an  cm- 
**  bargo  by  the  French  Government,  and  for  fome 
**  days  by  contrary  winds/*  It  is  faid,  that  this  was 
a  very  long  time,  and  fo  it  is ;  and  it  is  a  long  time 
which  the  Court  is  under  the  necedity  of  allowing  on  ' 
^account  of  the  immenfe  difficulties  which  are  to  be  over- 
come. You  cannot  generally  fend  fhips  from  England, 
and  they  muft  therefore  be  procured  as  they  may  in 
ports  of  the  enemy.  This  Ihip  was  chartered  in  an 
enemy's  port,  and  as  there  muft  have  been  a  good 
deal  of  previous  porrefpoudence,  it  is  not  furprifing 
that  a  confiderable  time  elapfed  before  the  bufincfs 
was  concluded.  The  (hip  failed  from  Rochelle  on  the 
sift  June,  and  was  taken  on  the  fame  day.  Now^ 
the  whole  labour  of  the  argument  has  been  employed 
to  (hew,  that  fome  fraud  or  other  muft  be  prefumed, 
from  the  length  of  time  which  elapfed  after  the  ex*  . 
piration  of  the  licence.  But  what  is  the  natural  pre* 
fumption  in  this  cafe  ?  why,  that  the  party  would  not 
countenance  an  unneceflary  delay,  which  muft  be  con- 
trary to  his  own  dired  intereft.  This  fumifhes  a  very 
ftrong  ground  to  fuppofe,  that  it  was  by  accident  that 
the  (hip  was  prevented  from  completing  her  voyage 
within  the  time  exprefied  in  the  licence.  If  it  could 
be  (hewn,  that  the  licence  had  been  ufed  before^  and 
that  the  delay  in  the  prefent  inftance  arofe  fit>m  its 
previous  ufe,  or  that  there  was  any  other  fraudulent 
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Tht        expofed  to  great  haraflments  both  on  the  one  fide  and 
"*'  on  the.other.    They  know  tl^it  they  are  embarked  m 

jvop.  7U1,  tranfadions  of  great  confidence  and  myftery,  requiring 
*  ^'  the  utmoft  care  and  circumfpedUon,  and  they  arc  to 
pick  their  way,  in  fear  and  filence^  walking,  as  it 
were,  at  every  ftep,  over  burning  plough-fhares.  That, 
under  fuch  circumftances,  there  fliould  have  been  fome- 
thing  of  referve  in  the  conduct  of  this  neutral  mafter, 
is  not  very  much  matter  of  furprife,  or  of  ferious  judi- 
cial animadverfion.  As  far  as  can  be  colleded  from  the 
contents  of  the  papers,  no  fraud  feems  to  have  been 
meditated  in  keeping  them  back ;  and  I  dwell  the  lefs 
upon  this  objeftion,  becaufe  it  is  one  which  the  cap- 
tors have  no  right  to  take  in  this  cafe,  as  it  appears 
that  they  have  not  done  their  duty  in  bringing  in  the 
papers  in  a  regular  manner.  It  is  the  known  duty  of 
the  prize-mafter  to  take  poffefiion  of  the  (hip's  papers, 
and,  upon  his  arriva}^  to  make  an  affidavit  and  bring 
them  in  j  but  here  they  were  left  in  the  cuftody  of  the 
mafter  of  the  fliip.  When  the  fhip  comes  into  port, 
does  the  prize^-mafter  demand  them  ? — ^no,  that  was  not 
done ;  they  are  brought  in  fome  days  afterwards  by  a 
perfon  of  the  name  of  Sfnitb,  who  defcribes  himfelf  as 
the  agent  of  the  agents  of  the  captors.  If,  therefore, 
^ny  papers  were  kept  back,  it  is  a  fault  of  which  the 
captors  have  no  right  to  complain';  there  is  an  $nd  o^ 
any  objeftion  that  can  proceed  f^om  that  quarter,  as 
to  an  unfairr.efs  in  the  prod  vi£t ion  of  the  papers.  But 
thefe  papers  are  fuch  as  the  mafier  could  not  have  any 
intereft  in  withdrawing ;  and,  therefore,  there  is  not 
much  in  the  fubilance  of  the  objeftion.  The  account 
given  by  the  mafler  is,  "  that  the  veflel  failed  from 
**  Marennesy  in  France^  in  the  month  of  March  laft, 
.  •*  where  flie  was  charrered  to  proceed  in  ballaft  to  Re^ 
f  ^  cbelUi  there  to  take  on  board  her  prefent  cargo ;  that 
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**  the  faid  fliip  failed  from  Marennes^  aforefaud,  on  the  The 
^«  aS'th  of  March  laft,  and  arrived  at  Rocbelle  on  the  ift  Co">e  Hoof. 
**  of -/^^r;7  following ;  and  in  the  fame  month  began  to  jviw.  7th, 
"  lake  on  board  her  prefent  lading,  and  completed  '*°^ 
the  fame  on  the  1 3th  of  May  following.  That  the 
faid  (hip  failed  from  Rocbelle  aforefaid,  being  her 
laft  clearing  port,  previous  to  the  capture  on  the 
29ch  June  laft,  having  been  detained  from  failing 
after  her  cargo  was  on  board,  by  means  of  an  em- 
**  bargo  by  the  French  Government,  and  for  fome 
^*  days  by  contrary  winds/*  It  is  faid,  that  this  was 
a  very  long  time,  and  fo  it  is ;  and  it  is  a  long  time 
which  the  Court  is  under  the  necefEty  of  allowing  on  ' 
account  of  the  immenfe  difficulties  which  are  to  be  over- 
come. You  cannot  generally  fend  fhips  from  England, 
and  they  muft  therefore  be  procured  as  they  may  in 
ports  of  the  enemy.  This  Ihip  was  chartered  in  an 
enemy's  port,  and  as  there  muft  have  been  a  good 
deal  of  previous  porrefpoudence,  it  is  not  furprifing 
that  a  confiderable  time  elapfed  before  the  bufincfs 
was  concluded.  The  (hip  (ailed  from  Rochelle  on  the 
sift  June,  and  was  taken  on  the  fame  day.  Now^ 
the  whole  labour  of  the  argument  has  been  employed 
to  (hew,  that  fome  fraud  or  other  muft  be  prefumed, 
from  the  length  of  time  which  elapfed  after  the  ex*  , 
piration  of  the  licence.  But  what  is  the  natural  pre- 
fumption  in  this  cafe  ?  why,  that  the  party  would  not 
countenance  an  unnece(rary  delay,  which  muft  be  coii- 
trary  to  his  own  dired  intereft.  This  fumifhes  a  very 
ftrong  ground  to  fuppofe,  that  it  was  by  accident  that 
the  (hip  was  prevented  from  completing  her  voyage 
within  the  time  exprefied  in  the  licence.  If  it  could 
be  (hewn,  that  the  licence  had  been  ufed  before^  and 
that  the  delay  in  the  prefent  inftance  arofe  ftom  its 
previous  ufe,  or  that  there  was  any  other  fraudulent 
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Tht        purpofe  to  be  aofwered,  moft  certainly,  I  fhoold  then 
GoBPi  Hoot.   ^^1  £^y  ^^^  paiticular  explanations }  but  as  no  fraud- 

jvbv.  Tdi,  ulent  motive  has  been  pointed  out,  I  muft  fuppofe  that 
'^^'  the  party  was  not  dilatory  in  furthering  the  completion 
of  hit  own  mercantile  adventure*  The  only  thing  fug- 
gefted  is  the  fad  that  the  time  limited  by  the  licence 
had  expired.  That  has  been  accounted  for  by  the  in- 
tervention of  an  alledged  embargo.  Shall  I,  under 
thefe  circumftances,  order  the  faft  of  the  embargo  to 
be  eftabliflied  by  further  proof,  when  it  is  fo  probable 
in  itfelf,  and  load  this  table  with  French  decrees  and 
ordinances,  which  would,  after  long  delay,  in  all  pro- 
bability, lead  to  the  £une  condufion  at  lad  ?  Looking 
to  the  local  circumHances  of  the  country  in  which  the 
tranfa^on  originated^  and  to  the  conduft  of  the  French 
Government  at  that  particular  period,  I  think  it 
my  duty  to  ftand  upon  the  prefumption,  that  the  em- 
bargo did  exiil,  and  to  hold  the  parties  entitled  to 
reftitution,  paying  the  captors  their  expences,  which 
I  cannot  refufe,  whcr^  the  ps^rties  are  ading  in  appa- 
rent contravention  of  the  literal  ttrm^  of  their  licence* 
In  A|ch  caf<^  His  Majefty's  Officers  hare  a  right  to  be 
fati^ied,  and  they  are  entitled,  in  juitice,  to  be  pro- 
teded  in  their  expences.  It  is  an  inconvenience  not 
arifing  from  capture,  but  from  the  prefent  ftate  of 
affairs,  and  from  which  the  Court  oinnot  relieve  the 
claimv&t9,  however  it  may  regret  that  they  ihould  be 
fubj^ded  to  it.  Th(;  licence,  I  obfenre,  is  only,  to 
bring  a  cargo  of  brandy,  and  as  there  are  other  goo^ 
on  board,  thofe  goods  mu(t  be  condemned,  as  the  pef- 
mii&oa  is  limited  to  the  bnmdy* 
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CATHERINA  MARIA,  Bratherino.  Nov,  7th. 

1809. 

THIS  M^as  the  cafe  of  a  veflfel  under  Meckjenburgb  Licence  t^^  pro. 
«  1.  •    I.  \  r  ceed  m  baUqft  to 

colours,  which  was  captured  on  a  voyage  from  » port  of  the 
Ro/iock  to  Liebau,  with  a  cargo  of  wine  and  brandy,    JSJJ2e  rfSins- 

ing  a  cu|;o  from 

Judgment.  '^*"^'*'^^ 

■^  ^  countrjr,  will  not 

Sir  WmiamScott.—l  can  have  no  doubt  that  thi$  Si^tg't'cS** 
vcffel  is  Uable  to  condemnation  under  the  Order  in  <»theportoftii« 

enemy. 

Council,  which  prohibits  all  trade  between  ports  from  7th  Jan.  1807. 
•which  the  Britijh  flag  is  excluded.  Protefiion  is  in- 
deed contended  for  by  virtue  of  a  licence  found  on 
board  at  the  time  of  capture,  permitting  a  veflel,  bear- 
ing any  flag  except  the  French^  to  fail  in  ballafl  to  any 
port  in  the  Baltic  or  the  White  Sea,  for  the  purpofe  of 
bringing  a  cargo  from  thence  to  this  country.  But  that 
will  certainly  not  enable  the  veflel  to  carry  a  cargo  to 
the  port  of  the  enemy.  The  ulterior  branch  of  the 
voyage,  the  voyage  to  this  countiy,  is  that  alone  where- 
in the  veflel  is  permitted  to  carry  a  cargo  by  the  terms 
of  this  licence,  and  having  been  captured  with  a  cargo 
on  board  during  her  voyage  to  the  RuJJian  port,  it  can- 
not be  faid  that  flie  is  to  derive  prote£Hon  from  it* 
There  would  be  an  end  of  \}^t  Orders  in  Council^ 
by  which  the  trading  between  the  ports  of  the  enemy 
is  prohibited,  if  their  effe£t  could  be  taken  oflT  by  pro- 
ceeding to  fuch  ports  with  cargoes,  with  the  oflenflble 
purpofe  of  an  ulterior  voyage  to  this  country.  It  has 
therefore  been  made  a  general  condition  of  thefe 
licences,  that  a  veflel  on  her  voyage  to  the  enemy's 
port  fliall  go  in  ballafl;,  unlefs  flie  is  proceeding  from 
fome  open  port.  And  although  it  has  been  argued, 
that  the  iir(l  branch  of  the  voyage  is  of  fubordinate 
confideration,  I  cannot  take  upon  myfelf  to  overlook 
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The         this  confideration,  and  to  fay,  that  a  licence  permit- 
MAEiir*     ting  a  Teffel  to  proceed  to  an  enemy's  port  in  ballaft 


— ■  Ihall  extend  to  the  proteftion  of  a  veffel  proceeding 

"^^1809.^*  thither  with  a  cargo.  If,  as  it  has  been  obferved,  the 
objed  of  obtaining  naval  (lores  from  RuJ/ia  is  of  fuch 
high  importance  to  this  country  as  to  overcome  every 
other  confideration,  the  terms  of  thefe  licences  may, 
upon  proper  reprefentation,  be  altered  by  His  Majef- 
ty's  Government ;  but  it  is  not  within  the  competence 
of  this  Court  to  make  fuch  alterations,  or  to  relieve 
the  claimants,  by  giving  to  the  terms  of  a  licence  an 
interpretation  evidently  not  within  its  meaning. 

Then  again  it  has  been  urged,  th^t  the  French  autho- 
rities at  Rojlock  compelled  the  mafter  to  take  this  cargo 
on  board.    I  mud  obferve,  in  the  firft  place,  that  this 
fuggeftion  comes  out  in  a  manner  not  much  calculated 
to  infpire  implicit  confidence  in  the  mind  of  the  Court ; 
but  were  it  otherwife,  fuch  an  excufe  can  never  be 
admitted.     What  is  to  become  of  thefe  Orders  in 
CouQcil  if  the  enemy,  by  the  mere  introduftion  of  a 
force  which  the  mafter  of  a  merchant  veifel  cannot 
refift,  is  to  defeat  their  operation  ?  force  would  in  all 
cafes  be  employed,  and  in  many  cafes  coUufively.    In 
every  inftance  in  which  the  neceflities  of  this  country 
might  require  the  introdufUon  of /Siu^ah  produce  into 
the  ports  of  pnglandy  the  enemy  would  derive  a  con* 
current  advantage  by  the  transfer  and  circulation  of 
his  ovm  con^modities.    I  am  under  the  neceffity  of 
confidering  the  yeiTel,  th^doTf^  9s  captured  on  a 
voyage  which  by  no  latitude  pf  int^retation  can  be 
brought  within  die  terpis  of  the  licence  by  which  alone 
it  could  be  prote£ted,  and  the  plea,  that  the  cargo 
was  taken  on  board  by  compulfion,  being  in  its  own 
nature  inadmiifible,  the  cargo  cannot  be  cxeipptp4 
l^om  the  fate  pf  the  fbip. 
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CARL,  Berlin.  j«n.»9tb, 

1810 

THIS  was  the  cafe  of  a  veffel  in  ballaft,  which  was  vcffei  proceed- 
ing to  the  port  of 

captured  on  a  voyage  from  Loutfa  to  Cronftadt.  fliipment  m  bai- 
A  claim  was  given  by  a  Britijh  houfe  of  trade,  fetting  hwing  m^! 
forth,  that  in  the  month  of  Auguji  1808,  and  alfo  in  ^^^^^^^ 
the  months  of  Febrttary  and  May  1800,  they  had  tingfonhthata 

'  ^  -^ '  y  ii£^  licence  had 

procured  licences  to  proted  various  fhips  engaged  been  obtained, 
m  miportmg  cargoes  from  Rtiffta  to  this  country;  pUedtothuveflu 
that  the  licences  were  forwarded,  foon  after  they  ^*'^J^''^^ 
were  procured,  to  their  agent  at  Peterburzs  but  ment— refti- 
that,  owmg  to  the  difficulty  of  procunng  vellels  m 
the  Ruffian  ports,  feme  of  the  licences  obtained  in 
Auguji  1S08  remained  at  the  end  of  the  feafon 
in  the  hands  of  their  agent,  and  among  others  the 
licence  on  board  this  veflel ;  that  in  May  or  June 
1 809  they  were  informed  by  their  agent,  that  he  had 
engaged  the  ihip  Carl^  then  in  the  port  of  Louifa^  to 
proceed  from  thence  in  ballaft  to  Cronftadfy  to  take 
^  on  board  a  cargo  which  he  had  purchafed  for  their 
houfe,  for  the  purpofe  of  proceeding  with  it  to  a  Bri- 
tijh  port ;  that  they  were  fubfequently  informed  by 
their  agent,  that  not  having  then  received  any  of  the 
licences  procured  by  them  in  February  and  May  1 809, 
he  had,  in  order  to  iave  the  feafon,  fent  to  Loutfa 
one  of  the  licences  procured  in  AuguJI  1808,  with  a 
view  to  protedl  the  fliip  from  capture  on  her  way  from 
Loutfa  to  Cronftadt.  The  claim  further  fet  forth,  that 
it  was  the  fixed  intention  of  the  Britijh  merchants, 
and  alfo  of  their  agent,  that  one  of  the  licences,  pro- 
cured \n  February  and  JVf  ay  1809  (copies  of  which 
were  annexed  to  the  claim)  and  which  had  adually 

been 
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The        been  forwarded  previous  to  the  capture,  (hould  be  ufed 
^^'*'"       to  proted  the  fhip  Carl  on  her  voyage  from  Cronfiadt 
tfCb,     to  England ;  but  which  of  the  licences  would  have  been 
^*'*^       fo  appropriated  they  could  not  fet  forth^  as  it  muft  have 
depended  on  the  time  of  their  coming  to  hand. 

Sir  IVilham  Sr^z/.-r-In  any  view  of  the  cafe  there  can 
be  no  doubt  that  the  captors  were  fully  juftiiied  in  de- 
tainingthis  vefTel,  as  the  licence  found  on  board  had  ex- 
-pired  feveral  months  before  this  tranfadion  took  place. 
The  licence  permits  a  veffel  under  any  flag,  except 
die  french^  to  bring  a  cargo  to  this  country  from  any 
port  in  the  Baltic ;  and  there  is  an  endorfement  on  the 
back  of  it  in  thefc  words :  **  The  annexed  licence 
*^  came  to  the  hands  of  the  underfigned,  a  Britijb 
**  fubjedly  now  in  this  country  upon  commercial 
*^  bufmefs^  too  late  in  the  feafon  to  make  the  intended 
'^^  ufe  of  it ;  but  havmg  bought  the  Louifa-hyjSit  fhip 
•*  €artj  which  I  have  ordered  here  to  take  in  a  cargo 
**  of /?»^^n  produce  iot  JEngland^l  have  provided 
*^  her  with  the  documents  for  a  free  paflage  in  ballad 
**  from  Louifa  to  Vrtmftadty  not  doubting  to  provide 
**  her  with  a  new  licence  for  England^  having  advice 
*'  of  fuch  documents  taken  out  and  obtained  by  my 
^«  friends.  I  truft,  therefore,  under  thefc  drcum* 
•*  ftances,  afreepaffage,  and  even  protedion^  willbfr^ 
•^  given,  by  all  Britijb  or  allied  cruizers  to  the  laid 
*^  fhip/*  lizttd  St.  Peierburgy  lo  (22  May)  1809^ 
Such  a  ftatement  the  captors  were  juftiiied  in  difire- 
garding ;  for  certainly  this  Court,  in  confidering  the 
application  and  ufe  of  thefe  licences,  has  never  laid  it 
xlownthat  time  is  an  ingredient  of  no  confequence. 

And 
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Ami,  here  I  cannot  help  expreffing  my  furprife,  that        The 
the  licences  taken  out  for  this  particular  trade  are      ^^^^' 
limited  to  the  period  of  fix  months^  as  well  on  account     jan.a^ch, 
of  the  length  of  the  voyage,  as  the  known  faft  that        *^'^- 
the  ports  of  Rtt/^a  are  very  ill  fupplied  with  fhipping^ 
a  diiEculty  which  is  frequently  to  be  removed  by  ob- 
taining veflels  from  other  ports  in  the  Baltic.    Theie 
confiderations  do,  in  my  apprehenfion,  form  a  ground 
for  this  Court  to  exercife  an  equitable  difcretion  in 
diftinguifhing  this  clafs  of  cafes  from  fome  others  which 
have  been  alluded  to  in  the  argument.   For  this  Court 
wiil  confider  it  a  part  of  its  duty  to  attend  to  the  local 
circumftances  and  fituations  of  the  di£ferent  countries 
in  which  thefe  licences  are  to  be  carried  into  effect. 
Where  there  is  evidently  no  fraud  in  the  tranfa^on, 
the  Court  will,  in  confidering  this  clafs  of  cafes,  hold, 
the  rule  lefs  ftri£kly  than  it  would  do  relatively  to 
tranfadtions  taking  place  in  countries  where  the  oppor- 
tunities of  carrying  adventures  into  cffeGt  are  more 
obvious.    Now,  in  the  prefent  ^afe,  I  afk,  whether 
there  is  any  thing  like  an  indication  of  a  fraudulent 
intention ;  it  is  furely  one  fymptom  of  fisurnefs,  that 
the  agent  (hipper  puts  on  board  this  acknowledgement 
of  the  infirmity  of  the  licence,  and  refers  to  one  fub" 
fequently  to  be  obtained  in  England  for  prote6lion*    I 
certainly  fee  fomefthing  of  negligence  m  the  houfe  here, 
in  not  making  immediate  application  at  the  Council 
OfSce  for  a  licence  exprefsly  for  this  particular  (hip^ 
the  moment  it  was  known  to  them  that  flie  was  to  be 
fent  to  Croitfiadt  with  this  expired  licence  on  board. 

But  looking  to  the  importance  of  this  commerce, 
and  the  difficulty  of  maintaining  it  under  the  deficient 
fupply  of  navigation  in  the  ports  of  Ruffta^  if  I  were 
tofaften  down  upon  the  parties  penal  confequences 

for 
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Tkt  for  eyery  trifling  irregularity,  it  vrould  be  to  put  thi^ 
'  important  branch  of  the  commerce  of  the  country 
Jan.  i9th^  into  a  ftate  of  thraldom  that  muft  amount  to  an  utter 
extindion  of  it.  Under  thefe  confiderations  I  think 
I  am  not  ftepping  beyond  the  equitable  difcretion 
^i^hich  this  Court  is  bound  to  exercife,  in  faying,  that 
thefe  licences  convey  a  virtual  protedion  to  this  veflTel ; 
and  I  (hall  therefore  reflore^  on  payment  of  the  cap- 
tor's expencesl 


M.^o^  EUROPA,  Schmidt. 

Licence  to  pro-    HTHIS  was  the  cafe  of  a  veffel  under  Bremen  colours, 
coontry— <!en.  which  was  captured  in  the  river  Tadbe^  on  a 

y^a^!!!^^  vopgc  from  Archangel^  with  an  afferted  deftlnadon  to 
aemnatioo.  £^y^^  f^y  orders.  In  his  anfwer  to  the  feventh  inter- 
rogatory, the  mafter  ftated  that  he  had  been  under 
the  neceflity  of  putting  into  the  Tadbe^  in  confequence 
of  the  (hip  having  flruck  upon  a  fand,  and  loft  an 
anchor  and  cable ;  and  that  the  voyage  vras  to  have 
ended  at  fome  port  in  Englandy  which  he  was  to  be 
informed  of  at  Leithj  where  he  was  to  have  called  for 
orders  refpefting  the  port  he  was  to  proceed  to  for  the. 
purpofe  of  delivering  his  cargo. 

Judgment. 
Sir  W.  Scott. — ^This  ihip,  which  had  failed  from  a 
Ruffian  port,  with  a  profeiTed  deftination  to  London, 
was  captured  in  the  river  Tadbe*  The  excufe  fet  up 
is,  that  the  veflel  had  fuflained  damage,  and  was  in 
want  of  repair ;  but  this  certainly  is  an  excufejr 
which  if  it  were  to  reft  only  on  the  averment  of  the 

mafter,  could  not  fafely  be  relied  on.    Suppofing 

• 
It 
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It  to  be  true  that  the  original  deftination  to  this  country  ,  The 
has  been  ahereJ  in  confequence  of  a  vis  major^  it  is  ^^^*^^* 
impoflible  to  confidcr  the  hS.  as  fufEciently  eftabliflied  Feb,  aoth, 
by  the  mere  averment  of  the  perfons  on  board*  **'°* 
For  although  the .  demand  of  further  evidence  may 
prefs  hard  in  particular  inftanccs,  the  fituation  in  which 
this  Court  would  be  placed  in  receiving  fuch  excufes 
in  other  cafes,  from  the  very  perfons  who,  if  there  be 
anyfraud  in  the  cafe,are  the  parties  to  that  fraud,  renders 
the  precaution  indifpenfiblc.  The  mafter  of  this  veffel 
fays,  that  on  his  arrival  at  Leith  he  was  to  wtIic  to  a 
refpeftable  merchant  of  this  town  for  further  orders; 
and  if  this  ftatement  is  correft,  that  gentleman  is  pro- 
bably in  poffcffion  of  correfpondence  which  will  af- 
ford the  claimant  an  opportunity  of  proving  his  cafe 
by  evidence  not  coming  folcly  from  the  mafter  him- 
felf.  The  mafter  fays,  that  '^  he  intended  to  look  for 
convoy  off  the  coaft  of  Norway ^  and  not  fucceeding 
edged  off  for  Heligoland ;  but  before  reaching  that 
place  a  gale  of  wind  came  on  which  forced  the  veffel 
towards  the  Tadhe^  and  being  thick  weather  Ihe  ftruck 
upon  a  fand,  and  afterwards  came  to  an  anchor,  but 
her  cable  parting  (fie  fteered  for  the  Tadhe^  in  order 
to  go  to  Eckwardcn  to  repair  the  damage  fhe  had  fuf* 
tained,andtoget  an  anchor  and  cable.**  AUthcwitneffes 
ftate  that  there  had  been  a  gale  of  wind  ;  but  I  have 
to  regret  that  there  is  no  information  before  the  Court 
refpeding  the  aflual  ftate  of  the veffel,and  I  ihaU,there- 
fore,  allow  further  proof  of  the  deftination  to  this 
country  from  fuch  evidence  as  the  Britijh  merchant^ 
vouched  by  the  mafter,  may  be  able  to  fupply ;  and 
alfo  a  commiffion  of  infpedion  to  afcevtain  the  con* 
dition  of  the  Ihip. 

Ultimately  condemned,  upon  failure  of  evidence  of 
a  deftinadon  to  this  country* 

c 
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A*.  iM>.  SPECULATION,  Eberhard. 

1810. 

Judgment. 
S'burnot     S^^  '^  •  Scatt.—This  fhip, under  Luiec  colours^tfrascap. 
intended  to  b«  tured  oiia  voyagc  fromCopenbdzgen  to Rigajin  ballaft> 

teffei-no  »u  ^iA  a  licexicc  on  board,  which  does  not  appear  to  refer 
tolSst^m?"  '^  *"y  n^s^nncr  to  this  vcffel  as  it  is  not  indorfed,and  the 
-  i"t«ntion  to  name  of  the  fliip  is  not  to  be  found  in  the  body  of  the 
the  enemy's  poit  liccnce.  TheCouft  is  extremely  unviUing  to  be  rigorous 
—con  cnuiatioii.  jjj  j-gfpg£^jQ  ^jigappjj^j^jJQj^Qf  lj^ejj^.gstotheveffelswhich 

they  are  intended  to  protedt.     But  they  mufl,  in  fome 

fpecific  manner,  be  fo  applied  ;  and  I  cannot  take  the 

mere  averment  of  the  fafl:  by  the  Britijh  claimant  to 

be  fufficient.     In  this  cafe  a  licence  was  found  on 

board  at  the  time  of  capture,  and  prima  facie  it  might 

be  taken  as  intended  to  be  appUed  to  this  vefTel : 

but  the  faft  may  be  otherwife.  For  inilance,  the  hcence 

may  be  going  for  the  protedion  of  fome  other  vefl?l, 

to  which  it  is  to  be  applied,  and  it  would  be  impoffi- 

ble  to  fay,  that  the  mere  circumftance  of  its  being  on 

board  the  veffel  that  conveys  it  fhall  be  fufficient  for 

her  protefdon  alfo. 

lliere  is  nothing  in  the  prefent  cafe  to  Ihew  that 

this  licence  was  intended  by    any  of   the  parties 

to  be  applied   to   this    veiTel.  All  that  appears  is, 

that  the  owner  of  the  fhip  at  Hamburgh  is  ftnding 

this  licence  to  his  correfpondent  at  Riga^  telling  him 

that  he  would  fend  inftruftions  for  its  application ; 

pnd  directing  him  to  let  this  fhip  on  fi  eight*  or  in 

failure  of  that,  to  put  her  up  to  fale.     His  words  are 

thefe :  *'  I  hereby  take  the  liberty  of  enclofmg  you  a 

.'^  licence  at  your  difpofal»  having  to*day  an  oppor* 

'^  tunity  for  fending  you  the  prefent*     I  hope  it  will 

*'  foon  reach  you,  and  I  will  write  further  to  you  on 

''  this  fubjeft  by  poft." .    And  in  another  letter  on 

board,  addrcffcd  to  the  fame  perfon,  he  fays,  "  The 

"  bearer 


High  court  of  admiraltv.  i$ 

"  bearer  hereof  is  Captain  Eberhard,  commanding        Hw 
"  the  Ibip  Speculation ;  have  the  goodnefs  to^procure   ^ 
**  him  as  good  a  freight  as  poflSble,  in  order  that  this     /^*fr.  i^th, 
^^  undertaking  may  render  me  a  good  profit.     If  I 
^*  could  get  9,500  or  10,000  R.  D.  Hamburgh  banco 
*^  nett  for  the  fhip,  I  (hould  be  inclined  to  fell  her 
again,  for  which  purpofe  I  hereby  empower  you  to 
do  fo/'  Here,then,are  very  flendcr  grounds  whereon 
to  infer  that  this  licence  would  have  been  applied  to 
this  vcffel  by  the  correfpondent  of  the  owner  at  Riga. 
But  if  we  had  got  that  length  would  that  be  fuiEcient? 
I  am  of  opinion   that  it  would  not.     Licences  are 
granted  by  the  Government  of  this  country  on  a  pro- 
fpeft  of  reciprocal   advantage    to    the  government 
which  grants  it,  and  the  foreigner  who  receives  it* 
The  permiffion  of    going  from   one   port    of  the 
enemy   to    another    requires    that    the   veffel   (hall 
be  going  thither  for   the  purpofes  of  Britijh  trade. 
Now  it  cannot  be  argued  that  fuch  was  the  intention 
of  the  parties  in  the  prefent  cafe,  becaufe    no   fuch 
voyage  was  in  contemplation,  for,  on  failure  of  ob- 
taining a  freight,  there  was  the  altejfnative  purpofe  of 
felling  the  ihip  at  Riga.     There  muft,  in  all  thefe 
cafes,  be  an  intention  conformable  to  the  objeds  for 
which  the  licence  has  been  granted.     Parties  are  not 
to  take  advantage  of  the  permiflion  to  proceed  to  the 
port  of  the  enemy,  without  an  engagement  that  the 
veflel  is  proceeding  thither  for  the  purpofes  of  a  trade 
immediately  conneded  with  this  country  y  for  furely 
licences  cannot  be  prefumed  to  be  granted  for  the  pur- 
pofe of  carrying  on  the  enemy's  trade,  without  any 
ulterior  view  to   Britijh  ufe  and  advantage.     Here, 
therefore,  is  a  total  failure  not  only  in  the  application 
of  the  licence  to  this  particular  veffel,  but  alfo  in  its 
cffed,  luppofing  it  had  been  fo  applied  to  a  veffel 

Q  a  '        proceed- 
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The  proceeding  to  the  port  of  the  enemy  for  fale.  Then 
J^^!i^^!i!ZlS  conies  the  queftion,  whether,  throwing  the  licence  out 
Feb.  T6di,  of  the  cafe,  this  veflel  would  be  fubje£l  to  condemna- 
tion ;  and  it  is  argued,  that  being  a  prize  veflel,  pur- 
chafed  by  a  neutral  of  the  enemy,  fhe  is  entitled  to 
all  the  privileges  of  a  neutral  veiTel,  and  at  liberty  to 
proceed  in  ballaft  from  one  enemy's  port  to  another. 
If  that  were  the  only  circumilance  in  the  cafe,  it  might 
be  fo ;  but  it  is  to  be  remembered  that  this  vefTel  was 
purchafed  by  the  neutral  in  a  blockaded  port,  where 
a  traffic  cauRot  be  allowed  in  ihips  more  than  in 
goods,  and  confequently  the  transfer  is  illegal.  In  the 
next  place,  if  this  veifel  was  proceeding  to  Rs^a  to  be 
fold,  I  am  of  opinion  that  this  would  be  in  itfelf  a  trad, 
ing  in  contravention  of  the  order  7th  January^  and 
therefore  the  ihip  would  be  liable  to  confifcation. 


March  lith,  COUSINE  MARIANNE,  Deboer. 

iSia 

The  wmtb,  '•  to   T^HIS  was  the  cafe  of  a  veflel  under  PruJUian  colours 
]JjJj2^^^'^  which  was  captured  on  a  voyage  from  Bordeaux 

appear  \obe^     toLonJontZad  claimed  as  prote&ed,under  a  licence  pcr- 

/(>ng,"  not  being         ^    ^  '  r  '  r 

infened  in  the     mitting  Meflrs.  ff^ombweJl  and  company  and  other  Bri- 

licence,  Ene-  '  n  m  •  r 

my  *s  property      ti/p  mercbauts,  to  import  a  cargo  of  enumerated  goods 

not  protected         -^rn  t   r  r    t        %      • 

under  ic  mto  Tlymouib  tor  payment  of  the  duties,  and  then  to 

proceed  on  to  a  port  in  the  Baltic,  llie  words,  ^*  to 
whomfoever  the  property  may  appear  to  belong,"  not 
being  inferted  in  this  licence,  the  queftion  was,  whe- 
ther certain  parts  of  the  cargo,  which  belonged  to 
French  merchants,  were  proteded  under  it. 

Judgment. 
Sir  IV.  Scott. — The  queftion  in  this  cafe  is,  whether 
the  property  of  thefe  goods,  vefted  in  the  Britijh  con- 

fignce 
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lignee  at  the  time  of  capture,  for  this  Court  has  never 
yet  reftored  the  property  of  the  enemy,  except  in  ihofe 
inflances  where  the  words,  **  to .  whomfoever  the 
property  may  appear  to  belong,"  are  introduced  into 
the  licence.  Where  thofe  words  occur  they  have  been 
held  to  exclude  all  jnquiry  into  the  proprietary  intereft; 
-—but  they  are  not  to  be  found  in  the  licence  on  board 
this  veflel,  and  the  Court,  therefore,  is  not  at  liberty 
to  depart  from  the  general  rule. 

It  is  a  fettled  principle  in  this  Court  that  in  order  to 
conftitute  an  effe&ual  transfer  of  thepropertythere  muft 
beeither  an  orderfor  the  goods,or  an  acceptanceof  them 
by  the  confignee,  prior  to  the  capture.  If  the  capture 
takes  place,  where  no  order  has  been  given,  and  be* 
fore  the  goods  have  been  accepted,  they  muft  be  con- 
fidered  as  the  property^  of  the  perfons  who  have  fo  con« 
figned  them.  In  this  cafe,  therefore,  the  Court  has 
called  for  evidence  to  (hew,  y^hether  any  order  had 
been  given  by  the  Britifb  merchants,  or  any  a£t  done 
by  them  in  the  nature  of  an  acceptance  before  the 
capture.  It  is  not  pretended  by  the  claimants,  that 
any  fpecific  order  was  given  for  thefe  goods,  but  an 
affidavit  is  now  introduced  purporting  that  the  manu- 
fadarers  at  Valenciennes  knew  the  quality  of  the  goods 
wanted  by  the  houfe  here,  and  that  it  was  underftood 
they  were  to  make  their  Ihipments,  without  wait* 
ing  for  orders.  I  certainly  cannot  conceive  that  any 
fuch  underftandin^  could  impofe  upon  the  parties 
here  an  obligation  to  accept  goods  to  any  quantity,  as 
well  as  of  the  fpdcific  quality  ;  but  what  makes  this 
account  the  more  unfatlsfa&ory  is,  that  the  (hipment 
is  not  made  by  the  manufadurers  at  Valenciennes^  but 
by  a  houfe  at  Paris  }  and  how  are  the  parties  here 
to  be  boimd  by  ibeir  aft?  The  courfe  of  trade  referred 
to  in  this  affidavit  does  not  apply  to  the  houfe  at 

c  3  Patis^ 


CpVSIKB 

Marianns. 
iSxo. 
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Th«         Paris^  but   to   the  manu&fhirers   at    Vaknaenneu  \ 

Maeiannb.    If»  however,   the  (hipment  had  been  made  by  the 
■  manu&Aurers  themfelves,  the  queftion  would  ftill 

Tsto?      remain  for  the  confideration  of  the  Courts  whether  a 
general  order  to  (hip  goods  of  a  certain  quality  would 
impofe  upon  the  parties  a  legal  obligation  to  atcept 
goods  of  that  defcxiption  to  any  quantity.    In   c^der 
to  (hew  that  the  parties  here  have  a  veiled  intereft  in 
the  property,  it  muft  be  (hewn  that  they  were  under  a 
legal  obligation  to  accept  thefe  goods  on  their  arrival. 
Now  I  have  no  idea  that  thefe  (hippers,  putting  their 
cfaarader  as  alien  enemies  out  of  the  que(tion,  could 
have  compelled  the  Britijh  merchants  to  a  fpedfic 
payment  for  thefe  goods.    There  might  ezift  an  ez- 
pedation  on  their  part  that  they  would  be  accq>t6d  amd 
paid  for ;  but  th^*e  was  ao  legal  obligation  on  the 
Briti/b  merchantst  and  therefore  unlefs  it  had  been 
(hewn  that  there  was  fom^  aft  done  by  them  in  the 
nature'  of  an  acceptance  of  the  goods  prior  to  the 
capture,  I  cannot  but  be  of  opinion  that  the  legal  pro- 
perty dill  remains  in  the  enemyi  aiid  confequently,that 
this  portion  of  the  cargo  muft  be  omdemned,  as  not 
being  proteded  under  the  words  of  this  licence. 
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VROW    CORNELIA,    DyKSTRA.  March  uA, 

1810. 


T^HIS  was  a  qucftion  on  the  effeft  of  an  attefted  Licence  to  bring 
copy  of  the  original  licence  under  which  the  veflSu-SStcnt 
brandies  on  board  this  veffel  were  to  have  been  imr  "P"*^*f!^X; 

lame  aa%o  fiiipa 

ported  into  Hull,  from  Cbarente  j  the  veffel  having  p<^^  ^^ 
lailed  from  Bourdeaux.    There  was  a  further  queftion,  them  having  only 
whether  the  licence  being  for  a  cargo  of  brandy,  and  q^  b^,  a^^ 
the  original  havmg  been  ufed   for  a 89  puncheons,  ^^1^^^ 
which  were  fliortly  after  forwarded  from  Cbarente  to  ^^^3.^"* 
Htdl^  in  the  Johannes  Von  Letiem,  this  copy  of  th 
licence  could  enure  to  the  prote&ion  of  the  goods  on 
board  this  flup,  bdx^  the  other  part  of  the  original 
cargo  intended  to  have  been  brought  in  one  veffel 
from  Cbarente  when  the  licence  was  obtained.     The 
claimants  ihewed  that  the  cargo  was  purchafed  on 
their  account,  and  ready  to  be  ihipped  when  the 
licence  was  applied  for,  but  that  they  were  unable 
to  make  the  Ihipment  at  Cbarente ^  as  the  foreign  veffek 
in  that  port  were  imder  fequeftration»  and  the  Goede 
Verwagtingf  which  was  chartered  for  the  purpofe,  had 
been  prevented  by   the  Frencb  decrees  from  going  ' 
thither.    That  under  thefe  circumftances  they  fent 
on  this  portion  of  the  cargo  over-land  to  Bourdeaux^ 
where  it  was  fhipped  in  the  Vrow  Cornelia^  and  the 
lequeftration  being  in  a  few  days  after  taken  off  from 
the  Jobannes  Van   Letten^   then  at  Cbarente^    they 
availed  themfelves  of  the  opportunity  to  ihip  the  re< 
mainder  dired  from  that  port* 

C  4  JUDO« 
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v2tr  Judgment. 

^°''''"'''''  Sir  fV.  Scott.— In  the  ufe  and  application  of  licences, 
March  Mth,  thc  Court  will  not  limit  the  parties  to  a  literal  con- 
*^*^*  ftruftion.  It  is  fufficient  that  they  fhew  under  the 
difficulties  of  commerce  that  they  come  as  near  as 
they  can  to  the  terms  of  the  licence  ;  and  where  that 
Is  done,  the  Court  will  not  prevent  them  from  having 
the  entire  benefit  intended  by  His  Majefty's  Govern* 
rnent.  If  I  did  not  adopt  this  rule,  I  (hould  inflid  a 
fevere  wound  upon  Britijb  commerce,  than  which  no- 
thing can  be  farther  from  my  inclination  ;  and  if  the 
cruizers  exped  a  more  rigid  conftru£Hon  of  licences 
from  me,  they  will  find  themfelves  difappointed, 
Wherever  1  am  fatisfied  that  there  is  no  bad  faith  in 
the  psufties,  and  no  undue  extenfion  of  the  terms  of  a 
licence  beyond  the  meaning  of  the  Council  Board, 
any  little  informalities,  or  any  trifling  deviations,  (hall 
not  injure  them. 

It  appears  that  in  the  prefent  indance  the  licence 
was  granted  to  import  thde  brandies  into  this  country 
from  Cbarente ;  but,  for  the  reafons  ftated  in  the 
affidavits^  it  is  (hewn  ihat  there  was  an  iinpoffibility  of 
bringing  out  the  cargo  from  that  port,  and  confe* 
quently  this  portion  of  it  was  very  warrantably  for- 
warded from  Bourdeaux^  to  be  exported  from  thence ; 
for  it  is  known  that  in  the  prefent  (late  of  FrancCj  a 
merchant  is  often  unable  to  tell  from  what  port  be  can 
fliip  his  cargo. 

It  was  put  upon  the  pai*tics  to  prove  that  the 
goods  ordered  from  Charente  are  the  fame  goods 
that  were  put  on  board  this  veffel  at  Bourdeaux; 
and  it  is  bid  that  there  is  reafon  to  fufped  that 
this  is  not  the  cafe,  as  the  charge  of  warehoufe 
rent   is  not  in  the  invoiees.     I  fhould  have  been 

ftartled 
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ftartled  if  it  had.  It  is  not  ufual  to  introduce  fuch 
a  charge  there,  and  I  do  not  fee  what  motive  there 
could  be  to  attempt  an  impofition  on  the  Court  in  this 
part  of  the  cafe.  The  only  queftion,  therefore,  to 
which  it  is  neceflary  for  me  to  direft  my  attention  is, 
whether  there  has  been  any  fraud  upon  the  Govern- 
ment, in  the  application  of  the  licence  or  in  the  uie 
of  it. 

Mr.  Corlafs  and  his  partner,  in  Torkjbire^  are 
great  dealers,  and  there  are  other  dealers  concerned 
in  this  tranfa£tion,  but  not  to  the  fame  extent.  Thefe, 
through  Corlafs y  order  a  particular  quantity  of  brandy, 
and  he  fays  he  has  ufually  half  the  quantity  in  the 
fhip,  and  this  aflertion  I  have  no  reafon  tt>  queftion ; 
they  make  application  for  a  licence  for  this  conjoined 
cargo,  of  which  Corlafs  has  the  fuperintendance,  he 
having  what  is  equal  to  all  the  reft,  and  the  formal 
bufinefs  is  done  through  Hodgson^  whom  I  fuppofe 
to  be  a  broker.  Application  is  thus  made  to  the 
Council  Board,  and  they  obtained  a  licence  for  the 
cargo  to  be  imported  into  this  country  in  th^ 
Goede  Verwagting^  or  any  neutral  veJfeL  What  is 
the  fair  conftrudion  of  this  licence  ?  Certainly,  that 
they  might  import  a  cargo  fufBcient  in  bulk,  to  ftow 
the  Goede  Verwagting  full,  or  any  other  neutral  mer- 
chant fliip.  If  they,  under  cover  of  this  licence, 
had  imported  in  two  veiTels  what  no^  one  mercantile 
vcSt\  in  the  port  of  Cbarente  could  hold,  it  might  be 
confidered  as  a  fraud  ;  but  the  whole  quantity,  it  has 
been  (hewn,  is  not  beyond  the  capacity  of  veffels 
frequently  failing  from  that  port.  Upon  the  faith  of 
this  licence  thus  obtained,  orders  were  given  by 
Corlafs  to  his  agents  in  France^  for  a  particular 
quantity  of  brandies  for  others  and  for  himelf,  fuf« 
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tim  fident  to  fill  up  the  meafure  o£  the  Ye&I,  and  under 
Colli BUA.  '^ch  a  licence  he  had  a  right  to  have  what  would  fill 
■  up  any  fuch  a  veflel  as  the  Gcede  Verwagting. 

x8io.  '  It ,  appears  that  the  Goede  Verwagting^  under 
the  prefent  difficulties  of  conunerce,  could  not  get 
admiffion  at  Cbarentey  in  confequence  of  which  delay 
the  licence  expired.  In  this  diilrefs,  the  parties  apply 
for  a  new  licence  to  import  the  brandies  in  another 
jQbip }  not  for  a  fhip  of  any  particular  dimenfions, 
for  they  muft  be  ccmtent  with  what  they  could  get, 
and  they  fend  a  ihip  which,  having  only  a  copy  of 
the  licence,  could  not  proceed  to  the  place  of  deflina- 
tion.  It  then  became  neceflary  to  adopt  other  means; 
and  what  do  they  do  ?  They  take  the  JiAamus  Von 
LeUefiy  and  in  that  they  put  a  cargo  confifting  of  a 
portion  of  thefe  goods,  under  the  protedion  of  the 
licence  itfelf,  and  they  provide  a  certificate  that  the 
Vraw  Cornelia  put  to  fea  from  Bourdeauxy  having  on 
board  a  copy  of  this  licence,  with  300  puncheons, 
another  portion  of  the  intended  cargo,  and  fo  forth. 
Thus  documented  thefe  vefleb  openly  avow  that  two 
are  to  be  fetit ;  and  thus  the  parties  eftablifli  their 
good  jfaith  and  integrity  by  the  moft  ingenuous  dif* 
dofure  of  the  whole  traniadion. 

The  application  to  the  Council  Board  was  for  per*^ 
miffion  to  bring  a  cargo,  and  if  a  prq>er  fhip  could 
not  be  got,  which  is  a  matter  likely  to  occur  under 
the  prefent  difficuldes  c^  commerce,  it  is  fit  that  they 
ihould  be  at  liberty  tp  put  that  cargo  on  board  two 
ihips ;  to  fay  that  this  is  a  fraudulent  ufe  of  a  licence 
is  not  corrd^  The  quantity  the  Government  looked 
to ;  that  is  the  matter  to  be  confidered ;  and  if  the 
quantity  in  two  flups  be  only  equal  to  what  might 

have 
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have  come  and  was  intended  to  have  come  in  one, 
where  is*  the  fraud  ?  If  you  do  not  prove  that  the 
quantity  has  exceeded  the  intendon  of  the  grantor^ 
you  prove  nothing.  Under  thefe  circumftances,  I 
think  the  parties  are  perfedlly  entitled  to  the  reftitu- 
tion  of  the  property,  a$  I  do  not  fee  any  objedion 
to  the  propriety  of  their  condud. 


The 

Veow 

Cornelia. 


March  14th, 
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z8zo. 


JOHAN  PIETER,  Schwartz. 


licence  expired  T^HIS  fliip  was  captufed  OH  a  voyagc  from  Cbarente 
^emb^o^^  to  NewcaJiU  with  a  cargo  of  brandies,  having 

2*S^SfSr  ^^^^^  ^^^  Cbarente  on  the  123d  Feb.  1810.  Claims 
^^  rf the  ^ere  given  in  by  Britijh  merchants  for  the  (hip  and 
held  to  be  a  fub-  cargo,  as  protcded  by  a  licence  oa  board  the  vefiel, 
after^gorerament  bearing  date  27th  ^/fiV  1 8o8.    In  the  daimforthe 

Jllt^A.**'      ^^^  ^^  ^"^  ^^^*^  ^^^^  *^  ^P  ^^  ^^^^  chartered 

by  the  Britijh  claimants,  and  fent  out  in  Jpril  i8o8y 

for  the  purpofe  of  bringing  away  a  cargo  of  brandy 
on  their  accowit  from  Cbarente^  where  ihe  arrived  in 
the  month  oi  June  following,  but  was  immediately 
placed  under  an  embargo,  by  which  flie  was  detained 
till  Feb.  18 10,  and  the  cargo  which  had  been  ordered 
by  them,  and  was  at  the  time  of  her  arrival' 
ready  to  be  put  on  board,  was  continued  in  ware- 
houfes  until  Feb.  1810,  when  it  was  permitted  to  be 
laden. 

On  bebalf  of  tbe  Captors— it  was  contended,  that 
the  licence  having  expired  it  could  not  be  held  to 
proted  the  voyage,  unlefs  it  could  be  (hewn  that 
this  was  the  identical  tranfadion  in  contemplation 
when  the  licence  was  obtained,  and  that  its  progrefs 
had  been  interrupted  by  obftacles  not  within  the 
control  of  the  parties  themielves — ^That  the  goods  were 
not  even  put  on  board  till  a  very  long  period  after 
the  expiration  of  the  licence,  and  in  that  refped  the 
cafe  differed  from  thofe  which  bad  hitherto  prefented 
themfelves  to  the  notice  of  the  Court. 


JUDG^ 
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Judgment.  Th« 

Sir  fV.  Scott. — The  leading  principle  which    the      Pieter. 
Court  has  Idd  down  for  itfelf,  in  confidcring  thefe    '      ^  ^ 
cafes  of  licences^  is  this,  that  where  there  appears  to        isio. 
have  been  no  fraud,  either  aftual  or  meditated,  the 
Court  will  ftnun  every  nerve  to.  relieve  the  parties 
from  thofe  difficulties  to  which  they  are  fubje&ed  by 
the  caprice  and  violence  of  the  enemy,  and  the  un- 
precedented ftate  of  all  comriiercial  tran&dions.    In 
doing  this  it  is  content  to  take  the  queftion  upon  the 
evidence  arifing  from  the  cafe  itfelf,  without  calling 
upon  the  parties  to  difclofe  the  whole  courfe  of  their 
commercial  correfpondence  with  the  enemy  •     Where 
the  Court  is  fatisfied  of  the  identity  of  the  tranfadion, 
and  that  all  fair  diligence  has  been  ufed  in  order  to 
its  completion   within   the  time  prefcribed,   it  will 
look  no  further.    It  will  not  call  upon  the  parties 
for  the  produdion  of  unnecefiary  and  oppreffive  proof. 
If  the  embargo  is  fhewn  to  have  exifled,  it  will  not 
call  upon  them  to  explain  from  what  motives  the 
government  of  France  has  from  time  to  time  varied 
its  policy  with  regard  to  the  fmall  portion  of  foreign 
commerce  that  it  retains. 

In  the  prefent  cafe,  I  think,  there  is  as  much 
evidence  to  found  a  prefumption  of  fairnefs,  as 
the  Court  is  in  the  habit  of  requiring  in  ordinary 
cafes.  It  is  junnecciTary  for  me  to  go  through  all 
the  evidence  from  which  I  draw  this  conclufion ; 
and  I  fhall  content  myfelf  with  exprefling  my  perfeft 
convi£tion  that  thefe  are  the  identical  goods  intended 
to  be  brought  to  this  country  aft  the  time  when  the 
licence  was  obtained,  and  that  the  integrity  of  the 
tranfadion  cannot  be  impeached. 

I  have  only,  therefore,  to  determine,' whether  it  is  in 
the  power  of  the  Court  to  confider  this  as  a  fubfifting 
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licence^  after  His  Majefty's  government  has  ceaTed  to 
grant  licences  of  this  defcription,  and  I  think  it  ought 
to  be  fo  confidered. 

Where  a  party  has,  through  his  own  laches, 
fufiered  his'  licence  to  expire,  he  has  no  right  after 
Government  has  changed  Its  policy,  to  call  upon 
the  Court  to  give  it  new  life,  and  to  awaken  it  from 
that  flate  in  which  it  had  llept  for  months  and  years- 
But  where  a  licence  has  been  faii'ly  aSed  upon  as  far 
as  the  party  was  enabled  to  proceed,  the  Court  is 
not  called  upon  to  put  the  traniadicn  in  motion,  but 
to  proted  its  progrefs ;  and,  I  think,  fuch  a  cafe  is 
fully  entitled  to  that  protection  which  it  would  have 
derived  from  the  licence  at  the  lime  when  it  was  put 
in  operation,  and  was  impeded  by  extraneous  circum- 
flanres.  This  is  no  novel  principle :  it  is  the  applica- 
tion of  the  common  and  known  rule  of  law,  nunc  pro 
tunc.  The  Court  will  accept  that  as  done  now  which 
would  have  been  done  before,  but  for  infurmouniable 
difficulties  ;  and  I  (hall,  therefore,  reflore  the  (hip  and 
cargo,  fubjed  to  the  captor's  expences. 


J 
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J(5NGE  FREDERICK,  Cloassen.  May  loth, 

npHIS  was  the  cafe  of  a  veffel  under  Pruffian  colours.  Licence  to  pro- 
which  had  failed  from  London  for  OJtendy  xmder  country  with" 
a  licence  to  proceed  with  a 'cargo  of  Britijb  manufac-  j^^^®^^" 
tured  goods,  &c.  to  any  port  between  the  Ifland  of  veffei  retumins 
Wakberen  and  Boulogne.     On  her  way  to  Ofiend  the  cargo,  lunrins 
fliip  was  driven  by  ftrcfs  of  weather  into  Nieuport,  fi^SS'iS 
where  her  licence  was  deftroyed  to  prevent  feizure  by  ^*  enemy's 
the  officers  of  the  French  Government,  and  applica* 
tion  was  made  for  permiffion  to  land  and  difpofe  of 
the  cargo  there,  but  it  was  refufed.    Under  thefe  cir- 
cumilances,the  agents  of  ihcBriti/b  merchants  received 
dire^ons  from  England  to  fend  back  the  (hip  with  her 
cargo  to  this  country,  and  on  her  return  (he  was  cap- 
tured and  brought  in  for  adjudication.    In  the  claim  it 
was  fbted,  that  the  Britijh  merchants,  in  order  to 
avoid  any  inconvenience  that  might  arife  from  the 
deflru&ion  of  the  licence  at  Nienportj  had  applied  for 
another  licence,  permitting  the  veiTel  to  return  with 
the  cargo  fhe  had  carried  out ;  and  this  fecond  licence 
was  annexed  to  the  claim. 


Judgment. 
Sir  fTtlliam  Scoit.-^l  have  no  doubt  that  the  licence 
to  return  is  unneceflary  in  this  cafe,  the  mailer  having 
found  it  impoffible  to  difpofe  of  his  cargo  in  the  port 
of  the  enemy  to  which  he  was  deftined  when  the  firft 
licence  was  obtained.  Becaufe  the.permiifion  of  His 
Majefty's  Government  having  been  granted  to  export 
this  cargo,  the  original  licence  muft  be  fufficient  for 
the  protedion  of  the  (hip  and  cargo,  not  only  eimdo 
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but  redeundo^  where  the  original  purpofe  has  been 
defeated  by  the  elements  or  the  ad  of  the  enemy.  At 
the  fanie  time,  in  order  to  entitle  himfelf  to  this  bene- 
fit, it  is  abfolutely  necefTary  that  the  claimant  fliould 
(hew,  that  thefe  are  the  identical  goods  that  were  car- 
ried  out,  and  that  no  others  were  taken  on  board  in 
the  enemy's  port.  But  as  there  is  no  particular  reafon 
for  any  fufpicion  of  fraud  in  this  cafe,  the  Court  will 
content  itfelf  with  an  affirmance  on  oath  that  no  other 
goods  were  taken  on  board  the  veflel 

Rcftored. 
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EUROPA,  SUNDBERO. 

^TPHIS  was  the  cafe  of  a  veffel  under  Dantzic  colours, 
which  was  captured  on  a  voyage  from  Riga  to 
London  with  a  cargo  of  hemp  and  iron.  The  (hip  and 
cargo  were  claimed  as  prote3ed  under  a  licence,  and 
it  was  argued  on  the  part  of  the  captors,  that  the  vef- 
fel having  been  cs^ptured  to  the  weilward  of  the  Texel^ 
fhe  had  violated  an  important  condition  of  the  licence, 
by  ^hich  it  was  provided,  that,  if  any  part  of  the 
import  cargo  fliould  confift  of  naval  flores,  and  .be 
deftined  to  any  port  fouth  of  Hullj  the  veflel  fliould 
proceed  to  Leitb  or  Dundee^  for  convoy,  and  .confe* 
quently,  that  requifition  not  being  complied  with,  the 
parties  could  not  claim  protedion  for  their  property 
under  the  licence. 


For  the  Claimants  it  was  contended-^Th^X.  a  licence 
for  the  hemp  was  unneceiTary,  as  it  was  fully  protefted 

by 
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by  the  Order  in  Council  of  the  4th  febfuarj  1807,        The 
and  that  the  licence  applied  only  to  the  iron,  which 


did  not  come  within  the  defcription  of  naval  (lores.  .      -MarcA  i5tht 

JuDOM£lfT« 

Sir  WiUiam  ScoU.^^X  am  perfedlly  clear,  that  if  this 
cafe  ftood  upon  the  licence  alone,  the  fliip  and  cargo 
muit  be  condemned,  as  there  has  been  a  violation  of  a 
fundamental  condition  of  the  licence,  without  which  it 
cannot  have  eflFeA,  unlefs  it  were  (hewn,  that  from  (Irefs 
of  weather,  or  fome  other  infurmountable  obftacle, 
the  condition  could  not  be  complied  with«  Where 
that,  indeed,  is  the  cafe,  the  Court  would  take  upon 
itfelf  to  do  that  which  it  muft  prefume  the  Govern- 
ment would  have  done  under  the  known  rule  of  iaw^ 
that  no  perfons  can  be  bound  to  impo(Cbilities.  No 
impolfibility  is  fuggefted  in  the  prefent  cafe ;  but  I 
think  there  is  a  good  deal  in  the  argument,  that  the 
Order  of  4th  February  1807  is  fufEcient  for  the  pro- 
tedion  of  the  hemp,  and  confequently  of  the  vehicle 
that  conveys  it,  as  that  Order  permits  the  importation 
of  hemp  and  other  enumerated  articles,  in  neutral 
veflfeis,  from  any  port  not  under  blockade.  I  can  by 
no  means  accede  to  the  poiition,  that  becaufe  the  p^r« 
ties  had  recourfe  to  the  prote£^on  of  a  licence,  there<< 
fore  the  Order  in  Council  is  fuperfeded*  Suppofe 
they  had  overlooked  the  Order  in  Council,  it  is  not 
the  lefs  imperative  upon  the  Court,  and  I  cannot  over- 
look  it.  The  hemp,  therefore,  muft  be  reftored; 
but  as  %  fubftantive  condition  of  the  licence  has  been 
violated,  it  is  vitiated  in  toto^  and  cannot  enure  to  the 
proteftion  of  the  other  part  of  the  cargo,  which  is  not 
within  the  Order  in  Cotmcil,  and  therefore  I  (hail 

condenm  the  iroA. 

i> 


34  CASES  DETERMINED  IN  THE 


^ff,^  CORNELIA,  RoosE. 

Judgment. 
^S^t^tJS"^  S^^  ^^^^^^^  ^r/7//.— This  is  the  cafe  of  a  Prujlan 
tr^^artie*""'       veflel  which  was  captured  on  a  voyage  bomBoulogne 
voyage  in  baiiaft  to  Varel  in  ballad,  and  aflerted  to  be  going  thither  for 
iUpmemT        the  purpofe  of  bringing  a  cargo  to  this  country,  under 

a  licence  permitting  a  veiTel  bearing  any  flag,  except  the 
French  J  to  proceed  with  a  cargo  of  enumerated  articles 
to  any  port  of  this  kingdom  north  of  Dover.  The 
queftion  for  my  determination  is,  whether  or  not  this 
permiilion  is  to  be  confidered  as  a  fufficient  piotedion 
for  the  veflel  on  her  way  to  the  port  of  lading  in  bal« 
lad,  this  licence  being  exprefled  in  terms  which  look 
only  to.  the  voyage  from  the  port  of  lading  to  xim 
country,  as  it  does  not  contain  the  ufual  daufe,  per* 
mitting  the  veflel  to  proceed  to  the  port  of  lading  in 
ballad.  I  confefs  that  I  ihould  be  inclined  to  hold 
that  it  is  a  fufiicient  protedion  under  fuch  circum- 
dances ;  but  it  would  only  be  mdire£Uy,  and  by  an 
extenfion  of  the  terms  of  the  licence,  that  the  flup 
could  be  fo  proteded,  and  therefore  I  mud  have  the 
cleared  proof  that  (he  was  adually  proceeding  to  the 
port  of  Varel  J  for  the  exprefs  purpofe  fpecified  in  the 
licence. 

^  Subfequently  condemned  on  failure  of  proof  of  the. 
intention  of  proceeding  to  Varel  for  the  purpofe  of 
bringing  a  cargo  to  this  country. 


High  court  or  admiralty* 


3^ 


SARAH  MARIA»  M arstrand*  Ma^  30th, 

i8ia 

Judgment. 
.CIR  William  5f<tf/.— This  is  the  cafe  of  a  veffcl  laden  C«iiiceiic^ 

With  wheat,  and  bound  on  a  voyage  from  Marermes 
to  London^  aftd  claimed  as  piy^teded  mider  His  Ma- 
jcfty's  licence,  which  expired  on  the  i^8th  January 
t8  1  o,  the  veflel  not  havihg  cleared  but  from  the  French 
port  tmdl  the  24th  March. 

L  mnft  here  take  the  opportunity  of  obferving,  that 
it  is  not  merely  from  a  tenderhefs  for  the  hardfliips  to 
which  Britijh  merchants  are  ezpofed^  but  from  a  diMi 
attehdon  to  thi  policy  of  the  Government,  imder  the 
known  hSt  of  an  exifting  fcarcity  of  grain  in  thi$ 
country,  that  the  Court  is  difpofed  to  give  the  utmoft 
efied  to  thefe  com  licences,  and  to  expedt,  that  oh  tho 
part  of  the  captors  no  unneceflary  difHcukies  v/ill  be 
thrown  in  the  way  of  reftitution,  when  the  mod  fatif- 
fa£tory  information  has  been  offered  them  by  the  mer- 
chants  of  this  country.  The  Court  has,  in  other 
inftances,  extended  the  time  for  licences,  on  account 
of  impediments  arifing  in  the  ports  of  the  enemy ;  and 
His  Majefty's  Government  has  in  thefe  cafes  felt  the 
fame  neceffity.  Succeffive  Orders  in  Council  have 
extended  the  periods  for  the  expiration  of  licences  foi* 
the  importarion  of  grain,  where  impediments  have 
arifen  to  prevent  their  being  carried  into  eflfeft  foonen 
This  is  a  hOi  of  which  the  captors  can  hardly  have  been 
ignorant.  Nor  can  I  conftrue  the  intention  of  His  Ma^* 
j.efty*s  Government  fo  narrowly  as  %q  fuppofe,  as  has 
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TiM        been  fuggefted^  that  the  impediments  in  the  content 
/***  pladon  of,  the  Govenmient  were  folely  thofc  attcnd- 

jiby  jods  ing  the  clearing  out  of  the  reflels  from  the  enemy's 
porta.  The  indulgence  mull  embrace  alfo  the  diffi- 
culty of  procuring  fliips  for  the  porpofe,  and  all  other 
infurmountable  impediments^  of  whatever  defcrq>tion. 
In  the  prefent  cafe  the  caufe  of  the  delay  has  beoa  cx« 
plained ;  but  as  this  licence  is  out  of  date,  it  is  fug* 
gefted  that  it  may  have  been  uied  befoir,  and  it  has 
been  uiged  againft  the  daimants^  that  tbey  have  not 
negatived  that  imputatirau  I  IhaH  certainly  not  require 
that  to  be  done ;  where  there  is  nothing  to  raife  afuf- 
fttcion  of  fuch  an  abufe  of  the  indulgence,  I  will  not 
lay  fuch  an  anus  upon  the  Briiifi  mefcham.  This  i| 
the  firft  cafe  in  whii:h  I  have  had  an  opportunity  of 
delivering  my'fentunents  on  this  fubjed,  and  I  wifli 
them  to  be  attended  to  by  captors.  As  it  is  the  firft 
cafe  of  this  dafs,  I  fhall  give  the  captors  their  ex« 
pences ;  but  I  wifli  it  to  be  underftood^  that  I  will  not 
do  it  in  any  futuiae  cafe  arifing  under  the  fame 
circumftances. 


HIGH  COURT  OF  ADMIRALTY.  3^ 


HENRIETTA,  Torbiorns£N,  Ju^sift. 

xSi 


(XO. 


iin* 


'TpHIS  was  the  cafe  of  a  Danijh  veflel,  proceeding  Licence 

with  a  caigo  of  Rye  from  Famoe  to  Leitb,  under  J!^^^. 
a  licence  allowing:  her  to  import  permitted  articles  into  cientibr  the  vojr- 

Sffs  to  a  SfiiiA 

any  port  of  this  country  north  of  Dover j  but  ultimately  port,  wkh  m  uu 
with  the  intention  of  ^oing  on  to  Ncrtb  Bergen  with  "^^^^ 
her  cargOy  after  paying  the  tonnage  duties  at  Leltb^  and  JJJTJ^^  ^^ 
obtaining  permiflion  to  go  there  if  it  could  be  had.       duties. 

Judgment. 

Sir  William  Scatt.-^l  am  inclined  to  thmk  that  this 
is  a  iair  cafe  on  the  part  of  the  mafter,  and  that  it 
would  be  narrowing  the  conftru£Uon  too  much  to  lay^ 
that  a  deftination  to  Leitb  to  pay  tonnage  duties  is  not 
a  good  execution  of  the  licence.  The  licence  autho. 
rizes  the  importation  of  a  cargo  into  Leitb  from  the 
port  of  the  enemy,  and  the  mafter  fays  he  intended  to 
go  on  to  Bergen  after  payment  of  the  duties  at  the 
Briiijb  port ;  but  this  intention  muft  be  underftood 
with  reference  to  the  authority  and  permiiSon  of  the 
Government  of  this  country  fubfequently  to  be  ob- 
tained. I  do  not  fee  how  that  ulterior  purpofe  can 
vitiate  the  licence  for  the  voys^ge  to  Leitb ;  it  is  but 
ffo^  to  fuppofct  that  on  the  arrival  of  the  veflel  there, 
application  would  have  been  made  to  Government  for 
a  frefli  licence  to  proceed  to  Bergen.  It  might  not  be 
pqffible  for  the  parties  in  a  foreign  port  to  obtain  the 
exa&  kind  of  licence  that  would  authorize  the  con- 
tinuous voyage  to  Bergen^  and  therefore  they  divide 
th?  voyage,  and  proceed  firft  to  a  Britijb  port,  avowing 
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The        the  purpofe  of  going  911  to  Norway  at  the  bottom  erf 
HgM«itTTA.  ^^  licence.   Had  the  veffel  been  captured  on  the  ulte- 


juiy  31ft,  rior  branch  of  the  voyage,  with  only  this  licence  on 
*^'^  board,  the  cafe  would  have  been  different ;  but  Ihe  is 
actually  proceeding  to  the  port  of  Leitb  at  the  tim&  of 
capture,  and  under  a  fu£Bcient  protedion  for  that 
branch  of  the  voyage.  I  fhall,  tlierefore,  *  reftoret 
allowing  the  captors  their  expences. 


Augujli^  NICOLINE,  NlEL$ON* 

1 810. 

Judgment. 
Lkencetoony^QiR  William  Scott.^liht  queftiou  in  this  cafe  is, 

corn  flrom  Dtn-     ^j  .  .       •  ^ 

tnark  to  Norway        W  hcther^thls  fliip  is -entitled  to  protection  from 

Tnpeaied—       the  Ucence  on  board  f  for  if  not,  as  Danijh  property, 
condemiutioii.    ^^^  ^^g-^j  ^jjj  ^^  ^^^^q^  ^^  condemnation.    No  prin- 

ciple,  applicable  to  queftions  of  this  nature,  is  better 
founded  in  reafon  and  juftice  than  that  all  perfons 
trading  under  the  protection  of  licences,  are  bound  to 
a6t  with  the  purefl:  good  faith,  and  the  obligation  is 
in  no  degree  diminifhed  where  the  privilege  is  granted 
to  an  enemy.  Now,  what  is  the  cafe  here  ?  The 
veffel  is  permitted,  by  the  licence  on  board,  to  pro- 
ceed wiih  a  cargo  of  com  only,  from  Denmark  to 
'Norway^  firft  touching  at  Leith  to  pay  tonnage  duties ; 
but  it  turns  out  that  a  quantity  of  fire-arms  of  dif- 
ferent defcriptions  have  been  found  ftowed  away  under 
the  cargo.  It  is  impoffible  to  fuppofe,  that  by  grant* 
ing  a  licence  to  carry  com,  it  >^'as  ever  intended  by 
His  Majefty's  Government  to  permit  the  tranfport  of 
article3  of  this  noxious  defcription  from  Denmark  to 
the  ports  of  Norway ^  whi9h  a^e  crowded  with  priva- 
teers. 


HIGH  COURT  OF  ADMIRALTY.  '  55 

tccrs.    I  have  no  doubt  that  this  breach  of  good  fauth  Th« 

amounts  to  a  total  defeafance  of  the  licence,  and  con.  ^"''"•""' 

fequently  that    the   flw'p  and  cargo  muft  be  con-  ^»«w/?  ift, 

demned.  '^*°' 


WOLFARTH,  Harting*  '''??fa*' 

*T^HIS  was  the  cafe  of  a  Pruffian  veffel,  which  was  Licence  to  go  x» 
captured  on  a  voyage  from  Stettin  to  St.  Peterburg^  b  lamT-  c^ 
for  the  purpofe  of  bringing  a  cargo  of  tallow  and  hemp  ^^^^^Jj^^ 
to  this  country  from  the  latter  port,  under  a  licence 
which  was  on  board  the  veflel  at  the  time  of  the  cap- 
ture,  and  which  enabled  her  to  go  there  only  in  ballaft. 
The  matter  had  a  quantity  of  beech  wood  on  board, 
which,  inliis  depofition,  he  defcribed  as  ballaft,  but  the 
cabin-boy,  in  his  evidence,  ftated  it  to  be  half  a  cargo* 

Judgment.  *" 

Sir  William  Scott. — This  Is  conduft  which  it  becomes 
this  Court  to  watch  with  the  utmoft  jealoufy.  If  the 
condition  of  the  licence  is  fuch,  that  the  veflel  is  to 
proceed  to  the  enemy's  port  in  ballaft,  it  is  obvious 
th^t  (he  cannot  be  permitted  to  carry  thither  any  thing 
that  comes  fairly  within  the  defcription  of  cargo.  Here 
is  a  certificate  of  origin  on  board,  which  in  itfelf  is 
fufficient  to  give  that  charafter  to  the  commodities  on  ^ 
board,  and  to  fay,  that  indulgence  is  to  be  ihewn  in 
this  cafe  merely  becaufe  the  amount  of  the  cargo  is 
oiily  equal  to  half  the  tonnage  of  the  fhip,  is  to  fay, 
that  the  Orders  in  Council  ihall  be  earried  into  effeft 
to  the  extent  of  a  moiety  only. 

Ship  and  cargo  condemned. 

i>  4 
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^«/f5^*^>  EMMA.  Mallgrkk. 


Judgment. 

IZ^ViZr.  S^^  '^-  Scott.-^Thh  is  the  cafe  of  a  vcffcl  which  wai 
ki^t^^Tbi  fodi  captured  on  a  voyage  from  Riga  to  Gottenburg  for 
«t  the  time  of  Qt^tn^  and  I  am  certainly  by  no  means  difpofed  to  rdax 
t>oQ.  the  rule  prohibitmg  veflels  with   licences  to  this 

country  from  going  into  any  interdift^  port  for 
orders.  When  the  capture  took  place,  the  ports 
of  Sweden  had  become  interdicted  ports  to  this  reflely 
under  the  order  7th  January ;  but  it  does  not  appear, 
that  at  the  time  when  the  veffel  (ailed,  the  parties  at 
JUga  had  any  knowledge  of  the  exclufion  of  the 
Britijh  flag  from  the  ports  of  Sweden ;  that  exclu- 
fion did  not  take  place  till  the  24th  of  jipril,  and 
this  veflel  failed  from  Riga  on  the  24th  of  May. 
There  was,  indeed,  fomething  of  a  rumour  pre- 
valent at  Riga  at  the  time  that  fuch  was  the  ftate 
of  things  in  Sweden^  but  not  in  fuch  a^fhape  as  would 
neceflarily  induce  an  adual  belief  of  it ;  and  I  ihali, 
therefore,  permit  evidence  to  be  brought  in  for  the 
purpofe  of  (hewing  whether  the  fad  was  publicly 
^own  at  Riga  when  the  (hip  failed. 

yitimately  reftored,  as  it  was  not  (liewn  that  the 
fa&  of  the  exclufion  of  the  Britijh  Bag  from  the  port^ 
of  Sweden  was  known  at  Riga  when  the  (hip  failed. 
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FRAU  MAGDALENA,  Hansen.  o«-»^ 

Judgment. 
CIR  WiUiam  Scott.— Tlmyfu  the  cafe  of  a  Danijh  TMchug  at  in. 

veflfel  captured  on  a  voyage  from  5/.  Peterburg  to  orde»— ^k* 
Lcndofty  under  a  licence^  but  with  diredions  to  touch 
at  Neujiadt  for  orders.  A  cl^im  has  been  given  for 
the  (hip  as  coming  to  London^  and  for  part  of  the 
cargo  only  as  coniigned  to  a  houfe  of  credit  in 
this  town.  In  fupport  of  this  aflertion,  a  letter  of 
advice  is  referred  to,  by  which  the  Britijh  claimants 
lay,  that  they  were  empowered  to  diipofe  of  this  por** 
tion  of  the  cargo,  and  that  they  believe  the  voyage 
was  to  end  in  a  port  of  this  country*  But  that  is  mat- 
tei*  of  belief  only.  In  point  of  faft  they  know  nothing 
of  the  tranfa£Hon,  but  from  the  letter  on  board,  which 
is  not  fufficiait ;  for  it  can  be  matter  of  no  great  dif* 
iiculty  for  the  foreign  fliippers  to  write  a  letter  to  that 
pSedi  to  their  correfpondents  here,  and  to  countermand 
it  iifterwards,  if  they  fhould  be  able  to  difpofe  of  their 
cargo  ^Ifewhere.  It  is  faid,  that  all  the  evidence  in 
the  cafe  fupports  the  averment  of  an  adual  deftination 
to  London.  That  is  not  fo ;  the  matter  was  to  call  at 
Neufiadt  for  orders,  which  might  have  been  of  a  con*, 
trary  tenor,  dire£king  him  to  deliver  his  cargo  in  that 
port* 

It  has  been  repeatedly  decided,  in  cafes  of 
blockade,  and  this  dafs  of  cafes  muft  be  decided  by 
analogy  to  the  rules  of  blockade,  that  a  veflel  cannot 
be  permitted  to  touch  at  an  interdi£ted  port  for  orders, 
under  a  licence  for  a  direft  voyage  to  this  country. 

This 


4a  CASES  DETERMINED  IN  THE 

Tht  This  is  a  rule  which  the  Court  has  felt  it  neceflary 
Maopalkhai  rigidly  to  adhere  to,  except  in  thofe  caCes  where  the 
■  -  •   veflel  had  quitted  the  intermediate  port  with  the  iden* 

^11^  tical  cargo  ihe  had  carried  in,  and  was  adually  proceed- 
ing for  England  at  the  time  of  capture.  In  thofe  cafes 
the  prefumption  that  there  was  an  intention  of  deliver* 
ing  at  the  intermediate  port  was  repelled  by  the  £i£k, 
that  the  ihip  had  come  out  again  with  the  fame  cargo, 
and  the  <!!ourt  therefore  relaxed  the  rule.  The  rule  is 
founded  not  only  upon  the  prefumption,  that  at  the 
intermediate  port  the  reflbl  might  receive  another 
deftination;  but  tliat  fhe  might  aSually  deliver  her 
cargo  in  that  very  port.  The  Court  cannot  enquire, 
nor  has  it  the  means  of  afcertaining  whether  there  was 
any  mala  Jldes  in  the  contemplation  of  the  parties ;  it 
can  merely  look  to  the  faft  whether  Ae  veflel  was 
gobg^to  an  interdiAed  port  or  not,  and  if  fo,  the  pre- 
emption of  law  muft  be,  that  fiie  was  going  thither 
for  the  purpofe  of  violating  the  licence.  The  hGt  may, 
in  fome  cafes,  be  otherwife,  and  the  rule  may  at  times 
operate  with  feverity  upon  innocent  perfons ;  but  it  is 
a  facrifice  which  muft  be  made  to  the  general  fecurity. 

In  the  prefent  inftance  the  parties  may,  for  any  Atng 
that  appears,  have  hoended  to  ad  honeftly,  but  they 
are  doing  that  which  in  exprefs  terms  the  law  of  tins 
country  prohibits,  and  I  muft  therefore  hold  this  fliip 
and  cariro  fubied  to  condemnatbn. 
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HOPPET,  Halberg.  J^-;  »*• 


1811. 


Judgment, 
CIR  JViUiam  Sfo//.— This  veffel  was  proceeding,  at  T*"^»/ 
the  time  of  capture,  on  a  voyage  from  Su  Peierf^  fa/oniex»— 
^tfr^to  London,  under  a  licence  permitting  her  to  come  J^SS^^St^ 
to  this  country  after  touching  at  a  Swedijb  port  for  K^ftituoon. 
orders ;  and  it  is  the  firft  lichee  of  the  kind  that  has 
come  before  the  Court.    The  general  principle  main- 
tained by  this  Court  has  been,  that  a  veilel  proceeding 
under  licence  from  an  interdicted  port  to  a  port  of  this 
country,  is  not  at  liberty  to  touch  at  another  interdlfted 
port  for  orders.    But  for  reafons  which  have  approved 
themfelves  undoubtedly  to  the  Government  of  tMs 
country,  Kcences  have  been  granted,  ccmtainmg  the 
exprefe  permiiSon  to  call  at  Swedijb  ports  for  inftruo- 
tioa.    It  is  the  clear  duty  of  this  Court  to  iiphpld  the 
intention  of  His  Majefty's  Government,  by  granting 
to  the  claimants  immecfiate  reftitution ;   and  as  the 
voyage  has  been  defeated  by  the  feizure,  I  (hall  not 
allow  the  captor  Ins  expences,  who'  with  this  ficenee 
ftaring  him  in  the  face,  Imd  certainly  no  right  to  inters 
rupt  &is  courfe  of  the  tran&^on. 
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BOURSE,  alias  GUTE  ERWAGTUNG; 

Judgment. 
Licence  to  fa^     CIR  William  Sutt.^^Tbis  i$  the  cafe  of  a  rdSd  mnu 
^^^'St^  gating  under  Pmgian  colours,  but  in  reality  be- 

^^l^^htSk.   longing  to  ffCTi^A  owners.    The  ftip  wis  capcuicd  oa 

a  voyage  from  Baurdeaux  to  L^ndon^  under  a  Ikence 
permitting  her  to  fail  under  any  JU^  excefitbe  Freacbi 
and  the  queftion  is.  Whether  the  lbq>  is  entitled  to 
prote£tioQ  ?    The  cargo,  which  bdoi^p  to  other  par« 
ties  and  is  not  involved  in  the  quefBoa,  has  been 
reftored  by  confenL    It  has  always  a^ipearcd  to  net 
that  the  exception  of  the  Fnneb  flag  only  is  not  very 
dear  and  intelligible ;  but  if  I  am  caHed  upon  to  ooo- 
ftrue  it,  I  am  inclined  to  hold,  that  a  veflel  being 
French  property  was  intended  to  be  excluded  from 
the  benefit  of  the  licence,  although  not  accompanied 
with  the  forma)  charafteriftic  of  the  French  flag* 
Wherever,  therefore,  thefe  words  ^  bearing  any  flag 
*'  except  the  French^^  have  prefented  themfelves  to 
the  notice  of  the  Court,  It  has  felt  the  neceffity  of 
giving  them  a  more  fubftantive  meaning,  as  excluding 
French  interefts,  and  has  held,  that  where  French  inte» 
lefts  clearly  appear,  the  veflel  cannot  be  proteded  by 
the  mere  abfence  of  the  French  flag*    If  otherwife,  the 
whole  French  navigation  might  be  condu&ed  with  the 
utmoft  iafety,  nothing  elfe  being  requifite  but  that  a 
foreign  flag  fliould  be  fubftituted  for  ^e  French.    It 
does  not  appear  to  me,  that  it  could  be  the  ii 
of  the  State  to  give  that  accommodation  to  the 
enemy.    If  I  am  wrong  in  this  fuppofition,  the  error 
muft  be  corre&ed  by  fuperior  authority.    In  the  pre* 
fent  cafe  the  veflel  is  navigating  under  the  Prnfiantbig^ 
but  the  property  is  proved  to  be  Freneh^  and  I  flail 
therefore  condemn  the  flup. 

3 


^ 


.4  1   i   »H 


HIGH  COURT  OF  ADMIRALTY. 


45 


ff 


JONGE  CLARA,  Stevens,  juguj  7th» 

x8ix. 

Judgment. 
R  William  Scott. — ^This  is  the  cafe  of  avefTel  taken  Licence  to  da 
on  a  voyage  from  Bourdeaux  to  London^  with  a  exc^  oie 
cargo  of  wine,  feeds,  cream  of  tartar,  verdigreafe»  f^'tuprol 
capeirs,  and  other  goods.    A  claim  is  riven  in  for  p««y  rf  p«f<»» 

-  ^  "     ,  to  countmt  ud* 

the  fbip  and  cargo,  as  protefted  under  the  licence  on  eipeaediy  in. 
board,  permitting  this  velTel,  under  any  flag  except  ^^aged^i 
the  French  J  to  export  from  London  and  Poole,  to  any  ^^f^^. 
port  in  France  between  U Orient  and  the  river  Garonne^  ftmaioo  rfthe 
any  articles  which  by  law  might  be  exported,  except  licence  as  to  tke 
cotton  wool,  and  to  import  in  return  a  cargo  of  grain,  SJSLSJm! 
meal,  flour,   burr-ftones,  feeds,   French  cambricks,  STJ^to^' 
lawns,  oHve  oil,  and  wine ;  upon  condition  that  the  ^<^^oo<  ^^^* 
Veflel  importing  the  wine,  fliould  have  exported  to 
France  under  the  fame  licence,  Braijb  or  Eqft  India 
manufa&ured  goods,  fugar  and  coffee,  and  that  the 
cargo  fo  to  be  imported,  fliould  confUt  of  two-thirds 
in  bulk  of  grsun,  meal,  flour,  and  feeds,  and  in  no 
cafe  of  more  than  one-third  in  bulk  of  wine.    The 
flup  is  the  property  of  a  perfon  at  Embden,  and  it  is 
contended  by  the  captors,  that  in  confequence  of  the 
annexation  of  that  place  to  France^  this  veflel  is  now 
liable  to  be  confidered  as  the  property  of  a  French 
fubjed*    But  I  obferve  that  the  fliip  is  defcribed  by 
name  in  the  licence  which  was  granted  for  its  protec- 
tion while  engaged  in  Britijh  commerce,  and  it  can 
hardly  be  contended,  that  a  fudden  and  unexpeded 
change  in  the  political  relations  of  the  country  to  which 
fhe  belonged  fliould  deprive  her  of  that  protedion  if 
the  parties  have  a£ted  fairly  under  it.    It  is  a  known 
fad,  that  many  vdfels  belonging  to  countries  annexed 

to 
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Tike         to  France  have  obtained  licences^  and  that  no  alter* 
jpNOE  Clara,  ^^j^^^  ^^  ^^ j^  .^  ^^  ^^p^g^  ^^j  February  of  the 

.itfi^ii/r  7th,  •    prefent  year. 

But  it  has  been  further  urged  on  the  part  of  the 
captors,  that  this  licence  has  been  violated  in  many 
refpt^fts ;  that  the  quality  of  the  outwafd  and  f etum 
cargoes  were  ftot  fuch  as  are  permitted  by  the  licedce, 
and  that  ft  had  expired  before  jt  was  m'ade  ufe  oil  It' 
is  faid^,  that  by  this  licesnce  the  parties  were  bound  to 
catrj  out  Sriti/h  or  Eajt  India  maAufaffiiJred  goods, 
fugar  or  coffee,  to  the  amoutft  at  leafrof  dnc-third  of 
the  tonnage ;  and  that  in  point  of  fe6t,  the  outward 
cargo  confifted  of  faked  cod-fiflf  and  herringsl  In^ 
n!iy  a'pprehenfioA,  thefe  goods  arie  fufficiehtly  within 
the  fpirit  and  meaning  of  the  licence ;  they  are  not  in . 
a  ftate  of  riature ;  they  were  cured  in  this  couiitry; 
they  are'  articles  which  have  reteived  the  aid  of  fiV//j/i 
hlduftry,  and  in  which  the  commerce  of  tho  country 
ib  deeply  interefted.  Indeed,  if  any  (feubt  could  atife 
upon  the  fubfeft,  the  cuftom*hottfe  clearance,  where 
the  nature  of  the  articles  coittpofiiig  thie  outward  cargo' 
muff  have  been  fully  underftbod,  would  putthc  qticf-- 
tion  at  re(E 

Another  objedion  ftarted  is,  that  the  vellel  has  fome 
goods  on  board  which  arenot  permitted  by  the'licence, 
which  provides,  that  the  return  cargo  (hall  conHIl  of 
grain,  meal^  flour,  and  feeds,  and  in  no  cafe  of  more 
Aan  one-third  of  wine:  And  it  is  thence  contended^ 
that  in  cofnfortnity  with  the  terms  of  the  licence,  the 
cai^o^muft  necefl&rily  cdnfift  of  two-thirds  of  the  firil 
defcriptions,  and  that  this  condition  is  zjine  qua  norij 
and  that  where  it  is  not  complied  with  the  licence  ia 
^ated  in  Mo.  I  cannot  think  fo ;  as  it  appears  to 
me,  that  the'  reftri£Hon  is  thrown  loofe  by  the  wordi 
''/»  no  caje^*  which  immediatdf  foHow;  beeaufc, 

fuppofihg 
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ftippofii^  the  pardet  -wete  not  to  be  pentutted  to  fab*       tim 
ftitate  any  dther  artklct,  thofe  worda,  which  qualify  '"^  ^'■'^^ 


and  mit^te  the  preceding  inqocrative  words,  would  jugu/i  jtbr 
be  nugatory*  I  am-  therefore  inclined  to  hold>  that 
the  terms  of  the  licence  are  fufficiently  fadsfied  if  the 
quantity  of  wine  does  not  exceed  one-third  of  the  tOB« 
nage.  There  are  other  goods  on  board  which  are  not 
within  the  enumeration  of  the  Hcence,  and  they  muft 
of  courfe  be  condemned,  but  the  penal  confequences 
will  not  go  to  affeft  the  licence*  It  would  fall  ex- 
tremely  hard  upon  the  commercial  interefts  of  the 
country,  if  the  innocent  goods  of  one  merchant  ftould 
be  confifcated  on  account  of  the  mifcondu£k  of  an* 
other.  Such  a  pofition  would  carry  the  dodrine  of 
infe6lion  beyond  what  is  done  even  in  cafes  of  contra^* 
band^  where  the  penalty  attaches  only  to  the  property 
belonging  to  the  fame  owner. 

I  cannot  admit  that  this  licence  has  been  vitiated  on 
any  fuch  grounds  as  thofe  which  I  have  adverted  to ;  but 
there  is  a  farther  obje£Hon^  which  is,  that  this  licence 
was  granted  on  the  £d  Odober  1810  for  four  months^ 
and  it  appears  that  the  fhip  was  captured  fo  late  as  the 
4th  July  181 1.  This  certainly  is  a  circumftance 
which  requires  the  fulled  and  mod  fatisfadory  expTa- 
nation,  for  parties  are  bound  to  adhere  to  the  terms  of 
the  licence  under  which  they  claim  protedion,  unlefs 
they  can  (hew  that  they  were  prevented  from  fo  doing 
by  fome  unavoidable  impediment*  Licences  are 
granted  upon  the  exigency  of  the  moment,  and  it  i^ 
obvious,  that  flrong  reafons  of  policy  may  opei^ate  widi 
His  Majedy's  Government  to  caufe  or  to  prevent  the 
granting  of  them  at  different  times ;  and  it  i9  the 
bufinefs  of  the  Government,  and  not  of  the  private 
merchant,  to  fay  at  what  periods  this  permitted  inter*' 
courfe  with  the  ports  of  the  enemy  ihall  take  place*     .     • 

Wherever 


48  CASES  DETEJIMINED  IN  THC 

1 

The  Wherever  the  licence  has  been  out  of  date,  the"  Cocor 

lowoE  claiia.  Jj^  ^^^  g^^^^  ^  difpofltion  to  be  pedantically  narrow 

A!t^  7tb,  on  this  pointy  or  to  notice  a  trifling  excefs ;  but  here 
*  *'*  I  think  it  highly  neceflary  to  call  4ipon  the  parties  for 
Ibme  explanation  of  the  delay.  In  former  cafes  the 
Court  has  held  the  embargo  of  the  enemy  to  be  a  fuf- 
ficient  excttfC)  thinkmg  it  hard,  that  through  the  aft 
of  the  enemy  the  BrHijb .  merchant  fliould  lofe  the 
benefit  intended  him  by  his  own  Government,  which- 
would  be  in  effeft  to  place  him  at  the  mercy  of  the 
enemy.  But  then  the  embargo  muft  be  farisfaftorily 
proved.  The  Court  cannot  fo  conftrue  a  licence,  as 
to  allow  a  fhip  to  proceed  to  the  enemy's  port,  and  to 
remain  there  an  unlimited  time  at  the  difcretion  of 
the  parties.  Now  it  ia  certainly  unfavourable  to  this 
cafe,  that  no  charter-party  is  exhibited,  binding  the 
mafter  to  return,  and  I  obferve  alfo,  that  the  papers 
on  board  feem  to  reprefent  the  ladmg  of  the  veflel  as 
having  taken  place  fo  late  as  May  and  June ;  a  delay 
which  muft  be  fatal  to  the  cafe,  unlefs  it  can  be  (hewn 
that  there  was  an  embargo.  The  mafter  fays,  that  he 
Was  under  an  embargo  from  January  to  the  middle  of 
Jum^  but  this  cannot  be  confidered  as  a  matter  proved 
upon  his  mere  averment.  The  utmoft  indulgence 
I  can  (hew  the  claimants,  is  to  allow  them  to  eftabliib 
that  fad  by  other  evidence,  and  fuch  evidence  they 
muft  poflefs,  as  I  conceive  it  to  be  impoffible  that  the 
merchants  in  this  country  fhould  not  have  received 
Ibme  intimation  of  the  caufe  of  the  detention  of  the 
Yeflel  during  fo  many  months. 

On  afubfequeni  day  the  Court,  upon  the  produc- 
tion  of  the  forther  proof,  reftored  the  fhip  and  the 
winei  but  refufed  freight  and  expenccs  to  the  neutral 
mafter  upon  the  non-enumerated  goods  condemned,, 
as  the  veflel  was  not  privileged  to  carry  them. 
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MINERVA,  Davipsok.  ^i!f' 

nPHIS  was  the  cafe  of  a  veflel  under  Danijb  colours,  Lkence  <m  con- 
vkhacargo  ofdeals,lathwood,ftaves,&c.capturcd  ^x^]^!^ 
on  a  voyage  from  Cbriftianfandio  Jtrfiy.    A  licence  J^SS^^ 
was  obtained  for  this  veffel  by  name,  by  which  it  was 
provided  that  (He  (hould*  go  to  Lelib^  there  to  take 
convoy  to  die  D^wns  or  TQrtJmmuh^  and  from  thenee 
t6  cake  convoy  for  Jerfey.    Tlie  veflel  had  not  gone  to 
Liith^  but  was  fteering  to  Tarmoutb  to  take  convoy 
there }  and  the  queftion,  therdbre  was,  whether  the 
Court,  under  fuch  ctreumftances,  could  fay  that  the 
iiceqce  had  been  fuffidently  complied  with. 

JUDGMEKT. 

Sir  fF.  Scott. ^Tbh  is  the  cafe  of  a  veflel  which  is 
claimed  as  proteded  under  a  licence;  the  cargo 
is  aflerted  to  belong  to  Britifif  merchants,  but  I 
do  not  obferve  that  it  is  fo  fet  forth  in  the  claim.  It 
is  a  licence  which  is  granted  for  this  particular  ihip 
to  carry  a  cargo  from  Cbrtftianfand  ro  Jerfey^  on  the 
condition  that  (he  (hall  touch  at  Leitb  for  convoy.  The 
licence  is  granted  to  thefe  Britijb  merchants  on  a 
conditioA  for  which  they  are  refponfible ;  they  ftipu^ 
late  withGovemment  for  a  due  obfervance  of  the  terms 
of  the  licence,  and  if  the  terms  are  departed  from  in 
any  eifential  point,  the  Court  cannot  prote&  the  parties 
from  the  mevitable  confequences.  The  que(tion  then 
is,  has  this  licence  been  virtually  and  fubftantially 
carried  into  execution  f  Certainly  not.    Here  is  not 

B  a  mere 
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The         a  mere  departure  from  a  fubordinate  regulation,  it  is 
1   a  fundamental  condition  of  the  licence,  without  which 


oaob'T  29ih,  it  would  not  have  been  granted.  The  Court  is  not 
called  upon  to  enquire  into  the  reafons  of  this  regula* 
tion,  but  it  is  highly  probable  that  His  Majefty's  Go. 
vernment  may  think  it  proper  that  veflfels  with  cargoes 
of  this  defcription  on  board  ihould  take  convoy  at 
Liitb^  that  they  m^^y  be  fubjeft  to  Britijb  infpe&ion 
in  that  part  of  their  navigation  which  brings  them  into 
the  neighbourhood  of  the  ports  of  .«|he  enemy.  It  is 
evidently  introduced  for  that  purpofe,  and  bdng  fo 

,can  never  be  confidered  as  a  condition  to  be  waved, 
at  the  option  of  the  party  who  has  accepted  it. — The 
condition  is  fundamental,  and  the  breach  of  it  miift 

.  b^  fsLtal.  It  is  not  for  me  to  relax  thofe  terms  on 
which  the  publick  wifdom  has  deemed  the  conveyance 
of  fuch  articles  to  be  confident  with  the  publick 
fafcty. 
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ST.  IVAN,  WACKLiN*  yoti.  u% 

i8ti. 

^HIS  was  the  cafe  of  a  Ruffian  veflel  with  a  cargo  Licence  obtamed 
of  pitch  and  tar,  which  had  failed  from  Uleaborg  Sit^Tdhh^ 
in  Finland^  on  the  i6th  of  July  i8i  i,for  Londytiy  and  JSS^?° 
was  captured  on  the  *  following  day.  A  claim  was 
given  by  the  confignees  in  this  country  for  the  carga 
^  Swedi/h  property,  dating  that  they  had  received  a 
letter  from  the  owners,  dated  nth  July  1811,  direft- 
tng  them  to  apply  to  His  Majefty's  Government  for  a 
licence  permitting  the  ihip  Su  Ivan  to  proceed  from 
a  port  in  Sweden  to  the  pojt  of  London  with  a  cargo 
of  pitch  and  tar.  Application  was  accordingly  made 
by  them  at  the  Council  Office,  and  a  licence  was 
Ranted,  dated  toth  July  1 8 1 1 ,  which  was  annexed 
.  to  the  claim,  together  with  a  letter  addrefled  to  the 
confignees  by  the  owners,  dated  nth  July  181 1, 
ftating  that  they  had  ordered  the  mafler  to  fail  with- 
out waiting  for  the  licence^  in  order  to  avoid  delay. 

Judgment. 

Sir  H^.  Scottr^TKis  (hip,  which  is  clearly  RuJ^an 
property^  was  captured  on  the  1 7th  of  July  1 8 1 1  on 
a  voyage  from  Uleaborg  to  London  with  a  cargo  of 
pitch  and  tar.  The  ihip  is  claimed  as  proteded  under 
a  licence^  dated  30th  July  181 1,  which  is  many  days 
after  the  capture ;  the  queftion  therefore  is,  whether 
the  licence,  which  is  annexed  to  the  claim,  can  by 
any  means  have  a  retroadive  effect  fo  as  to  proted 
this  fliip  and  cargo,  and  I  am  clearly  of  opinion  that 
it  cannot. 

I  2  The 


J  2  CASKS  OETEAMIMBD  IM  THE 

The  The  ftatute  (a)  \«rhich  authorizes  the  Coundl  to 

St.  Itam. 

'  grant  fuch  licences  as  His  Majefty  was  in  the  habit 

Nov.  x«th,     of  granting,  can  be  carried  no  further  than  the  term 

licence,  which  is  an  inftrumtot  ifi  its  very  nature  pro- 

(«)  4«  .  3-      fpeftive,  pointing  to  fomething  that  has  not  yet  been 

done,  and  cannot  be  done  at  ail  without  fuch  per- 
miifion.  Where  the  lk£k  has  been  already  dond,  and 
requires  to  be  upheld^  it  mufl  be  by  an  exprefs  confir- 
matioA  ci  the  act  icfelf,  or  by  an  indemnity  granted 
t6  the  party ;  but  a  licence  neceflfarily  looks  to  that 
^\i\c\i  yet  remains  to  be  done,  and  can  extend  its  in- 
fluence only  to  future  operations.  It  is  true  that  it 
has  been  held  in  this  Court  as  well  as  in  the  Courts  of 
Common  Law  (for  there  have  been  decifions  expre&ly 
mpon  this  point)  that  the  King  may,  for  reafons  of 
StatBi  releafe  a  prize  as  againit  the  intereft  of  the  cap* 
tort.  The  captors  bring  in  their  prizes  fubjed  to 
fuch  interpofition  on  the  part  of  the  Crown,  but  it  is 
of  very  rare  occurrence,  and  fpeakmg  wich  all  due 
reverence  ought  to  be  of  rare  occurrence,  and  only 
under  very  fpecial  drcumflances }  as  for  tnilance^ 
where  the  detenticm  of  the  veflel  may  be  detrimental 
to  the  general  interefts  of  the  country*  In  fuch  cafes 
there  can  be  no  ferious  doubt  of  the  authority  or  of 
the  intentions  of  the  Crown.  The  order  for  releafe 
recites  the  capture  and  detention,  and  proves  the 
knotvledge  and  mtention  of  the  Crown  aOing  upon 
thofe  h(Xs.  But  the  Council  has  no  fuch  power^ 
and  Could  have  no  intention  to  go  beyond  the  powers 
eonveyied  to  it  by  the  ad  of  Parliament ;  the  a£k  of 
Parliament  which  extends  billy  to  xht  granting  <^ 
liceiices. 

In  the  prefent  inftance,  tehen  the  licence  \ra6 
applied  for,  it  was  totally  withcka^sm  from  the 
knowledge  of  the  Council  that  the  Ihip  had  failed, 
ilill  lefs  that  fhe  had  been  taken ;   for  the  licence 

is 
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is  granted  •*  Upon  condition  that  the  veffel  fliall  clear        The 
out  from  the  port  oCOregrund  on  or  about  the  firft 
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day  of  September  1811/'    'fhe  Kcence,  therefore,     jvu*.  nth^ 
is  cl/:arly  out  •  of  the  queftion,  although  the  parties 
feem  with  great  flncerity  to  have  relied  on  it  for  pro- 
te&ion,  as  I  obferve  the  mafter,  in  his  in(lru£Hons^  is  • 
told  to  proceed  to  Hsns  to  join  convoy,  and  that  thete 
he  will  receive  the  licen<ie  expeded  from  England. 
But  whatever  may  have  been  their  expedations  or 
intentions  it  cannot  avail  them,  and  it  only  remains 
for  me  to  confider^  whether  the  cargo  ean  be  pro* 
teded  on  any  other  ground*    As  to  the  fhip,  there 
can  be  no  doubt  what  muft  be  its  fate,  as  Rij//iu  is  at 
war  with  this  country*     The  cargo,  which  is  doc«- 
mented  as  Rujian  property,  the  ma^er  fays  was  to  be 
delivered  in  London  on  account  of  the  owner  of  the 
veifel,  as  he  believes,  upon  the  information  be  derived 
from  the  owner  iii  Finland^  and  in  this  he  is  con. 
firmed  by  all  the  (hip's  paper's.    It  is  true,  a  claim  hat 
been  given  on  behalf  of  the  houfe  of  Talcke  and  Co. 
of  ^fockholfn^  in  oppofitton  to  the  fhip's  papers  and 
the  depofitions ;  fuch  claims,  in  oppofition  to  the 
original  evidence,  have  been  m  fome  few  inftances,  and 
under  very  ftrong  circumftahces  admitted^  but  with 
the  utmoft  jealoufy  and  caution,  and  lievef  D^icbbut 
an  explanation  in  the  claim.    Here,  on  the  contrary, 
no  explanation,  no  evidence  is  offered  in  fupport  of 
thi^  Swedijh  claim ;  it  reds  upon  the  mete  broad  af- 
fertion  of  S^'idijh  property.    Under  fueh  drcufH- 
(lances  I  am  bound  to  (ay  the  thka  cai^not  be  ad* 
mitted ;  and  the  cargo,  therdbn^,  at  Rti^M  property, 
ftiuft  follow  the  fate  of  ttte  flip. 
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s 

tottch^^^xwM,  ^HIS  WIS  the  cafe  of  a  reflel,  under  American 
i^umtl^.  colouw,  captured  on  the  coaft  oi Natfolk,  on  a 
Ihm^ hdd  voy^g^  fr^™  Archangel  to  Dublin,  with  a  cargo  of 
to  indude  tke     bcmp.  flax,  tat,  &c.    The  licence  was  for  a  veffcl 

under  any  flag  except  the  French^  to  proceed  to  a 
port  of  the  United  Kingdom^  and  ftlpulating  that  if 
the  veflel  fliould  be  deilined  .to  any  port  of  this  king^ 
dom  fouth  of  HulU  with  naval  ftores^  (he  fhould  flop 
at  Dundee  or  Leitb  for  convoy,  which  in  this  inftance 
had  not  been  complied  with ;  and  on  that  ground 
tlie  captdrs  prefled  for  condemnation. 

Judgment. 

Sir  W.  Scott. -^li  has  been  held  that  the  wwds,  this 
iingdam,  fince  the  union,  muft  generally  be  confidered 
to  mean  this  United  Kingdom,  for  the  kingdom  of 
Englandy  as  a  feparate  kingdom,  has  ceafed  to  exift. 
If,  therefore,  this  licence  was-  to  be  conftnied  on  a 
ftrid  technical  fenfe  of  th(^  words,  Ireland  would  cer- 
tainly be  included.    But  as  this  Court  has  been  ac- 
cuftomed  to  conftrue  licences  with  reference  to  the 
probable  intention  of  His  Majefty^s  Government  in 
granting  them,  and  confidering  that  this  is  a  mode 
of  exprei&on  not  likely  to  be   employed,  if  the 
ports  of  Ireland  were  intended  to  be  included^  I, 
think  I  muft  underftand  the  condition   as  applying 
only  to  veflels  deftined  to  ports  of  England  fouth  of 
Hidl.    It  would  be  an  aukward  and  indired  mode  of 

prefcribmg 
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prefcribing  the  condud  of  veflels  bound  to  Ireland  to        t^e 
diftinguiih  ports  of  that  ifland  as  South   of  Hull.       '^^^*'  _ 


And  I  am  confirmed   in  this  view  of  the  fubjed    Nw.  iSth, 

by  the  drcumftance  that  late  licences  which  have 

been  granted  for  the  ports  of  Ireland^  in  which  another 

mode  is  adopted  for  fecuring   the  delivery  of  the 

cargo  at  the  afierted  port  of  deftination,  namely^  by 

a  claufe  which  makes  it  imperative  on  the  parties  to 

go  north  about  (a).    It  is  likewife  to  be  obfehred^  that 

in  this  licence  the  words,  tbh  kingdom,  appear  to  be 

placed  in  fome  degree  of  oppofition  or  exception  to 

the  words  United  Kingdom,  which  has  been  tifed  in 

the  antecedent  part  of  the  fentence. 


(a)  In  the  cafe  of  the  Succefs^  Snutb^  Deeember  i%iu  the 
licence  contained  the  foUowing  daufe ;  **  If  t«  Irdandf  the  telTcl 
**  fliall  g»  North  about  i  if  toanj  port  of  Ms  kingdonit  South  of 
*^  HuU,  then  to  Hop  at  DunJu  or  Ij^h  for  conToy/' 


Pnnted  by  A.  Scrahin,  I^w-Printerto  His  Majefty, 
Printezs-Strcet,  London. 
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